Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


|.1—r--^    "-T  *    ] 


I 


S»^' 


f    ,'"'  <^ 


^.     <>  «    A 


"  r 


1 1 


I 


Bia^r      ■!<>■ 


:^::  .i 


( 


t 


.1 


KIL14-»W1  U- 


7i  tk 
74  am 

.     74    MS 

nt  101 

■tTTm 


K 


1 


f 


^     .  3 


REPORTS 


OF 


CASES  IN  LAW  AND  EQUITY, 


DBTEBJONED  IN  THB 


Supreme  Court 


OF  THB 


STATE  OF  IOWA. 


E.  C.  EBERSOLE, 


BEPOBTEB. 


VOL.  XVI. 

BEING  YOLUME  LXXIV  OF  THE  SERIES. 


COLUMBIA,  MO.: 
E.  W.  STEPHENS,  PUBLISHER. 

1889. 


p 


Entered  accordlnir  to  act  of  Congress,  In  the  year  1869,  for  the  State  of  Iowa, 

Bt  FRANK  D.  JACKSON,  Sscretabt  of  Statb, 

In  the  office  of  the  Librarian  of  Congress,  Washington,  D.  O. 


%&e.  J{gjLc/v/^//^^f' 


Judges  and  Officers  of  the  Supreme  Court. 


Hoy.  WILLIAM  H.  SEEVERS,  Oskaloosa,  Chief  Justice. 
Hon.  JOSEPH  R.  REED,  Council  Bluifs,  )  ^ 

Hon.  JAMES  H.  ROTHROCK,  Cedar  Rapida,      (  Trr^,,- 
Hon.  JOSEPH  M.  BECK,  Fort  Madison.  f  JUDGES, 

Hon.  OIFFORD  S.  ROBINSON,  Storm  Lake.      ) 

Clerk— GILBERT  B.  PRAY,  Webster  City. 
Attobnet  General— a.  J.  BAKER,  Center ville. 
Reporter— E.  C.  EBERSOLE,  Toledo. 


JUDGES  OF  THE  COURTS 

from  which  appeals  may  be  taken  to  the  supreme  court. 

DISTRICT  COURT. 
IflT  DiBTBior— J.  M.  OASET,  Fort  Madison ;  C.  H.  PHELPS,  Barlington. 

2d  Dxbtuct— H.  C.  traverse.  Bloomfleld;  DELL  STUART,  Chariton;  CHAS.  D. 

LEGGETT,  Fairfield. 

8d  Bistbict— JOHN  W.  HARVEY,  Leon ;  R.  C.  HENRY,  Mt.  Ayr. 

4th  DmBioi— CHARLES  H.  LEWIS,  Cherokee ;  GEO.  W.  WAKEFIELD, Sionz  City: 

SCOTT  M.  LADD,  Sheldon. 

6ts  DzCTBiOT— J.  H.  HENDERSON,  Indlanola;  O.   B.   AYERS,  EnoxyiUe;  A.  W. 

WILKINSON,  Wlnteraet. 

0TH  DnTBiOT— J.  KRLLEY  JOHNSON,  Oskaloosa ;  DAVID  RYAN,  Newton ;  W.  B. 

LEWIS,  Montezuma. 

7tk DiflTBioF— O.  M.    WATERMAN,  Darenport;  W.   7.  BRANNAN,  Muscatine; 

ANDREW  HOWAT,  Clinton. 

8th  Dutbiot— S.  H.  fair  all,  Iowa  City. 

Oth  DiBTBici^-JOSIAH  GIVEN,  W.  F.  CONRAD)  Airo  MARCUS  KAVANAGH,  Jb., 

Dea  Moines. 

tOvM.  DuTBiCT— Cj^  F.  COUCH,  Waterloo ;  J.  J.  NEY,  Independence ;  D.  J.  LINE- 
HAN,  Dubuque. 

llTB DiBTBiofp-D.   R.   HINDMAN,  Boone;  JOHN  L.    STEVENS,   Ames;  S.   M. 

WEAVER,  Iowa  Falls. 

Vtra  DisTBiOT-JOHN  C.  SHBRWIN,  Mason  City ;  GEORGE  W.  RUDDICK,  Wayerly. 

19x31  DuTBioT— L.  O.  HATCH,  McGregor ;  C.  T.  GRANGER,  Waukon. 

Mtb  Dwtbiot— GEORGE  H.  CARR,  Emmetsburg;  LOT  THOMAS,  Storm  Lake. 

IfoB DxBTBiOT'A.  B.  THORNELL,  Sidney;  GEORGE    CAR^^ON,   Council   Bluffs; 

H.  B.  DEEMER,  Red  Oak ;  C.  F.  LOOPBOUROW,  Atlantio. 

ItoH  DiSTBiOT— J.  p.  Conner,  Denlson ;  J.  H.  MACOMBEB,  Ida  Groye. 

17th  Distbiot— L.  Q.  KINNE,  Toledo. 

IStb  Distbiot— J.  D.  GIFFBN,  Marion;  J.  H.  PBBSTON,  Cedar  Bapids. 


t  SUPERIOR  COURT. 

CiDAB  RAra>8-^0HN  T.  STONEMAN. 
ConNdL  Blutfs— E.  B.  AYLESWOBTH. 
Kbokuk— HENBY  BANK,  Jb. 
Cbsbtoh— GEO.  P.  WILSON. 


f 


TABLE  OF  CASES 

REPORTED  IN  THIS  VOLUME. 


A 

Acton,  Coffman  T 147 

Acton  V.  Ck>ffman 17 

Anderson  v.  Peterson 483 

Asbach  v.  Chicago,  B.   &  Q. 

Ry.   Co 248 

Aultman   &    Taylor    Co.    v. 

Trainer 417 

Axtell,  Howes  v 400 

Baker,  State  v^ 760 

Ball  V.  Keokuk  &  N.  W.  Ry. 

Co 132 

Ball  V.  Van  Riper 146 

Barber  v.  Barber 801 

Barber,  Cowles  v 71 

Barringer,  Stanley  v 84 

Beach   v.  Donovan... 548 

Beauchamp,  Neff  v 02 

Bell  V.  Chicago,  B.  &  Q.  Ry. 

Co 843 

Bennett,   State  v 757 

BillingRly  &  Nanson  Commis- 
sion Co.,  Roose  y 51 

Birmingham,  State  v 407 

Blaurv.  Blair 811 

Blake   v.  Rourke 519 

Blanchard,  State  t 628 

Bl cornfield  v.    Burlington  & 

W.Ry.  Co 607 

Board  of  Equalization  of  Des 

Moines,  Equitable  Life  Ins. 

Co.  V 178 

Bolinger,  Shear  v 757 

Both  well    V.   Farwell 824 

Branscombe,  Taylor    v 581 

Brewster V.  Reel.... 506 

Brown  v.  State  Ins.  Co 428 

Brunning,  Schaben  v 102 

Bruns,   Sweny    v 701 

Brush,  Serrin  v 489 

Buck  V.  Holt 294 

Burley,  Morris  v 45 

Burlington,  City  of,  Grimes  v.  123 
Burlington,  C.   R.  &  N.   Ry. 

Co.,  Clements  ▼ 442 

Burlington,  C.  R.  &  N.   Ry. 


Co.,  Conners  ▼....« 888 

Burlington,   C.  R.   &  N.  Ry. 

Co.,  Wait  y 207 

Burlington  Ins.  Co.,  Worsley 

V 464 

Burlington  Opera-House  Co., 

Guest   V 457 

Burlington    &    W.    Ry.    Co., 

Bloomfieldv 607 

Burrows,  Goodnow  v.  251.  256,  758 
Butterfleld  y<  Wilton  Academy  515 

O 

Cad  well  ▼.  Dullaghan 289 

Campbell,  Finnegan  v 158 

Campbell  v.  Manderscheid . . .  708 

Card,  Warbasse  V 806 

Carter.  Hallv 864 

Cedar  Rapids,  I.  F.  &  N.  W. 

Ry.  Co.,  Shively  V 169 

Central  Iowa  Ry.  Co.,  Raben 

V 732 

Central  Iowa  Ry.   Co.,   Ray- 
bum   V 637 

Central  Iowa  Ry.  Co.,  Winter 

V 448 

Chamberlin,     State      ex  rel. 

Braden  v 266 

Chicago,    B.    &    P.    Rv.    Co. 

Griffith  V -* 85 

Chicago,   B.    &    Q.    Ry.   Co., 

Asbach  V 248 

Chicago,  B.    &   Q.    Ry.    Co., 

Bell    V 343 

Chicago,  B.    &   Q.    Ry.    Co., 

Piatt  V 127 

Chicago,  M.  &  St.  P.  Ry.  Co., 

Fisk    V 424 

Chicago,  M.  &  St.  P.  Ry.  Co., 

Kuhn  V 137 

Chicago,  M.  &  St.  P.  Ry.  Co., 

Wooster  v 593 

Chicago  &   N.    W.   Ry.  Co., 

Crane  V 830 

Chicago,  R.  I.  &  P,  Ry.  Co., 

V 154 


6 


CASES  REPORTED. 


Chicago,  R.  I.  &  P.  By.  Ck>., 

Sullens  V 659 

Chicago,  St.  P.,  M.  &  O.   Ry. 

Co.,  Reed  V 188 

,  Chicago,  St.  P.  &  K.  C.   Ry. 

Co.,  Humeston   &   S.    Ry. 

Co.    V 654 

City  of  Burlington,  Grimes  v.  123 

City  of  Creston  v.  Njre 869 

City  of  DaveniK)rt,  Dittoe  v. .  66 
City  of  Des  Moines,  Dickens  V.  216 
City  of  Des  Moines,  Haskell  v.  110 
City  of  Des  Moines,  Hunter  v.  215 
City  of  Des  Moines,  Larsh  v.  612 
City  of  Des  Moines,  Lindsay  V.  Ill 

Clancy  t.  Kenworthy 740 

*  Clapp  V.  Trowbridge 650 

Clayton,  State  v 759 

Clements  v.  Burlington,  C.  R. 

&N.   Ry.Co 442 

Clinton  if  at.  Bank  v.  Stude- 

mann 104 

Clyde  V.  Peavy 47 

Coad,  Patterson  Educational 

Inst.  V 710 

Cobb,  Windsor  v 709 

Coeneny.  Staub 82 

Coffman,  Acton  y 17 

Coffman  v.  Acton 147 

Conable,  Corliss  v 58 

Conlee  Lumber  Co.  v.  Meyer. .  403 

Conley  v.  Zerber 699 

Conners  v.  Burlington,  C.  R. 

&  N.  Ry.  Co 883 

Cook  Y.  Federal  Life  Ass'n. ..  746 

Cook,  Paddleford  v 433 

Corliss  Y.  Conable 68 

Cowan,  State  y 53 

Cowles  Y.  Barber 71 

Council  Bluffs  Insurance  Co.. 

Feshe  Y 676 

Craig  Y.    Hasselman 538 

Crane  y.  Chicago  So  N.  W. 

Ry.  Co 880 

Crane,  Ross Y..... 875 

Creston,  City  of,  y.  Nye 869 

I> 

Dale,DowsY. 108 

DannerY.  Hotz 889 

DaYenport,  City  of,  Dittoe  /.    66 

DaYis  Y.  Kimball 84 

DaYis,  Lamb  y 719 

DaYis,  State  y 578 

DeCamp  y.  Sioux  City 892 

Deeds  y.  Chicago,  R.  I.  &  P. 

Ry.  Co  ..••... 154 

Des  koines  B.  G.  St.   R.   R. 

Co.,    Des    Moines    St.    Ry. 

Co.,  Y 585 

Des  Moines,  City  of,  Dickens  y.  216 
Des  Moines,  City  of ,  Haskell  Y.  110 
Des  Moines,  City  of.  Hunter  y.  215 


Des  Moines,  Citjr  of,  Larsh  v.  512 
Des   Moines,    City   of,   Lind- 
say y. ..4 Ill 

Des  Moines  County,  Shaw  y.«  679 
Des   Moines   Ins.    Co.,    Mat- 
tocks y 288 

Des  Moines  St.  Ry.  Co.  y.  Dee 

Moines  B.  G.  St.  R.  R.  Co..  685 
Determann  y.  Leuhrsmaun...  275 

Deuble,  State   y 509 

Dickens  y.  City  of  Des  Moines  216 

Dillon,  State  y 653 

Dittoe  Y.  City  of  Dayenport*.    66 

DonoYan,   Beach  v 643 

Douglas,   Reed   y 244 

Douglas  Y.  Smith 468 

Dow,  State  y 141 

Dowsv.  Dale 108 

Dullaghan,  Cad  well  y 239 

Duncan,  Wilson  y 491 

£ 

Eberts,  EUett  y 697 

Eiseman  y.  Hawkey e  Ins.  Co.,    11 

EUett  Y.  Eberts 697 

Ellison  Y.  Harrison  County..  494 
Eouitable    Life   Ins.    Co.    y. 
Board   of  Equalization    of 

Des  Moines 178 

Equitable  Mut.  Life  &  Endow. 

Ass^n,  Garretson  y 419 

Eyerling  y.  Holcomb 722 

P 

Farlee,  State  y 461 

Farmer,  Ind.  District  of  Fair- 
field Y 744 

Farmers*  Ins.  Co. ,  Hunt  y  .  • . .  231 
Farmers*   &   Traders*    Bank, 

Wasson  Y 764 

Farwell,  Both  well  Y 824 

Federal  Life  Ass^n,  Cook  y.  . .  746 
Feshe  y.   Council  Bluffs  Ins. 

Co 676 

Finnegan  y.   Campbell 158 

First   Nat.    Bank    of    Storm 

Lake  y.  Harwick 227 

Fisk  Y.  Chicago,  M.  &  St.  P. 

Ry.Co 424 

Floumoy,  Judge  y 164 

Fowler  y.    Town    of    Straw- 
berry Hill 644 

a 

Galpin  y.  Galpin 454 

Gamble  y.  MuUin 99 

Garretson  y.    Equitable   Mut. 

Life  &  Endow.  Ass*n . .  419 

Goodnow  Y.  Burrows.  .251, 256,  758 

Goold  Y.  Lyon  County 95 

Granger,  McLane  y 152 


CASES  REPOETED. 


Qregg,  Hallej  v 668 

Giiiim  V.  HarrimaQ. 486 

Griflftn  v.  Tuttle 219 

Griffith  V.  Chicago,  B.  &  P.  Ry . 

Co 85 

Grimes  v.  City  of  Burlington.  123 
Guest  y.    Burlington   Opera- 

House    Co 457 

Guggerty,  Riordan  v 688 

H 

Hall  V.Carter 364 

Hallv.   Stennett 279 

Halley  V.  Gregg 563 

Banners  v.  McClelland 818 

Harl  V.  Pottawattamie  County 

Mut.  Fire  Ins.  Co 89 

Harriman,  Griffin  v 436 

Harrison  County,  Ellison  t...  494 
Harrison     County,     Missouri 

Valley    &    Bh»ir     Ry.     & 

Bridge  Co.  v 283 

Hartv.   Hart 487 

Harwick,  First  Nat.  Bank  of 

Storm  Lakev 227 

Haskell  v.  City  of  Des  Moines  1 10 

Haskins,  Heathcote  v 566,  570 

Hasselman,  Craig  v 588 

Hastings,  State  v 574 

Hawkey e  Ins.  Co.,  Eiseman  v.  11 
Hawkeye  Ins.  Co.,  Lang  v...  678 
Hawkeye  Ins.  Co.,  Wilson  v.  212 
Heathcote  v.  Haskins.... 566,  570 

Helt  V.Smith 667 

Henderson,  McDonnell  v  . . . .  619 

Hennessy,  Jean  v 848 

Hix,  Norris  v 524 

Holcomb,  Everling  v 722 

Holt,  Buck  V 294 

Homire  v.  Rodgers 395 

Hotz,  Danner  v 389 

Howes  V.  Axtell 400 

Hmneston  &  S.    Ry.    Co.    v. 

Chicago,  St.  P.  &  K.  C.  Ry. 

Co '. 554 

Hunt  V.  Ftaners'  Ins.  Co....  231 
Hunter  v.  City  of  Des  Moines  215 
Hutchins,  State  V 20 

I 

IU,Statev 441 

Ind.  District  of   Fairfield   v. 

Farmer 744 

In  re  Van  Brocklin's  Estate..  412 

InreWaiof  Murfield 479 

Iowa  Construction  Co.  v.  Mar- 
shall County '...     24 

Iowa  Homestead  Co.,   Litch- 
field V 758 

Irwin  V.  Yeager 174 

Israel  Bro6.«  Salm  V 314 


Jaflfray,  Teabout  v 28 

James,  Smi.h  v 463 

Jamison,  State  v 602,  618 

Jean  v.  Hennessy 848 

Jenkins,  Watkins  v 749 

Johnson  v.  Leffingwell 1 14 

Jones,  Snedaker  v 235 

Jordan    v.    Wapello  District 

Court 762 

Judge  V.  Flournoy •   164 

Judge  V.  Kahl 486 

Judge  V.  O'Connor 166 

K 

Kahl,  Judge  v. 486 

Kaiser,  State  v 761 

Kavanagh,  Wells  V 372 

Keasling.  State  V 528 

Keegan,  State  V 145 

Kelly,  Statev 689 

Ken  worthy ,  Clancy  v 740 

Keokuk  County,  Schultev...  292 
Keokuk  &  N.    W.    Ry.    Co., 

Ball  V 182 

Killmer  v.  Wuchner 359 

Kimball,  Davis  v 84 

King,  LaRue  V 288 

King,  Statev 763 

Kipp,  Norris  v 444 

Kirkpatrick,  State  v 506 

Koltze  V.   Messenbrink 242 

Kraner,  State  v 760 

Kuhn  V.  Chicago,  M.  &  St.  P. 

Ry.  Co 187 

Ii 

Lamb  V.  Davis 719 

LauR  V.  Hawkeye  Ins.  Co. . .  •  678 
Larshv.City  of  Des  Moines..  512 

LaRue  V.  King 288 

Leathers  v.  CkNSs 630' 

Leffingwell,  Johnson  v 114 

Lenhrsmann,  Determannv...  276 
Lindsay  v.  City  of  Des  Moines  111 
Litchfield  v.  Iowa  Homestead 

Co 758 

Little,  Peterson  V 223 

Logan  V.  Samsel 87 

Lundburg,  McCormick  v....  668 
Lyon  County,  Goold  v 96 

M 

Maggarell  v.  Maggarell 878 

Maher,  State  v 77,83 

Manderscheid,  Campbell  v . .  •  708 

Manley,    State    v 561 

Marshall  County,  Iowa  Con- 
struction Co.  V 24 

Marshall  County,  Merrill  v . .  •     24 


8 


CASES  REPORTED. 


Mattocks  v.Des  Moines  Ins. 

Co 283 

Maxwell,  Thompson  ▼ 415 

McClelland,  Banners  ▼ 818 

McCormick  y.  Lund  burg....  558 
McDonnell  v.  Henderson....  619 

McLane  v.  Gran^zrer 153 

McReynolds  V.  McReynolds..    89 

Meeker  ▼.   Meeker 853 

Melhop  V,  Tathwell 671 

Merkley,  State  v 695 

Merrill  v.  Marshall  County...     24 

Merritt.  Wertz  v 683 

Messenbrink,  Koltze  v 242 

Mever,  Conlee  Lumber  Co.  v.  403 

Michaels,  Parker  v 209 

Michel  V.   Michel 577 

Miles  v.Wikel 712 

Millsv.  Penny 172 

Missouri  Valley  &  Blair  Ry. 
&  Bridge  Co.   y.  Harrison 

County 283 

Moore,  Sims  y 497 

Morris  y.    Burley 45 

Mullenhoff ,  State  y 271 

MuUin,  Gamble  y 99 

Murfield,  In  re  Will  of 479 

N 

Names  y.  Names 218 

Neff  y.  Beauohamp 92 

Korris  y.  Hix 524 

Norris  y .  Kipp 444 

Norton  y.    Norton 161 

Nye,  City  of  Creston  y 369 

O 

CConnor,  Judge  y 166 

P 

Paddlefordy.  Cook 483 

Parker  y.  Michaels 209 

Patterson  Educational  Inst.  y. 

Coad 710 

Peavy,  Clyde  y 47 

Penny,  Mills  y 172 

People*s  Nat.  Bank  of  Inde- 
pendence, Plummer  y 781 

Peterson,  Anderson  y 482 

Peterson  v.  Little 223 

Piatt  y.  Chicago,  B.  &  Q.  Ry. 

Co 127 

Plummer    y.     People's     Nat. 

Bank  of  Independence .  731 

Pomeroy  y.  Trowbridge 560 

Porter,  State  y 623 

Pottawattamie   County   Mut. 
Fire  Ins.  Co.,  Harl  y 89 


Raben  y.  Central  Iowa  Ry.  Co.  783 

Rainsbarger,  State  y 1 96,  589 

Ray  burn  y.  Central  Iowa  Ry. 

Co 687 

Reed  y.  Chicago,  St.  P.,  M.  & 

O.  Ry.   Co 188 

Reedy.  Douglas 344 

Reel,  Brewster  v 506 

Reidy.  Reid 681 

Reyelts,  State  y 499 

Richardson  y.  Woodring 149 

Riordan  y .  Guggerty 688 

Rodgers,  Homire  y 895 

Roose  y.  Billingsly  &  Nanson 

Commission  Co '  51 

Ross  y.  Crane 875 

Ross,  Leathers  y 680 

Rourke.  Blake  y 519 

Rowe,  Stoddard  y 670 

» 

S 

Salmy.  Israel  Bros 814 

Samsel,  Logan  y 87 

Schaben  y.  Brunning 103 

Schatfer,  State  y 704 

Schulte  y.  Keokuk  County.. .  293' 

Serrin  y.  Brush 489 

Shank,  State  y 649 

Shannon  y.  Tama  City 33 

Shaw  y.  Des  Moines  County..  679 

Shear  y,  Bolinger 757 

Shively  y.  Cedar  Rapids,  I.  F. 

&N.  W.  Ry.  Co 169 

Sims  y.  Moore 497 

Sioux  City,   DeCamp  y 393 

Smith,  Douglas  y 468 

Smith,  Helty 667 

Smith  y.  James 463 

Smith,  State  y 580 

Snedaker  y.  Jones 235 

Stanley  y.  Barringer 84 

State  y.  Baker 760 

State  y.  Bennett  \ 757 

State  y.  Birmingham 407 

State  y.  Blanchard 628 

State  y.  Clayton 759 

State  y.  Cowan 53 

State  y.  Davis 578 

State  y.  Deuble 509 

State  y.  Dillon 658 

State  y.  Dow 141 

State  y.  Farlee 451 

State  V.  Hastings 574 

State  y.  Hutch  ins 20 

Statey.  Ill 441 

State  y.  Jamison 602,  618 

State  y.  Kaiser 761 


CASES  DETERMINED. 


9 


state  Y.  Keasling 538 

State  ▼.  Keegan 145 

Statev.  Kelly 5S9 

Statev.  King 703 

State  V.  Kirkpatrick 505 

State  V.  Kraner 760 

State  V.  Maher 77,   82 

State  V.  Manley 561 

Statev.  Merkley •  695 

State  V.  Mullenhoflf 271 

Statev.  Porter.* 628 

State  V.  Hainsbarger 100,  539 

State  V.  Reyelts 499 

State  V.  Schaflfer 704 

Statev.  Shank 049 

State  V.  Smith 580 

State  T.  Staton 7(52 

State  V.  Stewart 836 

State  V.  Tieraey 237 

State  V.  Thompson  119 

Statev.  Trout 545 

Statev.  Waltz GIO 

State  V.  Wambold f05 

State  V.  UUins 763 

State  ex  rel.  Braden  v.  Cham- 

berlin 266 

State  Ins.  Co. ,  Brown  v 428 

Staton,  State  V 782 

Staub,  Coenen  V 83 

Stennett  V.  Hall 279 

Stew&rt,  State  v 836 

Stoddard  v.  Rowe 670 

Strawberry   Hill,    Town    of, 

Fowler  v 644 

Strouse,  Town  of  Waukon  v..  547 
Studeman,   Clinton   National 

Bank  V 104 

Snllens  v.  Chicago,  R.  I.  &  P. 

Ry.   Co 659 

Supervisors  of  Lyon  County, 

V  an  Wagenen  v  t " .  716 

Sweny  V.  Bruns 701 

T 

Tama  City,  Shannon  v 22 

Taylor  v.  Branscombe 534 

Tath  well,  Melhop  v 57 1 

Teabout  V.   Jaffray 28 

Thatcher  v.  Union  Scale  Co. .  117 

Thompson  v.  Maxwell 415 

Thompson,  State  v 119 

Tiemey,   State   v 237 

Town    of     Strawberry    Hill, 

Fowler  V 644 


Town  of  Tama  City,    Shan- 
non V 22 

Town  of  Waukon  V.  Strouse  547 
Trainer,    Aultman  ^   Taylor 

Co.  V 417 

Trowbridge,  Clapp  v 550 

Trowbridge,  Pomeroy  v 550 

Trout,  Statev 545 

Tuttle,  GriflSn  V 219 

IT 

Ullins,  State  v 768 

Union  Scale  Co.,  Thatcher  v.  117 

V 

Van  Brocklin,  In   re   Estate 

of : 413 

VanRiper,  Ball  v 146 

Van  "Wagenen  v^  Supervisors 
of  Lyon  County 716 

W 

Wait  V.  Burlington,  C.  R.  & 

N.    Ry.  Co 207 

Waltz,  State  v GIO 

Wambold,  Statev 605 

Wapello  District   Court,  Jor- 
dan V 762 

Warbasse  v.  Card 306 

Warfield  v.  WarfielU 184 

Wasson  v.  Farmers'  &  Traders* 

Bank 764 

Watkins  v.  Jenkins 749 

Waukon,  Town  of,  v.  Strouse  547 

Wells  V.  Kavanagh 872 

Wertz  V.   Merritt 688 

Wikel,  Miles  v 712 

Wilson  V.   Duncan 491 

Wilson  V.  Hawkeye  Ins.  Co..  212 
Wilton     Academy,      Butter- 
field  v 516 

Windsor  V.  Cobb 709 

Winter  v.  Central  Iowa  Ry. 

Co 448 

Woodring,  Richardson   v....  149 
Wooster  v.  Chicago,  M.  &  St. 

P.  Ry.  Co 598 

Worsley  v.  Burlington  Ins.  Co.  464 
Wuchner,  KiUmer  v 859 

Y 

Yeager,  Irwin  v 174 

Z 
Zerber,  Conley  V 099 


REPORTS 


OF 


Cases  in  Law  and  Equity, 


DETEBMINED  IN  THE 


SUPREME  COURT 


OF 


THE  STATE  OF  IOWA 


AT 


DES  MOIRES,  DECEMBER  TERM,  A.  D.  1887, 

m  THE  FORTT-SECOND  YEAR  OF  THE  STATE. 


PRESENT: 


Hon.  WILLIAM  H.  SEEVERS,  Chief  Justice. 

Hon.  JOSEPH  R.  REED, 

Hon.  JAMES  H.  ROTHROCK, 

Hon.  JOSEPH  M.  BECK, 

Hon.  GIFFORD  S.  ROBINSON,   J 


Justices. 


EiSEMAN  V.  The  Hawkeye  Insurance  Company. 

1.  Fire  Insurance:  instruction:  error  cured.  In  an  action 
upon  a  policy  of  fire  insurance,  the  court  erroneously  instructed 
the  jury,  in  stating  the  issues,  that  the  defendant  in  its  answer 
admitted  that  a  part  of  the  insured  property  was  injured  or 
destroyed  by  fire.  Held  that  this  error  was  without  prejudice, 
because,  in  two  other  instructions,  the  jury  were  informed  that, 
to  authorize  a  verdict  for  the  plaintiff,  they  must  find  from  the 
evidence  that  the  property,  or  a  part  of  it,  was  injured  or  destroyed 
by  fire. 
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2.     :  :  NOTICE  of  loss  as  rbquired  by  the  poucy.    In 

such  case,  an  instruction  to  the  effect  that,  tp  entitle  plaintiff  to 
recover,  he  must  prove  that  he  '*  gave  defendant  notice  of  the  fire, 
and  the  loss  thereunder,  as  required  by  the  terms  of  the  policy," 
held  not  to  dispense  with  the  necessity  of  proof  of  loss,  since 
proof  of  loss  must  accompany  such  notice,  under  the  terms  of,  the 
policy. 

8.      :  INSTRUCTIONS  AS  TO  WAIVER  NOT  PLEADED.     If  plaintiff,  in 

an  action  upon  a  policy  of  fire  insurance,  relies  upon  a  waiver  by 
.  the  company  of  conditions  of  the  policy  as  an  excuse  for  his  fail- 
ure to  perform  them,  he  must  plead  such  waiver.  (See  cases  cited 
in  opinion).  And  so,  where  the  company  set  up  as  a  defence  a 
breach  by  the  insured  of  certain  conditions  of  the  policy,  and 
plaintiff  did  not,  either  in  his  petition  or  by  reply,  raise  the  issue 
of  waiver,  it  was  error  for  the  court  to  instruct  the  jary  as  though 
such  issue  were  in  the  case. 

Appeal  from  Pottawattamie  District  Court. — IIoN.  A. 

B.  Thornell,  Judge. 

Piled,  March  7, 1888. 

Action  upon  a  policy  of  insurance  to  recover  the 
value  of  the  property  insured,  which  was  destroyed  by 
fire.  There  was  a  judgment  on  a  verdict  for  plaintiflf. 
Defendant  appeals. 

Phillips  <6  Day  and  Oeo.  It.  Sander son^  for 
appellant. 

Wrightj  Baldwin  &  Ilaldane,  for  appellee. 

Beck,  J. — It  is  necessary  to  consider  but  a  few  of 
the  numerous  errors  assigned  and  argued  by  appellant. 
The  facts  upon  which  the  respective  objections  to  the 
judgment  are  based  will  be  stated  in  connection  with 
the  discussion  of  each. 

I.    The  district  court,  in  stating  to  the  jury  the 

issues  involved    in  the    case,  informed  the   jury  that 

1.  FiRKinsur-      defendant  admitted  in  its  answer  that  apart 

tionVwro^^*  o^  ^"^^  goods  and  property  covered  by  the 

cured.  policy  was  injured  or  destroyed  by  the  fire. 

It  is  insisted  that  this  is  an  erroneous  statement  of  the 
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effect  of  the  pleadings.  The  de  f endant,  in  its  answer, 
admits  that  a  fire  occurred  in  the  building  wherein  the 
insured  goods  were  situated  when  the  policy  was  issued, 
but  *' upon  information  and  belief"  denies  that  any  part 
of  the  property  was  injured  by  the  fire.  The  pleadings 
of  the  defendant  were  verified.  We  need  not  inquire 
whether  this  language  of  the  answer  ought  to  be  taken 
as  a  denial  of  the  allegation  as  to  the  destruction  of  the 
property,  for  the  reason  that,  if  the  instruction  just 
referred  to  be  regarded  as  erroneous,  it  did  not,  in  our 
opinion,  work  prejudice  to  defendant,  for  the  reason 
that  in  two  other  instructions  the  jury  were  informed 
that,  to  authorize  a  verdict  for  plaintiff,  they  must  find 
from  the  evidence  that  the  property  or  a  part  of  it  was 
injured  or  destroyed  by  fire.  We  think  by  no  possi- 
bility could  the  jury  have  been  misled,  and  thereby 
found  the  loss  or  injury  of  the  goods  upon  the  plead- 
ings. The  two  explicit  instructions  were  doubtless 
understood  by  them  and  follo\»ed.  As  they  were 
directed  to  find  the  destruction  or  injury  to  the  goods 
from  the  evidence,  they  doubtless  did  not  consider  the 
statement  complained  of  .as  nullifying  the  direction  of 
the  other  instructions. 

IL  The  court,  in  the  first  instruction,  directed  the 
jury  that,  to  entitle  plaintiff  to  recover,  they  must  find, 

,^ .  .     among  other  things,  that  plaintiff   "gave 

asreq^ifred^by  defendant  uotico  of  the  fire  and  the  loss 
the  pouoy.  thereunder  as  required  by  the  terms  of  the 
policy."  Counsel  insist  that  this  instruction  denies  the 
necessity  of  proof  of  loss.  We  think  differently.  This 
condition  of  the  policy  as  to  notice  of  loss  plainly 
implies  that  proof  of  loss  shall  accompany  and  be  a  part 
of  it.  Hence,  notice  of  loss  **as  required  by  the 
policy"  would  contain  what  counsel  call  ''proof  of 
loss." 

III.  The  court  gave  the  jury  the  following  instruc- 
tions. They  fully  state  the  facts  and  rules  of  law 
applicable  thereto  announced  in  them  : 

"  4.  The  policy  introduced  in  evidence  provides  that 
all  persons  having  a  claioi  under  this  policy  for  loss  or 
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%.  — :  instrno-  damage,  if  required,  shall  produce  books  of 
wa?ver**not  ^ccount  and  Other  proper  vouchers  and 
pleaded.  extracts  to  be  made  therefrom,  and  be  exam- 
ined and  reexamined  under  oath,  by  any  person 
appointed  by  the  company,  at  such  time  or  times,  and 
place  or  places,  as  the  company  or  such  person  may 
require,  touching  all  questions  relating  to  the  claim ,  and 
subsqribe  to  the  same ;  and  un  til  such  examination  is 
submitted  to,  if  required,  the  loss  shall  not  become 
payable. 

"5.  The  above  conditions  of  said  policy  are 
binding  upon  the  assured.  The  burden  is  upon  the 
defendant  to  show  notice  to  said  D.  McGinnis  requiring 
him  to  appear  at  a  certain  time  and  place  to  be  so 
examined  ;  but  if  you  shall  find  from  the  evidence  that 
such  notice  was  served  by  the  defendant  upon  D. 
McGinnis,  the  burden  would  then  be  upon  said  D. 
McGinnis  to  show  by  a  preponderance  of  the  evidence 
that  he  complied  with  said  notice  and  submitted  to  such 
examination  under  oath,  or  that  the  defendant,  by  some 
act  of  its  own,  waived  such  condition  of  the  policy. 
And  if  you  shall  fin  d  from  the  evidence  that  said  D. 
McGinnis  was  required  by  the  defendant,  by  notice 
served  upon  him,  to  appear  at  a  certain  time  and  place 
to  be  examined  and  reexamined  under  oath  touching 
said  loss,  and  that  said  D.  McGinnis  failed  to  comply 
therewith,  the  verdict  must  be  for  the  defendant,  unless 
it  be  show  n,  as  above  stated,  that  the  defendant  waived 
such  condition. 

*'6.  If  you  shall  find  that  the  defendant  did  notify 
said  McGinnis  to  appear  at  Des  Moines  to  submit  to  an 
examination  under  oath  touching  said  loss,  but  that 
said  McGinnis  made  excuse  for  not  appearing  at  said 
time  and  place,  and  that  defendant  accepted  said  excuse, 
and  then  sent  an  agent  to  Council  Bluffs,  and  at  said 
latter  place  said  McGinnis  submitted  to  examination  as 
required  by  the  terms  of  said  policy,  then  you  are 
entitled  to  find  that  defendant  waived  its  right  under 
said  policy  requiring  said  McGinnis  to  appear  for  said 
examination  at  Des  Moines^  as  required  by  its  said 
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notice,  and  such  waiver  will  also  apply  to  any  subse- 
quent notice  for  reexamination  at  Des  Moines." 

The  answer  of  defendant  pleaded  as  a  defense  the 
violation  of  the  conditions  stated  in  the  instructions. 
The  plaintiff,  by  f aili  ng  to  reply,  took  issue  upon  the 
facts  as  pleaded.  No  reply  pleading  waiver  was  made 
by  the  plaintiff,  and  the  petitio  n  does  not  allege  that  the 
conditions  of  the  policy,  or  any  of  them,  were  waived 
by  defendant.  The  pleadings,  therefore,  presented  the 
issue  involving  the  facts  upon  whic  h  it  is  claimed  that 
the  conditions  of  the  policy  were  violated.  It  is  plain 
that,  upon  the  pleadings,  the  question  for  the  court  to 
try  and  determine  Was  this:  Were  the  acts  done  by 
plaintiff  which  are  alleged  to  constitute  breaches  of  the 
conditions?  iBut  the  instructions  require  this  question 
to  be  determined :  Did  defendant  do  any  acts  which  in 
law  waived  the  performance  of  the  conditions  ?  The 
rules  of  pleading  require  the  facts  to  be  stated  upon 
which  parties  base  their  claim  to  recover,  or  their 
defenses.  Under  this  instruction,  plaintiff  is  entitled 
to  recover  upon  facts  constituting  a  waiver.  Yet  noth- 
ing in  the  pleadings  indicates  th^t  he  seeks  to  recover 
upon  that  ground.  It  is  a  familiar  rule  that,  when  a 
waiverof  a  condition  is  relied  upon,  it  must  be  pleaded ; 
otherwise  evidence  thereof  will  not  be  regarded  as 
excusing  the  performance  of  the  conditions.  Bernhard 
V.  Washington  Life  Insurance  Company^  40  Iowa,  442 ; 
Lumbert  v.  Palmer^  29  Iowa,  104 ;  Edgerly  v.  Farmers^ 
Insurance  Company^  43  Iowa,  587;  Fauble  ©.  Smithy  48 
Iowa,  462 ;  Welsh  t?.  Des  Moines  Insurance  Company^ 
71  Iowa,  337 ;  Meadows  v,  Hawkeye  Insurance  Com- 
pany^ 62  Iowa,  389.  Counsel  for  plaintiff,  replying  to 
this  objection,  say,  in  effect,  that  the  evidence  in  fact 
shows  a  performance  of  the  conditions  of  the  policy 
referred  to  in  the  instructions,  and  the  district  court 
mistakenly  "called  the  state  of  facts  waiver.''  But 
this  explanation  will  not  do.  The  defendant  insisted 
that  the  conditions  were  not  performed ;  the  plaintiff, 
that  they  were.  The  court  held  that  the  jury  were 
authorized  to  find  a  waiver.    In  t  his  condition  of  the 
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pleadings  and  instrnctions,  the  jary  may  have  found 
that  facts,  which  they  did  not  regard  as  performance, 
amounted  to  a  waiver  of  performance ;  thus  basing  their 
verdict  upon  their  findings  on  an  issue  not  in  the  case. 

IV.   The  seventh  instruction  is  in  the  following  lan- 
guage: 

"7.    The  policy  in  this  case  provides,  among  other 
things,  that  if   any  of   the  property  insured  shall  be 

removed,  the  policy  shall  be  null  and  void 
™'  '^*"'  as  to  such  property.  In  order  to  avoid  any 
portion  of  its  apparent  liability  by  reason  of  this  clause 
in  the  policy,  it  will  not  be  sufficient  for  the  defendant 
to  show  that  particular  articles  were  moved  from  one 
portion  of  the  building  to  another,  but  it  must  be  shown 
that  such  articles  were  moved  from  the  building  described 
in  the  policy,  and  were  not  in  the  building  at  the  time 
of  the  fire.  The  policy  also  provides  that  it  any  portion 
of  the  insured  property  is  kept  in  any  other  room  or 
part  or  place  of  the  building  than  when  first  insured, 
the  policy  shall  be  null  and  void  as  to  such  property. 
In  order  to  avail  itself  of  this  clause  in  the  policy,  the 
defendant  must  show  that  articles  which,  at  the  time  of 
the  issuance  of  the  policy,  or  at  the  time  when  they 
were  first  brought  into  the  building  described  in  the 
policy,  were  kept  in  some  particular  room,  part  or  place 
of  the  building,  were  afterwards  kept  in  some  other 
room,  part  or  place  thereof.  This  provision  of  the 
policy  is  binding  upon  the  assured,  and  if  it  be  shown  that 
said  D.  McGinnis  did  not  comply  therewith,  plaintiff 
cannot,  for  the  goods  that  were  so  removed,  recover ; 
that  is,  in  order  to  be  covered  by  the  t^rms  of  said 
policy,  the  property  described  in  said  policy  must  have 
been  kept  in  the  room  or  rooms  of  said  building  where 
situated  at  the  time  said  contract  was  made,  and  any 
goods  that  were  removed  therefrom  are  not  covered  by 
the  policy — but  the  burden  is  upon  the  defendant  to 
establish  this  defense  by  a  preponderance  of  the  evi- 
dence. But  if  you  should  find  from  the  evidence  that, 
at  the  time  the  application  for  insurance  was  made,  a 
part  of  said  stock  was  in  the  front  room  and  a  part 
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thereof  was  stored  in  the  room  adjoining,  and  the  agent 
of  defendant  and  said  McGinnis  understood  that  all  of 
said  goods  were  to  be  sold  in  the  front  room  of  said 
building,  and  said  goods  were  moved  back  and  forth 
between  said  rooms  only  as  the  necessities  of  said 
business  required,  or  for  any  proper  purpose  connected 
with  said  business,  then  said  policy  would  cover  said 
stock  when  contained  in  either  of  said  rooms/' 

This  instruction  is  erroneous  on  the  ground  that  it 
authorized  the  jury  to  find  a  waiver  of  the  condition, 
when  no  waiver  was  pleaded,  which  we  have  just  shown 
cannot  be  done ;  or  it  substitutes  an  oral  contract  for  the 
written  one  on  which  the  suit  is  brought,  which  cannot 
be  permitted. 

Other  questions  discussed  by  counsel  may  not  arise 
in  a  new  trial.  Upon  some  others  we  are  not  wholly 
agreed.  These  questions  need  not  be  considered.  For 
the  error  in  the  instructions  above  pointed  out,  the 
judgment  of  the  district  court  is 

Reversed. 


Acton  v.  Coffman. 


1.  Appeal :  practice  :  abstract  not  denied.  A  statement  made 
in  an  abstract  filed  by  the  appeUee,  and  which  is  not  denied,  will 
be  taken  as  true. 

2.    : :  NO  BILL  OF  EXCEPTIONS.    When  the  evidence  and 

rulings  thereon  have  not  been  preserved  by  a  bill  of  exceptions, 
this  court  cannot  pass  upon  alleged  errors  in  rulings  on  the  admis- 
sion of  evidence,  nor  upon  the  propriety  of  the  instructions  given. 

8.  Malicious  Prosecution  :  good  faith  :  advice  of  counsel  : 
GENERAL  AND  SPECIAL  yERDiGTS.  In  an  action  for  malicious  prose- 
cution, the  court  instructed  that  defendant  was  net  liable  if,  before 
beginning  the  prosecution,  he  (1)  laid  all  the  facts  before  his 
attorney,  and  (2)  acted  in  good  faith  upon  the  opinion  of  such 
attorney,  and  (3)  he  himself  believed  that  there  was  cause  for  the 
prosecution.  In  answers  to  special  interrogatories,  the  jury  found 
the  first  two  conditions  for  defendant,  but  the  third  one  was  not 
specially  submitted  to  them  ;  and  the  general  verdict  was  for  the 
plaintiff.     Held  that  the  effect  of  the  general   verdict  was  that 
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defendant  did  not  himself  believe  that  there  was  cause  for  the 
prosecution,  and  that  this  was  not  inconsistent  with  the  special 
findings.  The  court,  also,  without  specially  passing  upon  the 
point,  inclineH  to  think  that  the  instruction  was  a  correct  state- 
ment of  the  law. 

Appeal  from  Pottawattamie   District    Court. — ^Hon. 

George  Carson,  Judge. 

Filed,  March  8,  1888. 

Action  for  malicious  prosecution.    Trial  by  jury, 
verdict  for  plaintiff,  judgment,  and  defendant  appeals. 

JS.  A.  Bdbcock  and  Lyman  &  Hunter,  for  appellant. 

Fremont    Benjamin    and    A.     W.   Askwith,    for 
appellee. 

Sbevers,  C.  J. — I.    It  is  stated  in  an  abstract,  filed 
by  the  appellee,  that  no  bill  of  exceptions   was  ever 

signed  and  filed.     As   this   is   not  in  any 
'  tice:  abstract  mauucr  coutrovcrted,  it  must  be  deemed  to 

not  denied. 

be  true.  It  follows,  therefore,  that,  in  rela- 
tion to  the  introduction  or  rejection  of  evidence,  the 
errors  assigned  cannot  be  considered,  for  the  reason  that 
,  . .      there  is  no  competent  evidence  before  us 

Septions!'"'  *^^*  ^^®  rulings  were  made.  Certain 
instructions  were  asked  and  refused,  and 
such  rulings  are  said  to  be  erroneous,  but  we  are  unable 
to  say  that  this  is  so,  for  the  reason  that  the  evidence 
has  not  been  properly  preserved  by  a  bill  of  exceptions, 
and  therefore  we  are  unable  to  say  that  such  instructions 
are  applicable  to,  or  justified  by,  the  evidence. 

II.     Because  of  the  state  of  the  record,  there  is  but 
one  error  assigned  that  can  be  considered,  and  that  is 
B.  Malicious      th^t^   Under  the  spccial  verdict,    judgment 
goor'fauh*:  should  have  been  rendered  for  the  defend- 
SouMen  ten-  ^ut,   notwithstanding  the  general   verdict. 
sDeciai^ver.    The  court  instructed  the  jury  as  follows  : 
*•  *'7.     If  you  find  from  the  evidence  that, 

before  the  defendant  commenced  any  criminal  proceed- 
ings against  the  plaintiff,  if  he  did  commence  any,  he 


DECEMBER  TERM,  1887.  19 

Acton  V.  Ck)ffman. 

laid  all  the  facts  in  the  matter  before  E.  A.  Babcock, 
Esq.  ;  that  said  Babcock  is  an  attorney  at  law ;  that  he 
acted  in  good  faith  upon  the  opinion  given  by  said  Bab- 
cock ;  that  he  believed  himself  that  there  was  cause  for 
the  prosecution, — then  he  is  not  liable  in  this  action, 
and  your  verdict  must  be  for  the  defendant." 

The  following  special  interrogatories  were  submitted 
to  the  jury : 

''(4)  Did  the  defendant,  Coflfman,  seek  the  advice 
of  an  attorney  before  he  instituted  the  criminal  proceed- 
ings complained  of  Ky  plaintiff  ?  (5)  Did  that  attorney, 
with  a  full  knowledge  of  the  facts  in  the  case,  advise 
said  Coffman  that  in  his  opinion  a  criminal  suit  was 
maintainable  against  this  plaintiff?  (6)  Did  defendant 
act  on  such  advice  iji  commencing  the  criminal  proceed- 
ings in  controversy  herein  ? " 

To  each  of  these  interrogatories,  an  affirmative 
answer  was  given  by  the  jury,  and  the  question  is 
whether  the  facts  thus  found  conclusively  show  that 
the  general  verdict  is  so  inconsistent  therewith  that  it 
must  be  set  aside.  It  must  be  assumed  that  the  jury 
followed  the  instructions  above  set  out.  Therefore,  they 
must  have  found  that,  although  plaintiff  stated  the  facts 
to  counsel  and  acted  on  the  advice  of  counsel  in  com- 
mencing the  criminal  action,  yet  in  doing  so  he  did  not 
act  in  good  faith,  or  that  he  himself  did  not  believe 
there  was  probable  cause  for  the  prosecution.  It 
will  be  observed  that  the  question  of  the  good  faith  of 
the  defendant,  or  whether  he  believed  there  was  prob- 
able cause  for  the  prosecution,  was  not  submitted  to 
the  jury  in  the  special  interrogatories,  and,  therefore, 
the  general  and  special  verdicts  are  not  inconsistent,  and 
both  can  stand  in  full  force.  It  is  suflBcient  to  say  that, 
as  the  instruction  above  referred  to  was  not  excepted  to, 
it  constitutes  the  law  of  the  case,  and  it  was  the  duty  of 
the  jury  to  follow  it,  whether  right  or  wrong  ;  but  we 
incline  to  think  it  is  a  correct  statement  of  the  law. 
Center  v.  Springy  2  Iowa,  393. 

The  court  did  not  err  in  refusing  to  enter  judgment 

for  the  defendant  on  the  special  verdict. 

Affirmed. 


2P 


SUPREME  COURT  OF  IOWA, 


The  State  v.  Hutchins. 


74 
80 

20 
299 

74 
129 

20 
522 

The  State  v.  Hutohins. 

Intoxicating  Liquors :  when  orviNO  away  not  criminal.  A  pure 
and  simple  gift  of  intoxicating  liquor  by  one  to  another,  who  is  not 
a  minor,  is  not  a  criminal  act ;  but  it  becomes  criminal  when  it  is 
intended  as  a  subterfufi^e  to  conceal  an  unlawful  sale,  and  to  evade 
the  penalties  of  the  law.     (Compare  Code,  sees.  1539,  1540,  1534.) 

Appeal  from  Jones  District  Court. 

Filed,  March  8,  1888. 

Defendant  was  fined  before  a  justice  of  the  peace 
upon  an  information  charging  that^he  did  ''unlawfully 
sell  and  give  away"  intoxicating  liquors  to  a  person 
named  in  the  information.  Upon  appeal  to  the  district 
court  he  was  again  convicted.  He  now  appeals  to  this 
court. 

87ieean  &  McCarn  and  J.  G.  McOonahj/y  for 
appellant. 

A.  J.  Baker  J  Attorney  General,  for  the  State. 

Beck,  J, — I.  The  district  court,  in  effect,  instructed 
the  jury  that  under  the  statute  of  this  state  the  giving 
away  of  intoxicating  liquors  is  prohibited,  and  that  if 
defendant  gave  to  the  person  mentioned  in  the  informa- 
tion whisky  "to  taste  some  of  it,"  without  pay  or  con- 
sideration to  be  paid  by  such  person,  it  would  be  a  gift, 
and  authorize  the  conviction  of  defendant.  The  attor- 
ney general  well  says  in  his  printed  argument  that  the 
record  discloses  that  "  it  is  fully  apparent  that  there  was 
no  subterfuge  in  the  case.  The  giving  was  a  gift.  It 
was  not  a  gift  covertly  intended  to  be  a  sale."  It  was 
simply  the  case  of  one  having  a  bottle  of  whisky  in  his 
possession,  after  drinking  himself,  passing  it  to  another 
who  also  drank.  The  person  drinking  it  was  not  a  minor, 
nor  intoxicated,  nor  in  the  habit  of  becoming  intoxi- 
cated. 
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II.  Code,  section  1523,  prohibits  the  manufacture 
and  sale  of  intoxicating  liquors  except  as  permitted  by 
law.  Section  1540  prohibits  all  persons  not  authorized 
by  law  to  sell  intoxicating  liquors,  *' directly  or  indi- 
rectly, or  on  any  pretense  or  by  any  device,"  or  to  give 
to  any  person  any  such  liquors  "in  consideration  of  the 
purchase  of  any  other  property."  Section  1539  declares ' 
that  "it  is  unlawful  for  any  person  to  sell  or  give  away 
intoxicating  liquors  to  a  minor  for  any  purpose  what- 
ever, except  upon  the  written  order  of  his  parent, 
guardian,  or  family  physician."  It  also  prohibits  the 
sale  of  such  liquors  by  all  persons  to  any  person  intoxi- 
cated or  in  the  habit  of  becoming  intoxicated.  No  pro- 
vision of  the  statute,  except  section  1539,  forbids  the 
giving  away  of  intoxicating  liquors,  except  it  is  done  as 
an  evasion  of  the  penalties  for  selling,  or  as  a  subter- 
fuge to  conceal  unlawful  sales.  Code,  section  1554, 
directs  that  "courts  and  jurors  shall  construe  this 
chapter  so  as  to  prevent  evasions,  and  so  as  to  cover  the 
act  of  giving  as  well  as  selling."  It  will  be  observed 
that  this  section  does  not  declare  the  act  of  giving 
unlawful.  The  obvious  purpose  of  the  section  is  to  pro- 
vide a  rule  for  the  interpretation  of  other  provisions 
which  will  defeat  evasion  of  their  penalties.  Hence,  the 
last  clause  of  the  section  obviously  directs  that  the 
statutes  shall  be  so  interpreted  that  the  act  of  giving 
intoxicating  liquors  intended  to  evade  the  prohibition  of 
their  sale  shall  be  deemed  unlawful,  and  punished  accord- 
ingly. Surely,  had  the  legislature  intended  to  declare 
the  simple  giving  away  of  intoxicating  liquors  unlawful, 
plain  language  would  have  been  used  to  express  such 
purpose,  as  is  used  in  forbidding  the  giving  to  a  minor. 
The  section  evidently  requires  the  statute  to  be  so  con- 
strued as  to  forbid  all  gifts  for  a  consideration,  direct  or 
indirect  or  remote,  or  made  with  the  purpose  of  receiv- 
ing anything  in  return.  Thus,  when  liquor  is  given  to 
those  who  buy  other  things,  or  to  induce  trade  or  attract 
custom,  or  in  a  hundred  different  ways  which  the  inge- 
nuity of  law-breakers  has  or  may  devise  to  defeat  the 
law,  it  is  to  be  regarded  as  a  violation  of  the  statute. 
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Bnt  the  statute  does  not  forbid  the  simple  act  of  giving, 
as  in  the  case  before  us,  where  no  consideration,  reward  or 
payment  was  given  or  promised,  and  none  expected,  and 
which  was  not  intended  as  a  subterfuge  to  conceal 
unlawful  sales,  and  evade  the  penalties  of  the  law.  The 
courts  have  no  authority  by  construction  to  usurp  the 
powers  of  the  legislature,  and  declare  acts  unlawful 
which  are  not  so  declared  in  the  statutes.  In  our  opin- 
ion the  instructions  given  by  the  district  court  to  the 
jury  were  erroneous. 

Reyebsed. 
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Shannon  v.  The  Town  of  Tama  City. 

1.  Evidence :  praoticb  :  point  already  estabushbd.  Where  the 
interest  of  a  witness  in  the  result  of  a  suit  has  been  fully  shown, 
it  is  not  reversible  error  to  ezolude  further  testimony  on  that 
point. 

2.  Instruotions :  bepbtition  not  requihed.  It  is  not  error  to 
refuse  an  instruction  asked  when  the  substance  of  it  is  giyen  in 
the  charge  of  the  court. 

3.  Cities  and  Towns  :  DEFEonys  sn>EWALE :  oontrol  ov  walk. 
In  an  action  for  an  injury  caused  by  a  defective  walk  in  the 
defendant  town,  an  instruction  to  the  effect  that  plaintiff  could  not 
recover  unless  he  had  shown  that  defendant  had  built  the  walk* 
or  had  assumed  control  of  'it,  was  properly  refused  ;  as  the  law 
presumes  that  it  had  actual  control  of  the  walk  in  the  perform- 
ance of  the  duties  imposed  by  statute. 

Appeal  from  Tama    District    Court. — Hon,    L.  G. 

KiNNE,   Judge. 


Piled,  March  8,  1888. 

Action  to  recover  for  injuries  resulting  from  a  fall 
while  walking  upon  a  sidewalk  of  a  street,  caused  by 
the  negligence  of  defendant  in  permitting  it  to  be  in  an 
unsafe  and  dangerous  condition.  There  was  a  judg- 
ment upon  a  verdict  for  plaintiff.      Defendant  appeals. 
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0.  H.  Mills  and  Struble  &  Stiger^  for  appellant. , 
No  appearance  for  appellee. 

I 

Beck,  ^  J. — L  A  witness  for  plaintiff,  who  had 
taken  care  of  him  while  suffering  from  the  injuries,  tes- 
^  SSStic'i? '  tified  that  she  had  a  claim  against  him  for 
SSlTbitehlS^'^  such  services.  Upon  the  cross-examination 
she  was  asked  whether  she  knew  any  way  of  getting 
her  pay  except  through  this  suit,  and  objection  to  the 
question  made  by  plaintiff  was  sustained.  Of  this  rul- 
ing defendant  now  complains,  and  insists  that  the  evi- 
dence sought  to  be  elicited  would  have  disclosed  the 
interest  of  the  witness  in  the  result  of  the  suit,  and  for 
that  reason  it  was  competent  and  pertinent.  It  may  be 
conceded  that  the  evidence  for  this  reason  6ught  to  have 
been  admitted,  but,  as  the  witness  in  her  testimony 
before  given  clearly  admitted  and  showed  her  interest 
in  the  result  of  the  suit,  no  prejudice  resulted  to  defend- 
ant by  the  lefusal  of  the  court  to  permit  further  testi- 
mony on  this  point. 

II.  The  defendant  askad  the  court  to  instruct  the 
jury  that  if  the  defect  in  the  walk  was  not  obvious  and 

notorious,  it  was  incumbent  upon  plaintiff 
repetition  not  to  show  that  defendant  had  actual  notice  of 

required. 

the  defect.  An  instruction  given  on  the 
court's  own  motion  (the  sixth)  presents  substantially 
the  same  rule.     It  was  not  error  to  refuse  its  repetition. 

III.  The  defendant  requested  an  instruction  to  the 
effect  that  plaintiff  cannot  recover  unless  he  has  shown 

^      by  the  evidence  that  defendant  built  the 

8.  CiTiKs  and 

townsrdefeo-  sidewalk  or  had  assumed  control  over  it. 

uVe  iii/ifti3tri>.llc* 

^^oUox  '  The  instruction  was  properly  refused.  The 
-defendant  had  control  of  its  streets  and 
sidewalks.  It  could  require  sidewalks  built  by  prop- 
erty owners  or  others  to  be  properly  constructed  and  to 
be  kept  in  good  repair.  The  law  presumes  that  it  had 
actual  control  over  the  sidewalks,  as  the  law  imposed 
upon  it  the  duty  to  take  and  exercise  control  thereof. 
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It  was  not,  therefore,  necessary  to  show  that  it  had  exer- 
cised actual  control  of  the  sidewalk,  or  that  it  had  been 
built  by  defendant.  An  instruction  to  that  effect  was, 
rightly  given. 

IV.  Counsel  for  defendant  complain  of  instruc- 
tions given  to  the  jury  upon  the  questions  as  to  the 
duty  of  plaintiff  to  exercise  care  and  the  obligation  of 
defendant  to  maintain  safe  sidewalks.  The  objections 
made  are  hardly  argued  at  all,  being  but  little  more 
than  stated.     We  think  the  instructions  are  correct. 

V.  The  verdict  is  not  in  conflict  with  the  instruc- 
tions, and  is  sufficiently  supported  by  the  evidence. 
Th^  amount  found  for  plaintiff  is  very  moderate,  and 
ought  not  to  be  the  ground  of  complaint. 

The  judgment  of  the  district  court  is 

Affirmed. 


Merrill  v.    Marshall  County. 


[ 


jJJ    ^.  The  Iowa  Construction  Company  v.  The  Same. 

1.  Hailroad  Aid  Taxes :  commission  to  treasurer  foe  col- 
LECTINQ.  There  is  no  statute  authorizing  a  county  treasurer  to 
withhold  from  the  persons  entitled  to  a  railroad  aid  tax  collected 
by  him  a  commission  of  three  per  cent.,  or  any  commission,  for 
the  collection  of  the  same.  A  commission  for  collection  can  be 
deducted  only  from  the  taxes  collected  by  him  for  cities  and 
towns. 

S.   . :  ACTION  to  recover  from  county  :  DEFENSE  :  SALE  OP 

ROAD.  In  an  action  against  a  county  to  recover  a  portion  of  rail- 
road aid  taxes  collected  by  the  treasurer,  which  was  retained  by 
him  and  passed  into  the  general  county  fund,  the  county  cannot 
set  up  the  fact  that  the  companies  for  which  the  taxes  were  levied 
had  sold  and  conveyed  all  their  property  and  franchises  before  the 
taxes  were  due  and  collectible  ;  although  such  defense  might 
have  been  a  good  one  for  the  taxpayers  in  resisting  the  payment  ol 
the  tax.     (Compare  Manning  v,  Mathews,  06  Iowa,  675.) 
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8.       :    ■: :    FORFEirURE   BY    DELAY    IN   COLLECTINQ. 

Nor  can  the  county  defeat  a  recovery  in  such  caae  on  the  ground 
that  the  taxes  have  been  forfeited  by  being  permitted  to  remain  in 
the  treasury  more  than  two  years  ( Compare  Laws  of  1876,  chap. 
128,  sec.  7),  where  it  appears  that  the  roads  for  which  the  taxes 
were  voted  were  built,  and  the  taxes,  except  the  per  cent,  in  con- 
troversy,  were  paid  in  installments  to  the  persons  entitled  thereto, 
and  that  there  was  a  c6ntinuing  demand  by  them  for  the  portion 
withheld. 

4.     : :  JUDOMBNT  AGAINST  COUNTY.    In  such  case,  where 

the  tax  in  dispute  had  been  placed  in  the  general  county  fund,  and 
had  been  expended  in  paying  the  county's  ordinary  indebtedness, 
a  judgment  therefor  was  properly  rendered  against  the  county. 
(^Barnes  v,  MarshdU  County ,  56  Iowa,  20,  distinguished.) 

Appeals   from  Marshall  District  JJourt. — ^Hon.  S.  M, 

Weaver,  Judge. 

Filed,  March  8,  1888. 

These  are  actions  at  law,  in  which  the  plaintiffs 
claim  to  be  the  owners  of  certain  railroad  aid  taxes 
which  they  allege  the  treasurer  of  the  defendant  unlaw- 
fully  paid  to  the  defendant.  There  were  trials  to  the 
court,  and  judgments  for  the  plaintiffs.  Defendant 
appeals. 

Binford  &  Shelling^  for  aiDpellant. 

Board/man  &  Boardman^  for  appellees. 

Roth  ROCK,   J. — I.      The  two  causes  involve  sub- 
stantially the  same  questions,   and  will  be  determined 
^  in  one  opinion.     The  facts  necessary  to  a 

1.  Railroad  aid  -i       •    .  •   ^i  t 

taxes:  com-  proper  dccisiou  of  the  cases,  as  we  under- 
treafturer  for  stand  the  iights  of  the  parties,  are  not  in 
dispute.  It  will,  therefore,  be  unnecessary 
to  set  out  the  pleadings  and  a  ruling  made  on  a  demur- 
rer to  one  of  the  answers.  It  appears  that  certain 
townships  in  Marshall  county  voted  taxes  in  aid  of  the 
construction  of  railroads.  The  taxes  were  properly 
levied.  A  certificate  in  due  form  was  made  to  the 
effect  that  the  railroad  companies  had  earned  the  taxes 
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voted.  The  amopnts  were  placed  upon  the  tax  books, 
and  the  tax  was  collected  by  the  county  treasurer,  and 
the  whole  amount  thereof,  excepting  three  per  cent.,  and 
some  two  hundred  dollars  in  excess  thereof,  was  paid 
over  to  the  plaintiffs,  who  were  assignees  of  the  railroad 
companies.  This  three  per  cent,  was  retained  by  the 
treasurer,  and  with  the  two  hundred  dollars  was  paid 
Into  the  county  treasury  as  part  of  the  ordinary  county 
fund,  upon  the  claim  that  it  was  a  legal  and  proper 
commission  for  the  collection  of  the  tax. 

The  first  question  to  be  determined  is,  was  there 
any  lawful  authority  for  retaining  the  sums  in  dispute 
as  a  commission  for.the  collection  of  the  tax  ?  If  such 
authority  exists,  it  must  be  by  reason  of  some  statute, 
for  it  has  always  been  held  in  this  state  that  a  public 
officer  is  not  entitled  to  any  official  fees  except  such  as 
are  provided  by  law.  Counsel  for  appellant  cite  us  to 
several  sections  of  the  Code,  and  claim  that  authority 
for  retaining  the  three  per  cent,  is  found  therein.  Ref- 
erence is  first  made  to  chapter  1 23,  of  the  Acts  of  the 
Sixteenth  General  Assembly.  It  is  provided  by  section 
two  of  that  act  that  railroad  aid  taxes  shall  be  collected 
in  the  same  manner  and  be  subject  to  the  same  penalties 
for  nonpayment  as  other  taxes.  We  are  further  cit^d 
to  subdivisions  one  and  two  of  section  3793  of  the  Code, 
which  provide  that  the  treasurer  shall  receive  for  his 
compensation  "three-fourths  of  one  per  cent,  of  all 
money  collected  by  him  as  taxes  due  any  incorporated 
city  or  town,  to  he  paid  out  of  the  same^^^  and  "three 
per  cent,  of  all  taxes  collected  by  him  for  all  other  tax 
funds,  to  he  paid  out  of  the  county  treasury ^  It  is 
contended  that  the  clause  authorizing  three  per  cent,  as 
compensation  for  collection  applies  to  all  tax  funds. 
We  think  it  is  probably  correct  that  in  making  up  the 
amount  of  the  treasurer's  annual  salary  as  between  the 
county  and  himself  the  three  per  cent,  should  apply  to 
all  tax  funds,  including  the  railroad  aid  tax.  But  there 
is  no  authority  in  any  statute  to  which  our  attention 
has  been  called  for  reducing  any  fund  by  deducting  the 
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per  cent,  for  collection  from  the  fund,  except  in  collec- 
tions made  of  taxes  for  cities  and  towns.  ,  On  the  con- 
trary, subdivision  two  of  section  3793  of  the  Code 
expressly  provides  that  the  three  per  cent,  for  collection 
"shall  be  paid  out  of  the  county  treasury."  Consider- 
ing the  two  subdivisions  of  the  section  together,  it 
appears  to  us  quite  plain  that  the  only  fund  from 
which  the  commission  for  collection  can  be  deducted  is 
the  city  and  town  taxes.  Moreover,  section  four,  of 
chapter  123,  Acts  1876,  requires  that  the  tax,  when  col- 
lected, shall  be  paid  to  the  treasurer  of  the  railroad 
company,  and,  as  no  mention  is  made  of  any  commission 
for  the  collection  of  the  same,  it  must  be  understood 
that  the  whole  and  not  merely  a  part  of  the  tax  shall 
be  paid  to  the  company. 

II.  It  is  claimed  that  the  plaintiff  has  no  right  tp 
recover,  because  the  railroad  companies  sold  and  con- 
jL — :  action  to  veycd  all  of  their  property  and  franchises 

county:    de-  before    the  tax    was  due   and  collectible. 

fense :  sale  of 

road.  This,    uo  doubt,  would  be  a  good  defense 

by  the  taxpayer  in  resisting  the  payment  of  the  tax. 
Manning  v.  Mathews,  66  Iowa,  675.  But  we  think  the 
county  is  in  no  position  to  raise  that  question.  The  tax 
has  been  paid,  and  all  of  it  but  three  per  cent,  has  been 
paid  to  the  railroad  companies,  and  the  taxpayers  are 
presumably  content  therewith.  Surely  the  county  has 
no  right  to  retain  the  tax  upon  a  defense  which  can 
only  be  made  by  the  taxpayer. 

III.  It  is  further  claimed  that  under  section  7, 
chapter  123,  Acts  1876,  the  taxes  have  been  forfeited, 
3 .  .      because  they  were  allowed  to  remain  in  the 

^W'^deiiy  county  treasury  more  than  two  years.  This 
In  coifecting.  provision  of  the  statute  was  evidently 
enacted  in  order  to  secure  the  speedy  and  prompt  build- 
ing of  the  road.  There  is  no  question  of  that  kind 
raised  in  these  cases.  The  roads  were  built  and  the 
treasurer  paid  the  taxes  in  installments  to  the  parties 
entitled  thereto  as  the  money  was  received  from  the  tax- 
payer. In  both  cases  it  fairly  appears  that  there  was  a 
continuing    demand  for  payment,    and  no  consent  is 
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shown  that  any  part  or  per  cent,  of  the  tax  should 
remain  in  the  treasury.  We  do  not  regard  this  as  a 
defense  to  the  action. 

IV.     Lastly,  it  is  claimed  that  no  judgment  can  be 
rendered  against  the  county  for  the  claims  in  suit.     This 

4 . .       would  probably    be    correct  if    the  money 

aiaSst*^^        remained  in  the  hands  of  the  treasurer  as  a 
county.  distinct  fund.    Barnes  v.  Marshall  County^ 

66  Iowa,  20.  But  in  the  cases  at  bar  the  whole  amount 
was  placed  in  the  general  county  fund,  and  expended 
in  paying  the  ordinary  indebtedness  of  the  county.  It 
has  lost  its  identity  as  a  railroad  aid  fund,  and  has  been 
appropriated  to  the  use  of  the  county.  Tlie  county 
should,  therefore,  be  held  liable  for  it.  The  question  is 
quite  different  from  that  determined  in  Barnes  v. 
Marsliall  Cottnty^  supra^  and  other  cases  cited  by 
counsel  for  appellant. 

In  our  opinion  the  judgment  of  the  district  court 
should  bo  Affiiimed. 


Teabout  v.  Jaffray  &  Company  et  al. 

Fraudulent  Conveyance :  subjection  op  property  to  grantor's 
debt:  right  of  grantee  to  redeem  from  sale:  time.  While 
the  statutory  right  to  redeem  from  an  execution  sale  can  be  exer- 
cised only  within  the  period  and  in  the  manner  prescribed  by  the 
statute,  the  right  of  the  grantee  in  a  fraudulent  conveyance  to 
discharge  a  judgment  against  his  grantor,  which  has  been  adjudged 
a  lien  upon  the  property,  is  an  equitable  one,  and  quite  different. 
And  where  a  husband  conveyed  a  farm  to  his  wife  in  fraud  of 
creditors,  and  afterwards  a  judgment  was  recovered  against  him, 
and  in  an  action  against  her  it  was  decreed  to  be  a  lien  on  the 
farm,  and  before  the  sale  she  appealed  from  the  judgment,  but  the 
appeal  was  not  decided  until  more  than  a  year  after  the  sale,  held 
that  the  sheriff  was  properly  enjoined  from  executing  a  deed  under 
the  sale  at  the  end  of  the  year,  and  that  upon  the  judgment 
creating  the  lien  on  the  property  being  affirmed,  and  the  payment 
by  her,  soon  thereafter,  to  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  of  the  amount  of  the  lien,  though  this  was 
more  than  a  year  from  the  date  of  the  sale,  the  property  was 
discharged  of  the  lien,  and  the  injunction  against  the  sheriff  was 
properly  made  perpetual. 
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Appeal  from  Winnesheik  Distr  id  Court — Hon.  C.  T 

Gkanger,  Judge. 

Piled,  March  8,  1888. 

AcTioisr  in  equity  to  enjoin  the  execution  of  a 
sheriff 's  deed.  The  facts  are  stated  in  the  opinion.  The 
judgment  was  for  plaintiff.     Defendants  appeal. 

E.  E.  Cooley  and  TF.  E.  Akers^  for  appellants. 

L.  Bullis  and  C.  Wellington^  for  appellee. 

Reed,  J. — On  the  sixth  day  of  September,  1881, 
John  Roper  &  Company  recovered  a  judgment  against 
Francis  Teabout  for  about  sixteen  hundred  dollars.  At 
that  time  Emily  Teabout,  who  wf^s  the  wife  of  Francis 
Teabout,  held  the  legal  title  to  a  farm  in  Winnesheik 
county,  which  was  conveyed  to  her  several  years  before 
by  said  Francis.  Roper  &  Company  instituted  a  suit  in 
equity  to  subject  the  property  to  their  judgment, 
alleging  that  the  conveyance  under  which  Emily  Teabout 
held  it  was  executed  for  the  purpose  of  fraudulently 
covering  the  property  from  the  creditors  of  the  husband. 
Emily  Teabout  was  served  with  the  original  notice  in 
the  action,  but  she  neglected  to  appear  or  answer 
therein,  and  on  the  seventeenth  of  January,  1882,  judg- 
ment was  entered  against  her  by  default,  in  accordance 
with  the  prayer  of  the  petition.  On  the  fifth  day  of 
August,  1882,  the  property  was  sold  on  execution  by 
the  sheriff  for  the  satisfaction  of  the  judgment,  and 
Roper  &  Company  bid  it  in  for  the  amount  of  their 
judgment  and  costs,  and  a  certificate  of  purchase  was 
issued  to  them  by  the  sheriff.  In  October,  1882,  Mrs. 
Teabout  filed  her  petition,  alleging  that  she  was  pre- 
ventfed  by  unavoidable  casualty  and  misfortune  from 
making  her  defense  in  the  equity  case  of  Roper  & 
Company  against  her,  and  praying  that  the  judgment 
rendered  therein  be  set  aside,  and  that  she  be  permitted 
to  make  her  defense.     That  application  came  on  for 
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hearing  at  the  January  term,  1883,  of  the  circuit  court, 
the  original  judgment  having  been  rendered  in  that 
court,  and  on  the  hearing  she  was  denied  relief.  From 
that  she  appealed  to  this  court,  but  at  the  December 
term,  1883,  the  judgment  was  affirmed.  See  62  Iowa,  603. 
While  the  appeal  was  pending  she  instituted  this  suit, 
alleging  in  her  petition  that  unless  the  sheriflf,  who  was 
made  a  party,  was  enjoined  from  so  doing,  he  would,  on 
the  expiration  of  the  year  allowed  by  the  statute  within 
which  the  property  might  be  redeemed  from  the  sale, 
execute  a  deed  to  the  purchaser ;  and  a  temporary 
injunction  was  allowed  by  the  judge.  Soon  after  the 
order  of  affirmation  was  entered  in  this  court,  she  paid 
to  the  clerk  of  the  circuit  court  the  amount  which  he 
represented  was  necessary  to  effect  the  redemption  of 
the  property  from  the  sale,  and  he  issued  to  her  a  certif- 
icate. It  transpired  afterwards,  however,  that  the  clerk 
had  made  a  mistake  in  his  computation,  and  that  the 
amount  paid  was  not  sufficient ;  but  when  this  discovery 
was  made  she  paid  an  additional  sum,  which,  with  that 
formerly  paid,  was  sufficient  to  satisfy  the  money  judg- 
ment against  her  husband.  Pending  the  action,  Mrs. 
Teabout  executed  a  conveyance  of  the  property  to 
Angle  Valleau,  and  she  was  substituted  as  plaintiff. 
Roper  &  Company  also  assigned  the  certificate  of  pur- 
chase to  B.  S.  Jaffray  &  Company,  and  they  intervened 
in  the  action.  The  judgment  of  the  district  court  per- 
petuates the  injunction. 

It  will  be  observed  that  the  payment  of  the  money 
was  made  after  the  expiration  of  one  year  from  the  date 
of  the  sale.  Plaintiff  has  proceeded  upon  the  theory 
that  the  right  remaining  to  her  after  the  sale  of  the 
premises  was  the  statutory  right  of  redemption,  and 
that,  owing  to  the  peculiar  circumstances  of  the  case, 
she  is  in  equity  entitled  to  an  extension  of  the  time 
within  which  to  exercise  the  right.  While  we  are  able 
to  reach  the  result  which  plaintiff  seeks  to  attain,  we  do 
not  adopt  that  theory  as  to  the  nature  of  her  right. 
The  rule  undoubtedly  is  that  a  statutory  right  of 
redemption  can  be  exercised  only  within  the  period  and 
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in  the  manner  prescribed  by  the  statute  creating  it.  It 
is  true  that  this  court  has  in  two  cases  permitted  the 
right  to  be  exercised  after  the  expiration  of  the  period  ; 
but,  as  is  apparent  from  the  opinions,  that  result  was 
reached  after  much  hesitancy,  and  the  holding  is  based 
npon  the  special  facts  of  the  cases.  Hughes  v.  Feeter^ 
23  Iowa,  547 ;  WickersJiam  v.  Beeves,  1  Iowa,  413, 
These  cases  cannot  be  regarded  as  establishing  a  rule 
npon  the  subject,  but  are  exceptional.  The  provisions 
of  the  statute  with  reference  to  the  redemption  of  real 
estate  from  execution  sale  have  relation  to  cases  in 
which  the  property  of  the  defendant  has  been  sold  in 
satisfaction  of  a  judgment  against  him.  Perhaps  they 
would  apply  to  the  case  of  a  purchaser  who  had  taken 
the  property  subject  to  the  lien  of  a  judgment ;  but  we 
need  not  inquire  as  to  that  in  the  present  case.  The 
judgment  for  the  satisfaction  of  which  the  property  in 
question  was  sold  was  against  plaintiff's  grantor,  and 
he  alone  was  liable  for  the  debt.  Neither  was  it  a  lien 
on  the  property  when  she  acquired  the  title,  for  it  was 
not  rendered  until  long  after  that.  The  property,  how- 
ever, was  subjected  to  the  satisfaction  of  the  judgment 
by  the  decree  in  the  equity  action.  The  effect  of  that 
decree  was  to  create  a  lien  upon  the  property  for  the 
security  of  the  money  judgment.  Howland  o.  Knox^  59 
Iowa,  48.  The  conveyance  to  plaintiff,  although  fraudu- 
lent as  to  creditors,  was  valid  as  between  her  and  her 
husband.  Wright  %,  Howell^  35  Iowa,  288 ;  Mellen  v. 
AmeSj  39  Iowa,  283.  Plaintiff,  then,  was  the  owner  of 
the  property,  but  she  held  it  subject  to  the  lien  created 
by  the  decree ;  and  she  had  the  right,  for  the  purpose 
of  protecting  her  interest,  to  discharge  the  lien.  But 
that  right  is  quite  distinct  from  the  right  of  redemption 
created  by  Code,  section  3102.  It  is  a  purely  equitable 
right,  and  it  continues  until  her  interest  in  the  property 
is  divested  by  a  sale  and  deed.  But  when  the  sale  was 
made  she  was  contesting  in  good  faith,  and  in  the  man- 
ner prescribed  by  law,  the  right  of  the  judgment 
creditor  to  subject  her  property  to  the  satisfaction  of 
liis  judgment.    He  had  his  decree  establishing  his  lien. 
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it  is  true,  but  she  was  seeking  by  a  proper  and  timely 
proceeding  to  set  it  aside ;  and,  until  that  proceeding 
should  be  terminated,  it  could  not  be  determined  that 
she  would  ever  have  occasion  to  exercise  the  equitable 
right  to  discharge  the  lien,  for  it  could  not  be  sooner 
known  that  the  decree  establishing  it  would  be  main- 
tained. The  question  whether  it  would  be  necessary  for 
her  to  exercise  the  right  depended  upon  whether  she 
would  succeed  in  her  application  to  set  the  decree  aside, 
and  she  could  not  be  required  tp  exercise  it  until  that 
was  determined ;  and  a  court  of  equity  will  ordinarily 
interfere  by  injunction  to  preserve  or  continue  a  right 
until  the  termination  of  the  litigation  upon  the  result  of 
which  the  right  depends.  The  money  was  properly  paid 
to  the  clerk  of  the  court  in  which  the  judgment  was 
rendered.  Money  paid  in  satisfaction  of  a  judgment 
may  always  be  paid  to  that  officer.  The  failure  to  pay 
the  full  amount  in  the  first  instance  was  the  result  of  an 
honest  mistake,  and,  as  plaintiff  made  good  the  defi- 
ciency as  soon  as  the  mistake  was  discovered,  her  rights 
will  not  be  defeated  thereby.  We  are  of  the  opinion 
that  the  result  reached  by  the  district  court  is  right,  and 
the  judgment  will  be  Affirmed. 


CoENEN  &  Mentzer  v.  Staub  et  al. 

Mechanic's  Lien :  for  lumber  for  sidewalk  on  street.  One  who, 
under  contract  with  the  owner  of  a  town  lot,  furnishes  lumber  for 
the  construction  of  a  sidewalk  on  the  street  along  and  adjacent  to 
the  lot,  cannot  have  a  mechanic's  lien  upon  the  lot  for  the  price  of 
the  lumber,  the  improvement  not  being  upon  the  lot. 

Appeal  from  Shelby  District  Court. — Hon    A.   B. 

Thornell,   Judge. 

Filed,  March  8,  1888. 


DECEMBER  TERM,  1887.  33 

Coenen  Sc  Mentzer.v.  Staub. 


AoTiow  on  account  for  building  materials  and  for 
the  foreclosure  of  a  mechanic's  lien.  The  materials 
were  furnished  under  a  contract  between  plaintiffs  and 
defendant  Mary  Staub,  and  were  used  in  the  construc- 
tion of  a  sidewalk  on  the  street  in  front  of  a  lot  owned 
by  her  in  the  town  of  Harlan.  Defendant  Lewis  Gin- 
gery is  a  subsequent  purchaser  of  the  lot.  The  district 
court  gave  plaintiffs  judgment  against  defendant  Mary 
Staub  for  the  amount  due  on  the  account,  but  refused 
to  establish  the  lien  prayed  for.     Plaintiffs  appeal. 

Beard  &  Myerly^  for  appellants. 

I 

Fremont  Benjamin^  for  appellees. 

Reed,  J. — Plaintiffs  seek  to  enforce  a  lien  for  the 
materials  against  the  lot  in  front  of  which  the  sidewalk 
was  constructed,  and  the  only  question  in  the  case  is 
whether  they  are  entitled  to  that  remedy.  The  statute 
under  which  the  remedy  is  claimed  (Code,  sec.  2130)  is 
as  follows:  "Every  mechanic  or  other  person  who 
shall  do  any  labor  upon,  or  furnish  any  material, 
machinery,  or  fixtures  for,  any  building,  erection,  or 
other  improvement  upon  land,  including  those  engaged 
in  the  construction  or  repair  of  any  work  of  internal 
improvement,  by  virtue  of  any  contract  with  the  owner, 
his  agent,  trustee,  contractor,  or  subcontractor,  upon 
complying  with  the  provisions  of  this  chapter  shall 
have,  for  his  labor  done,  or  materials,  machinery,  or 
fixtures  furnished,  a  lien  upon  such  building,  erection 
or  improvement,  and  upon  the  land  belonging  to  such 
owner  on  which  the  same  is  situated^  to  secure  the  pay- 
ment of  such  labor  done,  or  materials,  machinery  or  fix- 
tures furnished."  .  Under  this  provision,  the  lien 
attaches  to  the  building,  erection  or  improvement,  and 
to  the  land  upon  which  it  is  situated.  The  sidewalk  is 
not  situated  upon  the  lot  sought  to  be  charged,  but  in 
the  street  on  which  it  fronts.  It  is  not  an  improvement 
upon  or  of  the  lot,  nor  was  it  made  for  the  benefit  of 
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the  owner,  but  of  the  public,  and  was  constructed  by 
the  owner,  as  we  presume,  in  obedience  to  some  require- 
ment of  the  town  government.  Under  provisions  of  the 
statute,  many  street  improvements  in  incorporated 
towns  and  cities  may  be  made  at  the  cost  of  the  owners 
of  the  abutting  property.  Streets  may  be  reduced;  or 
filled  to  grade  and  paved,  and  sewers  and  sidewalks 
may  be  constructed  therein,  and,  when  the  work  is  done 
by  the  city,  the  cost  may  be  taxed  by  special  assessment 
upon  the  abutting  property,  or  the  property-owners  may 
be  required  to  do  the  work  in  front  of  their  respective 
properties.  But,  however  it  may  be  done,  the  work  is 
a  public,  rather  than  private,  improvement ;  and  the 
law  does  not  afford  the  mechanic  or  materialman  who 
does  such  work  or  furnishes  material  therefor,  under 
contract  with  the  owner  of  the  abutting  property,  a  lien 
therefor  upon  the  property. 

Affismed. 


Stanley  v.  Babbingeb. 

.     —  1.    Master  and  Servant :  wobk  done  on  fakm  :  evtoencs.    In  an 

jf   818  action  for  services  upon  a  farm  during  a  series  of   years,  where 

others  were  also  employed  during  the  time,  evidence  tending  to 
show  that  the  defendant  had  a  large  farmland  a  large  number  of 
cattle  and  horses  was  immaterial. 

llS     ^  ^'      •  *•  SUFFICIENCY    OF   PAYMENT  :    SERVANT'S    SATISFAO- 

TION.    In  such  case,  where  the  servant  testified  in  part  as  to  what 

jj*     '^  he  had  received  for  his  services,  and  stated  that  he,  at  the  time, 

thought  that  he  was  well  enough  paid,  and  that  he  would  have 
been  satisfied  had  it  not  been  for  the  infiuence  of  other  parties, 
held  that,  in  the  absence  of  any  showing  of  fraud  or  undue  influ- 
ence, he  was  not  entitled  to  recover. 

8.  Appeal:  pbactice:  amending  assignment  of  errors:  time: 
COSTS.  Although  an  original  assignment  of  errors  may  not  be 
filed  in  this  court  later  than  ten  days  before  the  first  day  of  the 
trial  term  (Code,  sec.  8183),  yet  an  amendment  to  such  assign- 
ment may  be  filed,  under  section  2689  of  the  Ck>de,  upon  motion 
for  leave  to  do  so,  at  any  time  before  the  submission  of  the  cause ; 
but,  in  this  case,  the  costs  incurred  up  to  the  time  of  filing  the 
amendment  are  taxed  to  the  appellant. 
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Appeal  from  Palo  Alto  District  Court.— Ron.  Geo. 

H.  Carr,  Judge. 

Filed,  March  8,  1888. 

Action  to  recover  for  work  and  labor  performed  by 
the  plaintiflp  for  the  defendant.  Trial  by  jury.  Verdict 
and  judgment  for  plaintiff.     Defendant  appeals. 

Harrison  &  Jenswold^  for  appellant. 

Hughes  &  Ohamberlain  and  P.  0.  Cassidy^  for 
appellee. 


See  VERS,  C.  J. — ^The  plaintiff  seeks  to  recover,  for 
work  and  labor  performed  for  the  defendant  under  an 
express  and  implied  contract.  The  jury  found  for  the 
defendant  as  to  the  express  contract.  So  far  as  mate- 
rial to  the  plaintiff's  recovery  on  the  implied  contract, 
the  facts  are  that  the  plaintiff  worked  and  labored  for 
the  defendant  for  several  years  as  a  farm-hand,  and  he 
claims  he  is  entitled  to  recover  what  his  services  are  rea- 
sonably worth.  He  commenced  working  for  the  defendant 
in  1880,  when  he  was  eighteen  years  of  age,  and  so  con- 
tinued in  such  employment  until  1886.  During  this  time, 
his  home  was  at  the  defendant's,  and  he  received  "good 
and  sufficient  clothing,  medicine  and  doctor's  attendance 
when  required,  and  sufficient  spending  money  for  his 
wants."  The  evidence  fails  to  show  what  the  services 
I)erformed  were  worth,  but  there  is  evidence  tending  to 
show  what  the  plaintiff  did,  and  the  value  of,  or  price 
paid  for,  farm-hands  during  at  least  a  portion  of  the 
time  plaintiff  worked  for  defendant. 

I.     The  plaintiff  was  permitted,  against  the  defend- 
ant's objection,  to  introduce  evidence  tending  to  show 
1.  Master  and   *^^*  *^®  defendant  had  a  large  farm  and  a 
dwTeon Swd:  l^-rg©  number  of  cattle,  cows  and  horses.    It 
cYidenoe.        jg  g^id  that  the  evidence  was  admissible  on 
the  theory  that  it  tended  to  show  the  amount  of  work 
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done  by  the  plaintiff.  It  is  not  claimed  that  the  plaintiflf 
did  all  the  work  on  the  farm,  but  it  is  said  the  evidence 
tended  to  show  he  did  as  much  as  others  in  the  plain- 
tiff's  employ,  and,  therefore,  the  evidence  was  admissi- 
ble. But  we  do  not  concur  in  this  proposition.  The 
plaintiflf  sought  to  recover  what  his  services  were 
worth.  No  special  circumstances  were  pleaded  or 
relied  on.  Therefore,  it  was  immaterial  how  many  cattle 
and  horses  or  how  large  a  farm,  the  defendant  had ;  but 
the  only  questions  were:  Did  the  plaintiflf  perform 
work  for  the  defendant,  and  what  were  his  services 
worth  ?  We  think  the  court  erred  in  admitting  the  evi- 
dence. 

II.  The  plaintiflf  testified:  *' I  cannot  swear  to  a 
certainty.  He  agreed  to  give  me  the  same  wages  he  was 
8.  — :  — :  paying  his  other  hands.  That  is  a  God's 
payment  iser-  fact.  *  *  *  J  had  with  theui  a  ffood 
faction.  home,  good  and  suflScient  clothing,  medi- 
cine and  doctor's  attendance  when  I  needed  it,  and  suf- 
ficient spending  money  for  my  wants.  I  have  been 
dressed  as  well  as  any  farmers'  boys  in  this  part  of  the 
country.  I  left  him.  *  *  *  When  I  bid  him  good-by, 
he  gave  me  a  pair  of  boots  and  some  spending  money. 
Had  it  not  been  for  other  parties  telling  me  to  the  con- 
trary, I  would  have  been  satisfied  with  what  I  had  got^ 
but  they  told  me  to  see  Hughes,  of  Spencer,  and  sue 
him  My  judgment  was  that  he  had  paid  me  all  I  ever 
had  been  worth  to  him."  Under  this  evidence,  we  are 
clearly  of  the  opinion  that  plaintiflf  was  not  entitled  to 
recover,  and  the  verdict  should  have  been  for  the 
defendant.  The  other  evidence  is  not  so  strong  and  per- 
suasive as  to  overcome  that  of  the  plaintiflf.  No  fraud 
or  undue  influence  is  shown,  nor  does  it  appear  how 
much  the  plaintiflf  received,  but  he,  under  oath,  states 
that  in  his  judgment  he  was  i)aid  all  his  services  were 
worth.  Counsel  far  the  plaintiflf  in  argument  assert 
that  the  record  does  not  contain  all  the  evidence,  but  no 
such  statement  is  contained  in  the  amended  abstract. 
The  abstract  purpcgi:s  to  contain  all  the  evidence.  The 
motion  for  a  new  trial  should  have  been  sustained  on 
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the  ground  that  the  verdict  was  not  sustained  by  the 
evidence ;  unless,  as  the  plaintiff  contends,  we  cannot 
consider  the  error  assigned,  that  the  verdict  is  against 
the  evidence.    This  question  we  proceed  to  consider. 

III.  This  case  was  submitted  at  the  October  term, 
and  such  was  the  trial  term.  On  the  fifteenth  day  of 
s.  afpsal  :  September  the  abstract  and  assignment  of 
SraendlU  errors  was  served  on  counsel  for  appellee, 
Sf'^S^'^*  and  filed  in  this  court.  Appellee's  amended 
tinw :  costs,  abstract  was  served  on  the  eleventh,  and 
filed  in  this  court  on  the  thirteenth,  of  October.  On 
October  11,  an  additional  assignment  of  errors  was 
placed  in  the  post-office  at  Emmetsburg,  directed  to  one 
of  the  counsel  for  the  defendant  at  the  same  place.  It 
was  inclosed  in  an  envelope,  and  postage  thereon  paid. 
Ordinarily  we  would  assume  that  it  was  received  the 
next  day,  but  counsel  for  appellee  in  argument  state 
that  it  was  not  in  fact  received  until  the  fourteenth  day 
of  October,  on  which  day  such  assignment  was  filed  in 
this  court,  and  the  cause  submitted  on  the  twenty-fifth 
day  of  said  month,  together  with  a  motion  to  strike  out 
the  additional  assignment  of  errors,  on  the  ground  that 
the  same  is  noi  authorized  by  the  rules  of  this  court,  or 
any  statute ;  and  this  is  the  question  we  are  called  to 
determine.  The  rule  relied  on  is  number  fifty-one,  but 
that  provides  that  the  court  in  its  *'  discretion  may  waive 
the  failure  to  file  an  assignment  of  errors  at  the  time 
therein  provided."  The  rule  does  not  refer  to  additional 
or  amended,  but  to  the  original,  assignment  of  errors. 
The  serious  difficulty  is  that  the  statute  provides  that 
the  assignment  of  errors  must  be  served  ten  days  before 
the  first  day  of  the  trial  terra,  and  if  this  is  not  done  the 
appellee  may  have  the  appeal  dismissed  or  the  judg- 
ment affirmed,  unless  good  cause  be  shown  for  the  fail- 
ure by  affidavit.  Code,  sec.  3183.  Of  course,  this  stat- 
ute cannot  be  abrogated  by  a  rule  of  this  court.  See 
Ind,  District  of  Croker  v.  Ind,  District  of  Anlceny^ 
48  Iowa,  206.  The  right  of  appellant  to  file  an  amended 
assignment  of  errors  was  recognized  in  Brown  v.  Rose^ 
66  Iowa,  734,  and  Kendig  v.  Onerliulser^  68  Iowa,  195 ; 


38 


fiUPREME  COURT  OP  IOWA, 


Stanley  ▼.  Barringer. 


but  in  these  cases  the  amendments  were  filed  ten  days 
before  the  trial  term.  At  least  it  was  so  held  in  the  case 
first  cited.  It  has  also  been  held  that  such  assignment 
filed  with  the  reply  to  appellee's  argument  is  too  late. 
Betls  V.  City  of  Olenwood,  52  Iowa,  124  ;  Russell  v.  John- 
stoTiy  67  Iowa,  279.  But  the  distinction  between  these 
cases  and  the  one  at  bar  is  that  the  amended  assignment  in 
the  former  was  not  served  on  the  appellee.  In  the  latter 
it  was  served  ten  days  before  the  case  was  set  for  hear- 
ing. It  is  evident  that  section  3183  of  the  Code  has 
reference  to  th^  original  assignment  of  errors,  and  not 
to  any  amended  or  additional  assignment  that  may  be 
filed.  Now  the  question  is  whether,  in  the  furtherance 
6f  justice,  this  may  be  done.  This  question  must  be 
answered  in  the  affirmative,  for  the  reason  that  the  stat- 
ute so  provides,  as  we  construe  it.  Code,  sec.  2689. 
This  statute  is  of  a  general  character,  and  applies  to  all 
courts,  and  is  peculiarly  applicable  to  a  court  of  last 
resort,  for  the  reason  that  ordinarily,  if  a  mistake  cannot 
be  corrected  before  the  case  is  submitted,  it  never  can 
be.  It  has  been  the  practice  to  permit  amended  assign- 
ments of  error  to  be  filed  on  motion  for  leave  to  do  so, 
and  we  have  thought  it  best  to  formally  sustain  such 
practice  in  this  case,  so  that  the  profession  may  be  prop- 
erly advised.  Counsel  for  the  appellee  insist,  in  the 
event  the  amended  assignment  of  errors  is  permitted  to 
stand  as  a  part  of  the  record,  that  appellant  should  pay 
all  costs  incurred  up  to  the  time  it  was  filed.  This  posi- 
tion we  think  should  be  sustained,  and  the  costs  will  be 
taxed  accordingly. 

Rkversed. 


DECEMBER  TERM,  1887. 


89 


Harl  V.  The  Pottawattamie  Ck).  Mat.  Fire  Ins.  Ck>. 


Hael,  Adm'r,  V.  The  Pottawattamie  County  Mutual 

PiBE  Insurance  Compant. 


1. 


3. 


5. 


Fire  Insurance :  mutual  company  :  corporate  capacity  :  death 

of   member  :  SUBSEQUENT   LOSS  :  ASSESSMENT   OF  ADMINISTRATOR  '. 

estoppel.  Plaintiff 's  intestate  was  a  member  of  the  defendant 
company,  and  held  its  policy  of  insurance  upon  certain  property. 
After  his  death,  but  within  the  term  covered  by  the  policy,  the 
property  was  destroyed  by  fire.  The  company  afterwards  assessed 
the  administrator  on  account  of  the  policy,  and  received  from  him 
as  such  the  amount  of  the  assessment.  Held  that  the  company 
was  estopped  from  claiming  that  the  policy  died  with  the  decedent ; 
and  that  it  was  immaterial  whether  the  company  was  a  corpora- 
tion or  a  mere  voluntary^association. 


: :  action  on  policy  not  conditioned  upon  ASSESS- 
MENT. Where  neither  the  policy  of  a  mutual  fire  insurance  com- 
pany, nor  the  articles  and  by-laws  therein  referred  to,  contained 
any  limitation  of  liability  to  the  amount  realized  from  an  assess- 
ment, held  that  an  action  for  the  full  amount  of  the  loss,  not 
exceeding  the  insurance,  could  be  maintained  against  the  com- 
pany before  any  assessment  was  made  to  meet  the  loss.  (Bailey 
V.  Mut,  Ben,  Ass'n,  71  Iowa,  689,  distinguished,) 


: :  ACTION  on  policy  :  amendment  :  mandamus  TO 

compel  ASSESSMENT.  In  an  action  against  a  mutual  insurance 
company,  which  had  no  funds  to  pay  losses  except  as  it  obtained 
them  by  special  assessments,  it  was  proper  to  ask,  as  auxiliary  to 
the  main  action,  that  a  writ  of  mandamus  issue  to  compel  the  levy 
of  an  assessment  to  pay  the  loss  ;  and  when  such  relief  was  asked 
in  an  amendment  to  the  petition,  it  was  error  to  strike  it  from  the 
files  on  the  ground  that  it  was  not  a  proper  amendment,  but  the 
introduction  of  a  new  cause  of  action. 

Evidence  :  practice  :  error  without  prejudice.  It  is  not 
prejudicial  error  to  exclude  evidence  which  is  afterwards 
admitted. 

Appeal  :  practice  :  filing  amendment"  to  abstract  :  leave  : 
time.  Where  the  matter  contained  in  an  amendment  to  appel- 
lant's abstract  was  sufficiently  identified  as  a  part  of  the  record, 
leave  of  the  court  to  file  it  was  not  necessary,  nor  did  the  mere 
fact  that  it  was  filed  after  the  cause  had  been  argued  by  appellee 
entitle  the  latter  to  have  it  stricken  from  the  files.  (Compare 
Frost  V,  Parker,  65  Iowa,  178,  and  Palo  Alto  County  v»  Harrison, 
68  Iowa,  81.) 
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Appeal  from    Pottawattamie    Circuit    Court. — Hon. 

J.  P.  Conner,  Judge. 

Filed,  March  8,  1888. 

This  is  an  action  on  a  contract  issued  by  defendant 
to  T.  Harl,  now  deceased,  brought  to  recover  nineteen 
hundred  and  ninety-tive  dollars  as  the  alleged  value  of 
the  property  insured,  and  destroyed  by  fire  after  the 
death  of  T.  Harl. 

Smith  &  Harl^  D.  B.  Bailey  and  W.  I.  Smithy  tot 
appellant. 

Wright^  Baldwin  &  Haldane^  for  appellee. 

'  Robinson,  J. — The  plaintiff  seeks  to  recover  as  the 
administrator  of  the  estate  of  decedent.  The  facts  seem 
to  be  that  the  defendant  was  organized  to  insure  both 
real  and  personal  property  against  loss  or  damage  by 
fire  and  lightning.  In  its  organization  the  rights,  liabil- 
ities and  privileges  provided  by  law  for  mutual  fire 
insurance  companies  were  in  terms  assumed.  The  prop- 
erty in  controversy  was  insured  by  defendant,  the  risk 
thereon  to  commence  on  the  twenty-second  day  of  Jan- 
uary, 1884,  and  continue  five  years.  The  owner  of 
the  property  died  in  January,  1885.  The  property 
insured  was  destroyed  by  fire  in  April,  1885,  at  which 
time  plaintiff  was  administrator  of  the  estate  of  dece- 
dent. Proof  of  loss  was  made  to  defendant  and  received 
by  it  without  objection.  The  loss  was  adjusted  and 
agreed  upon  by  the  proper  officers  of  defendant  the  next 
day  after  the  fire,  and  fixed  at  the  full  amount  named 
in  the  policy  on  the  property  in  controversy.  The  loss 
on  a  house  and  barn  insured  by  the  same  policy  was 
adjusted  at  the  same  time  at  six  hundred  and  twenty- 
five  dollars.  An  assessment  was  made  on  the  members 
of  the  company,  and  the  amount  paid,  but  no  assess- 
ment has  been  made  to  pay  the  loss  in  controversy. 
After  the  commencement  of  this  action,  the  plaintiflE 
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paid  an  assessment  made  upon  him  as  administrator  of 
the  estate  of  decedent  on  account  of  the  contract  of 
insurance  in  suit. 

The  petition  alleges  that  defendant  is  a  corporation 
organized  as  a  mutual  insurance  company.  The  answer 
denies  this,  and  alleges  that  defendant  is  a  "  voluntary 
association  of  persons  binding  themselves  together  to 
reimburse  one  another  in  case  of  loss  by  fire,  in  manner 
and  according  to  the  method  prescribed  by  their  articles 
of  association  and  by-laws."  The  answer  also  states 
that  the  organization  was  effected  in  accordance  with 
the  provisions  of  section  1160  of  the  Code  ;  that  decedent 
became  a  member  of  the  association,  but  that  his  con- 
nection with  it  was  a  personal  one,  which  did  not  pass 
to  his  administrator,  but  was  terminated  by  his  death. 
In  reply,  the  plaintiff  avers  that  defendant  is  estopped 
from  denying  its  corporate  character,  for  the  reason  that 
it  issued  the  policy  of  insurance  as  a  corporation,  and 
has  acted  as  and  in  the  name  of  a  corporation  ;  also, 
that  it  is  estopped  from  denying  its  obligations  under 
the  policy,  for  the  reason  that,  after  the  death  of  dece- 
dent, it  assessed  the  plaintiff  as  administrator  and  as  a 
menAer  and  policy-holder,  and  received  the  amount 
assessed  from  plaintiff  as  administrator.  On  the  trial, 
and  after  plaintiff  had  offered  his  evidence  and  rested, 
the  court  sustained  a  motion  of  defendant  to  instruct 
the  jury  to  return  a  verdict  in  its  favor.  We  are  required 
to  determine  the  correctness  of  this  ruling. 

The  motion  seems  to  have  been  made  upon  the 
theory  that  defendant  was  not  a  corporation,  but  a  mere 
voluntary  association  of  persons ;  that  the  contract  of 
insurance  was  a  personal  one,  which  did  not  survive  the 
decedent ;  that  defendant  is  not  liable  for  any  sum  until 
an  assessment  on  its  members  has  been  made,  and  then 
only  for  the  amount  realized  from  such  assessment ;  that 
there  is  no  pvidence  that  plaintiff  had  any  insurable 
interest  in  the  property  at  the  time  of  its  destruction  ; 
and  hence  that  this  action  cannot  be  maintained. 

I.  In  the  view  we  take  of  this  case,  it  is  immate- 
rial for  the  purposes    of    this    decision    whether  the 
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t.  FiR«  iDsur-  defendant  is  a  corporation  or  a  mere  volun- 
.5Smpa^?SS?J  tary  association  of  persons,  as  it  claims. 
oii7:%eSffSf  In  either  case  it  had  the  power  to  enter  into 
Sq^e^^^iSs?!  the  contract  in  suit,  and  can  sue  and  be 
aSSSStraton  sued  in  the  name  in  which  it  made  the  con- 
eatoppei.        ^^^^^      Having    the    power    to   make    the 

contract  entered  into  with  decedent,  it  had  the  power  to 
ratify  and  confirm  it  in  the  hands  of  plaintiff  as  the 
legal  representative  of  decedent,  and  to  admit  the  plain- 
tiff to  the  duties  and  privileges  of  membership.  This 
it  did  when  it  assessed  him  in  his  representative  char- 
acter as  a  member,  and  received  from  him  in  that  char- 
acter the  amount  of  the  assessment.  We  think,  under 
the  facts  of  this  case  as  disclosed  to  us,  that  defendant 
is  estopped  from  denying  its  liability  for  the  loss  in 
question.  It  is  insisted  by  appellee  that  the  act  of  defend- 
ant in  assessing  the  plaintiff  and  receiving  payment 
from  him  did  not  have  the  effect  to  continue  the  original 
policy  in  force,  but  was  in  effect  a  new  contract  of  insur- 
ance. But  we  do  not  think  this  position  is  sustained  bj'' 
the  record.  We  are  satisfied  from  it  that  no  new  con- 
tract was  contemplated  by  either  party,  and  that  the 
assessment  and  payment  were  on  account  of  the  contract 
with  decedent.  Having  treated  this  as  in  force,  and 
enjoyed  its  benefits,  defendant  ought  not  to  be  permitted 
to  deny  the  liability  which  it  creates. 

II.     It  is  claimed  by  appellee  that  no  action  can  be 
maintained  for    the    loss   in    question    until    after  an 

J  . .      assessment  has  been  made  upon  the  members 

policy  not  ^f  defendant  to  pay  it,  and  that  its  liability 
S^n^'wseM-  would  then  be  measured  by  the  amount 
ment.  realized  from  such  assessment,  not  exceeding 

the  loss.  In  support  of  this  position  it  relies  upon  the 
case  of  Ballet/  v.  Mutual  Benefit  Ass^n^  71  Iowa,  689. 
But  in  that  case  the  contract  of  insurance  called  for  the 
net  proceeds  of  an  assessment,  not  to  exceed  three 
thousand  dollars.  The  articles  of  incorporation 
expressly  limi  ted  the  amount  of  liability  to  the  net  amount 
.collected  on  the  advance  assessment  made  previous  to 
the  death  of  the  member.    In  this  case  there  is  no  such 
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restriction  in  the  contract  of  insurance,  nor  in  the 
articles  and  by-laws  to  which  the  contract  of  insurance 
refers.  It  provides  for  the  insurance  of  the  property 
included  therein  in  specific  amounts.  A  clause  is 
inserted  providing  that  there  shall  be  no  liability  except 
on  terms  prescribed  in  the  articles  of  association,  and 
by-laws.  The  articles  and  by-laws  referred  to  contain 
no  limitation  of  liability  to  the  amount  realized  from 
an  assessment.  On  the  contrary,  they  require  payment 
of  the  amount  due  for  a  loss  sustained  to  be  made  as 
soon  as  practicable,  and  in  all  cases  within  sixty  days 
from  the  receipt  of  proof  of  loss.  We,  therefore,  con- 
clude that  it  is  not  necessary  that  an  assessment  be  made 
and  collected  before  this  action  can  be  maintained,  and 
that  the  amount  of  recovery  is  not  limited  excepting  by 
the  amount  of  insurance  and  the  loss  sustained. 

III.     The  plaintiff  filed  an  amendment  to  his  peti- 
tion, in  which  he  alleged,  in  substance,  that  the  loss  in 
8. — : — :      controversy    was    adjusted  ^ by  the  proper 
S^oiJoy:        officers  of    defendant  at  the  sum  of    nine- 
mandamus  '    teen  hundred  and  twenty  dollars  on  the  first 

to  compel  «      A        -1     ^/^^*-        1      M  1 

assessment,  day  of  April,  1885 ;  that  more  than  sixty 
days  had  elapsed  after  such  adjustment  before  the  com- 
mencement of  this  action  ;  and  that  defendant  had  neg- 
lected and  refused  to  make  any  assessment  to  pay  the 
loss,  and  asking  for  an  order  of  mandamus  to  comi)el 
the  levy  of  such  an  assessment.  The  court  sustained  a 
motion  to  strike  this  amendment  from  the  files,  "because 
the  same  is  not  in  fact  an  amendment  thereto,  but  the 
substitution  of  a  new  and  independent  cause  of  action, 
inconsistent  with  the  averments  of  the  plaintiff's  origi- 
nal petition,  which  cannot  be  joined  therewith,  and 
requiring  the  addition  of  other  parties  defendant."  We 
think  the  amendment  was  a  proper  one,  and  that  it  was 
error  to  strike  it  from  the  files.  The  relief  asked  by 
the  amendment  was  auxiliary  to  that  demanded  in  the 
original  petition.  The  articles  of  association  of  defend- 
ant require  that  an  assessment  be  made  when  necessary 
to  pay  losses  adjusted.  It  is  not  claimed  that  defendant 
has  funds  in   hands    with    which   to  pay   this  loss ; 
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hence  an  assessment  is  necessary,  and  it  is  the  duty  of 
defendant  to  have  it  made.  We  think  the  relief  sought 
by  the  amendment  is  authorized  by  sections  3376  and 
3381  of  the  Code. 

IV.  Appellant   complains    of    the    sustaining   of 
objections  to  questions  asked  the  witness  Clark.     If  it 

4.  EviDBKOB :      ^  ^"^®  ^^^*  *^^  ruling  complained  of  was 
c™or  wuhout  erroneous,   no  prejudice    resulted,   for  the 
prejudice.      peasou  that  the  witness  was  afterwards  per- 
mitted to  testify  as  to  the  matters  to  which  the  questions 
referred  to  were  directed. 

V .  The  appellee  seeks  by  motion  to  have  stricken 
from  the  record  an  amendment  to  the  abstract  filed  by 

5.  appbal:  appellant,  on  the  grounds  that  such  amend- 
PnTaTlJSik-*""  ™®nt  does  not  purport  to  state  that  the 
SbVtrait:  matter  therein  alleged  appears  of  record, 
leave: time.    |j^^  jg  ^  statement  of  fact  not  based  upon 

any  evidence  contained  in  the  record,  and  on  the  further 
ground  that  the  amendment  was  filed  after  the  cause  had 
been  fully  argued  by  appellee,  without  leave  of  the 
court.  We  think  the  motion  should  be  overruled. 
( 1 )  The  material  part  of  the  amendment  is  in  the  nature 
of  an  additional  statement  as  to  the  contents  of  two 
papers  introduced  in  evidence  on  the  trial  of  the  cause  and 
referred  to  in  the  abstract.  That  the  papers  are  a  part 
of  the  record,  and  as  such  properly  referred  to  in  the 
abstract,  is  not  questioned.  We,  therefore,  conclude 
that  the  matter  contained  in  the  amendment  is 
sufficiently  identified  as  a  part  of  the  record.  ( 2 )  Leave 
to  file  the  amendment  was  not  necessary,  nor  does  the 
fact  that  it  was  filed  after  the  cause  had  been  argued  by 
appellee  entitle  the  latter  to  the  relief  it  demands. 
Frost  V,  Parker,  66  Iowa,  178  ;  Palo  Alto  County  v.  liar- 
risoTiy  68  Iowa,  84. 

For  the  errors  indicated  this  case  is 

Reversed. 


\ 
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MOPwRIS  V.    BURLET. 

1.  Boplevin :  pleading  :  special  interest  :  money  jitdgment. 
Action  to  recover  certain  property,  or  a  judgment  for  its  'Talue. 
Plaintiff  alleged  that  he,  as  agent  of  another,  had  a  special  prop- 
erty in  certain  described  books  of  the  aggregate  value  of  two 
hundred  and  fifty-nine  dollars.  Held  that  this  was  a  sufficient 
statement  of  the  value  of  his  special  property  to  entitle  him  to  a 
money  judgment  in  case  the  books  could  not  be  found,  because  his 
interest  was  equal  to  the  value  of  the  books. 

2,  Verdict :  evidence  to  sustain  on  appeal.  A  verdict  which 
finds  some  support  in  the  evidence  will  not  be  set  aside  on  appeal 
on  the  ground  that  it  is  not  sustained  by  sufficient  evidence. 

8.  Beplevin :  special  pbopertt  :  form  of  terdict.  The  court 
Instructed  the  jury,  if  they  found  for  plaintiff,  to  state  in  the 
verdict  that  he  was  entitled  to  the  possession  of  the  goods  as  agent, 
and  the  value  of  his  interest  therein.  The  verdict  was  for  plaintiff, 
witliout  saying  '*  as  agent.'*  Held  that  there  was  no  prejudicial 
error  in  rendering  judgment  upon  the  verdict  in  favor  of  plaintiff 
.  for  the  value  of  his  interest  as  found. 

Appeal  from  Benton   District    Court. — Hon.    L.    G» 

KiNNE,  Judge. 

Piled,  March  8,  1888. 

AcTTdN  to  recover  specific  personal  property.  The 
petition  states  ''that  plaintiff  has  a  special  property  in 
certain  books  (described  in  the  petition)  of  the  aggre- 
gate value  of  two  hundred  and  fifty-nine  dollars ;  that 
he  is  entitled  to  the  immediate  possession  of  the  same ; 
that  he  was  in  the  possession  thereof,  as  agent  of  P.  P. 
Collier;  that  defendant  wrongfully  detains  possession 
of  the  same  ;  *  *  ^^  that  the  alleged  cause  of  deten- 
tion *  *  *  is  that  the  defendant  claims  to  have  a 
hotel-keeper's  lien  on  them  for  the  board  of  H.  R^ 
Richardson,  and  one  Stearns."  Wherefore  judgment 
was  asked  that  said  property  be  delivered  to  the  plain- 
tiff, or  for  the  value  thereof  if  the  same  could  not  be. 
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found.  The  answer  denies  some  of  the  allegations  of 
the  petition,  but  admits  that  defendant  took  possession 
of  the  goods  on  the  ground  stated  in  the  petition.  Trial 
by  jury  ;  verdict  and  judgment  for  the  plaintiflf  for  the 
value  of  the  goods.     The  defendant  appeals. 

Chas.  A.  Clarlc  and  J.  J.  Mosnat^  for  appellant. 

Scrimgeour  &  Sweety  for  appellee. 

Seevers,  C.  J. — I.  Counsel  for  the  appellant 
insist  that  the  petition  simply  states  that  the  plaintiff 
1.  rbplkvih  :      has  a  special  property  in  the  goods,  and 

pleading :  gpe-    _  J  ..  jV  i  -  v      •    i.x  j 

ciai  intt-reat :  does  uot  allege  the  value  of  such  right,  and, 
'  ment.  therefore,  he  is  not  entitled  to  a  judgment  for 

the  value  of  the  property,  although  he  has  been  deprived 
of  the  possession  thereof.  We  do  not  think  this  is  a 
fair  construction  of  the  petition.  It  is  therein  stated, 
in  substance,  that  the  plaintiff  was  in  possession  of  the 
goods  as  agent  of  one  Collier,  and  that  the  value  of  such 
goods  is  two  hundred  and  fifty-nine  dollars,  and  tl^^t 
the  defendant  has  deprived  the  plaintiff  of  the  posses- 
sion of  the  goods.  If  the  plaintiff  had  a  special  property 
in  the  goods  of  the  value  stated,  it  seems  to  us  his 
interest  or  right  is  as  great  as  such  value,  and  if  posses- 
sion of  the  goods  is  taken  by  another,  he  is  entitled  to 
have  them  returned  to  his  possession.  This  must  be  so, 
and  it  logically  follows  that,  if  he  cannot  obtain  the 
goods,  he  is  clearly  entitled  to  a  judgment  for  the  value 
thereof.  There  was  evidence  tending  to  sustain  the  alle- 
gations of  the  petition. 

II.  It  is  contended  that,  under  the  statute,  an 
innkeeper  has  a  lien  upon  all  property  under  the  control 
«.  Verdict:  evi-  of  his  gucsts,  and  the court  soiustructed  the 

dence  to  sus-    .  'v*       ^i  j«   ^    j.t_        •  <■ 

tain  on  appeal  jury.  By  the  verdict  the  jury  must  have 
found  that  neither  Richardson  nor  Stearns  had  such 
possession  or  control,  and  we  cannot  interfere  with  such 
finding,  for  the  reason  that  there  is  evidence  on  which 
the  verdict  can  be  properly  and  fairly  based.  Nor  can 
we,  under  the  evidence,  say  the  verdict  is  excessive. 

III.  The  court,  in  substance,  instructed  the  jury, 
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if  the  finding  was  for  the  plaintifr,  to  state  in  the  verdict 
&  rkplktw :       *^^^  ^^  w^s  "  entitled  to  the  possession  of  the 
Sty*?fo^of  goods  as  agent,"  and  the  value  of  his  inter- 
'erdiot.  ^g^  therein.     The  verdict  is  in  favor  of  the 

plaintiff  without  saying  ''as  agent,"  and  the  judgment 
follows  the  verdict.  The  petition  and  the  entire  record 
show  that  the  plaintiff  was  not  the  absolute  owner  of 
the  goods;  but,  as  defendant  wrongfully  deprived  him 
of  the  possession  thereof,  we  are  unable  to  see  why  the 
defendant  can  insist  that  he  is  in  any  respect  prejudiced 
if  the  goods  are  retuined  to  the  plaintiff  as  principal  or 
agent,  and  this,  it  seems  to  us,  is  true  as  to  the  money 
judgment.  It  is  said  the  owner  of  the  goods  may  bring 
an  action  against  defendant  for  the  value  thereof.  Con- 
ceding this,  we  are  unable  to  see  that  the  defendant 
would,  in  such  case,  have  been  protected  if  the  jury  had 
found  the  plaintiff  was  entitled  to  the  possession  as 
agent,  and  the  judgment  had  followed  the  verdict.  We 
do  i\ot  think  there  is  any  prejudicial  error  in  the  record, 
and,  therefore,  the  judgment  of  the  district  court  is 

Affirmed. 


Clyde  v.  Peavy. 

1.  Husband  and  Wife :  action  for  divorce  :  husband's  lia- 
bility FOR  wife's  attorney  FEES.  It  is  the  settled  doctrine  in 
this  state  that  in  actions  for  divorce  the  husband  is  liable  to  the  wife's 
attorney  for  his  reasonable  fees  earned  in  conducting  the  litigation 
in  her  behalf  (Porter  v.  Briggs,  88  Iowa,  168  ;  Preston  v.  Johnson, 
65  Iowa.  285)  ;  and  the  rule  applies  not  only  to  the  wife's  chief 
counsel,  but  also  to  assistant  counsel  properly  employed  by  him 
under  her  directions. 

2.    : :  interlocutory  allowances  for  wife's  attorney 

FEES:  husband's  FURTHER  LIABILITY.  Orders  made  pending  an 
action  for  divorce,  making  allowances  to  the  wife  for  attorney 
fees,  are  not  final  adjudications  of  the  amount  to  which  her 
attorneys  are  entitled  for  their  services,  and  the  fact  that  the  hus. 
band  has  paid  aU  such  allowances  is  not  a  good  defense  to  an  action 
by  one  of  her  attorneys  against  him  for  the  reasonable  value  of 
services  not  covered  by  such  allowances. 

Appeal  from  Mitchell  District  Court— Koi^.  Gt.  W. 

BuKDiCK,  Judge. 
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Filed,  March  8, 1888. 

Tjie  plain tiflf,  who  is  an  attorney-at-law,  seeks  by 
this  action  to  recover  for  legal  services  rendered  in  an 
action  for  divorce  brought  by  the  defendant  against  his 
wife,  and  in  which  action  the  legal  services  in  question 
were  rendered  in  behalf  of  the  wife.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  the  plaintiff- 
The  defendant  appeals. 

J".  M.  Moody  and  J/.  M,  Browne^  for  appellant. 

W.  L.  Eaton  and  /.  F.  Clyde^  for  appellee. 

KoTHROCK,  J. — I.  The  action  for  divorce  in  which 
the  legal  services  in  question  were  rendered  was  com- 
1.  iiL'HBAND  and  menced  at  the  October  term,  1886,  of  the 
fj>r  divorce  ?  dlstrict  court  of  Mitchell  county.  The  peti- 
liSwmSffor  tion  for  divorce  charged  the  wife  of  the 
ney**fee* .  ^^  defendant  with  the  crime  of  adultery,  and 
with  such  cruel  and  inhuman  treatment  as  to  endanger 
his  life.  The  defendant's  wife  filed  a  cross-petition,  in 
which  she  claimed  a  divorce  upon  the  ground  of  cruel 
and  inhuman  treatment.  The  cause  was  continued,  and 
the  venue  thereof  was  changed  to  the  circuit  court, 
where  a  full  trial  was  had,  and  on  the  fourth  day  of  Sep- 
tember, 1886,  a  final  decree  was  rendered,  by  which  both 
the  petition  for  divorce  and  the  cross-bill  were  dismissed 
as  not  being  sustained  by  the  proof.  The  evidence 
shows  that,  when  the  action  for  a  divorce  was  com- 
menced, the  defendant  therein  employed  W.  L.  Eaton 
as  counsel,  and  that  in  connection  with  such  employ- 
ment she  authorized  said  Eaton  to  employ  assistant 
counsel,  if  in  the  progress  of  the  case  he  should  be  of 
the  opinion  that  assistance  was  necessary.  In  pursu- 
ance of  this  authority,  Eaton  associated  the  plaintiff 
herein  with  him,  and  they  together  conducted  the  litiga- 
tion in  behalf  of  the  wife.  The  principle  has  been 
established  in  this  state  that  in  actions  for  divorce  the 
husband  is  liable  to  the  wife's  attorney  for  reasonable 
fees  earned  in  conducting  the  litigation  in  behalf  of  the 
wife.    This  cannot  be  regarded  as   an  open  question. 
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Porter  v.  Briggs^  38  Iowa,  166;  Preston  v,  Johnson^ 
65  Iowa,  285.  The  defendant  concedes  this  general 
proposition ;  bnt  in  his  answer  denies  that  the  plaintiff 
was  in  the  employ  of  the  defendant's  wife,  and  that  if 
he  performed  any  legal  services  they  were  wholly  nnnec- 
essary ;  that  his  assistance  was  not  required,  and  that, 
therefore,  the  defendant  is  not  liable  therefor.  This  was 
a  good  defense  to  the  action.  But  the  evidence  upon 
the  trial  shows  without  conflict  that  the  services  ren- 
dered by  the  plaintiff  were  necessary,  and  the  objection 
made  that  the  plaintiff  was  not  employed  by  a  contract 
made  by  the  wife  in  her  own  person  appears  to  us  to  be 
without  merit.  It  was  clearly  within  her  power  to 
employ  her  leading  counsel,  and  authorize  him  to  deter- 
mine whether  assistance  was  necessary  ;  and,  if  he  should 
be  of  opinion  that  it  was,  to  select  some  one  to  act  as 
co-counsel  with  him.  And  the  proof  shows  that  she 
consulted  and  advised  with  the  plaintiff  and  Eaton  dur- 
ing the  litigation,  and  there  is  no  evidence  that  Eaton 
acted  ii^  bad  faith  in  employing  assistance. 

II.     But  the  defendant  set  up  other  defenses  in  his 
answer,  which  present  the  main  questions  in  the  case, 

2. . .     and  which  we  will  now  proceed  to  consider. 

SiowSSc^^  It  appears  from  the  answer,  and  certain 
tSrnry^iteesI*"  iuterlocutory  orders  exhibited  with  it,  that 
furtheMUba-  ^t  the  term  at  which  the  action  for  divorce 
**^-  w^as  commenced,  the  defendant's  wife,  by 

W.  L.  Eaton,  her  attorney,  made  an  application  to  the 
court  for  a  sufficient  sum  of  money  to  enable  her  to 
defend  said  action,  employ  counsel,  procure  the  attend- 
ance of  witnesses,  etc.  This  motion  was  sustained,  and 
the  following  order  was  made  :  '*  Defendant  is  allowed 
fifty  dollars  for  her  support  pending  the  suit,  and  the 
further  sum  of  one  hundred  dollars  attorney's  fees,  and 
to  prepare  and  present  her  defense."  The  amounts 
named  in  the  order  were  paid  by  the  defendant.  At  the 
January  term,  1886,  of  the  court,  another  application 
was  made  for  her  support  until  the  final  decision  of  the 
case.  Upon  this  application  an  order  was  made,  which 
Vol.  74—4 
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is  as  follows,:  "  It  is  ordered  that  the  plaintiff  pay  the 
entire  expense  of  taking,  transcribing  and  producing 
the  evidence  in  this  case.  Not,  however,  the  expense 
of  defendant's  attorneys,  unless  farther  ordered,  except 
as  heretofore  ordered."  The  defendant  claims  in  his 
answer  that  this  application,  and  a  subsequent  one 
which  was  made,,  ^was  for  attorney's  fees  as  well  as  for 
alimony  proper.  But  the  record,  which  is  exhibited 
with  the  answer,  shows  that  no  application  was  made 
for  attorney's  fees  after  the  one  in  which  the  one  hun- 
dred dollars  was  allowed.  It  is  claimed  in  the  answer 
that  these  allowances  or  orders  made  by  the  court  are  a 
full  and  final  adjudication  of  the  question  of  attorney's 
fees,  and  that  the  plaintiff  is  thereby  estopped  from 
further  litigation  upon  that  subject.  The  court  below 
was  of  a  different  opinion,  and  a  demurrer  to  the 
answer  was  sustained,  and  we  are  asked  to  reverse  the 
judgment  because  it  is  claimed  that  the  court  erred  in 
holding  that  the  answer  did  not  show  that  the  claim 
was  adjudicated.  Orders  made  for  temporary  alimony 
for  the  support  of  the  wife  and  for  attorney's  fees,  or 
suit  money,  as  it  is  sometimes  called,  are  not  like  ordi- 
nary money  judgments.  They  cannot,  in  the  very 
nature  of  things,  be  regarded  as  final  adjudications  as 
to  the  rights  of  the  parties.  These  orders  are  usually 
made  to  continue  from  term  to  term,  for  the  reason  that 
it  is  impossible  to  determine  at  the  beginning  what  the 
necessities  of  the  litigation  may  require.  It  may  con- 
tinue for  years,  and  the  court  cannot  determine  in 
advance  that  any  named  sum  of  money  ought  to  be 
a  full  allowance  for  all  purposes.  This  being  the  nature 
of  the  proceeding,  no  mere  temporary  order  can  be  said 
to  be  a  final  adjudication.  Additional  allowances  may 
be  made  from  time  to  time.  We  are  clearly  of  the 
opinion  that  the  court  correctly  sustained  the  demurrer 
to  the  answer.  We  discover  no  other  alleged  eiTor 
which  we  think  it  necessary  to  discuss,  and  we  are 
united  in  the  opinion  that  the  judgment  ought  to  be 

Affirmed.    ' 
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RoosE  &  Wainwrtght  V.  The  Billingslt  &  Nanson    jj^  t^J 

Commission  Company. 


1.  Mechanic's  Idexx :  description  of  propebty.  Where  in  the 
statement  filed  with  the  clerk  of  the  court  as  the  foundation  for  a 
mechanic's  lien  the  description  of  the  property  to  be  charged 
was  as  follows :  "  Thirty  lengths  of  corn-cribbing  at  Mills 
Station,  Pottawattamie  county,  Iowa."  held  that  it  was  too 
indefinite  for  the  purpose.     (See  Laws  of  1876,  chap.  100,  sec.  0.) 

2.  :  LUMBER  FOR  NUMEROUS  BUILDINGS  :  APPLICATION  OF  MATE- 
RIAL :  SUBSEQUENT  PURCHASER.  Where  lumber  was  furnished  for 
the  erection  of  numerous  corn-cribs  at  several  different  places,  and 
the  cribs  were  afterwards  sold  to  another  party,  held  that,  if  any 
of  them  were  complete  when  purchased,  and  it  was  not  shown 
that  any  of  the  lumber  furnished  within  ninety  days  of  the  pur- 
chase went  into  such  completed  cribs,  then  the  purchaser  took 
them  free  from  any  lien  for  the  lumber,— no  statement  for  a  lien 
having  been  filed  until  after  the  purchase. 

Appeal   from   Mills   District    Court — Hon.    A.    B. 

Thornell,  Judge. 

Piled,  March  8,  1888. 


Action  for  the  enforcement  of  a  mechanic's  lien. 
The  defendants,  McGregor  Bros.,  were  primarily  liable 
for  the  price  of  the  materials,  and  the  district  court 
entered  judgment  against  them  for  the  amount  due  on 
the  account.  The  other  defendant  is  a  subsequent  pur- 
cliaser  of  the  property  sought  to  be  charged  with  the 
lien.  The  district  court  refused  to  enforce  the  lien,  and 
plaintiffs  appeal. 

W.  8.  Lewis^  for  appellants. 

C.  8.  KeenaUj  for  appellees. 
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Reed,  J. — The  following  is  the  description  of  the 
property  contained  in  the  statement  filed  with  the  clerk 
for  the  purpose  of  preserving  the  lien:  "Thirty 
lengths  of  corn -cribbing  at  Mills  Station,  Pottawattamie 
county,  Iowa ;  five  lengths  of  corn-cribbing  at  Mineola, 
Iowa ;  fourteen  lengths  of  corn-cribbing  at  Silver  City, 
Iowa ;  elevator  office  and  fifteen  lengths  of  corn-cribbing 
at  Malvern,  Iowa;  office  and  twenty-seven  lengths  of 
cribbing  at  Lawrence,  except  the  part  owned  by  J.  B. 
Mears  ;  ten  lengths  of  cribbing  at  Solomon,  Iowa.  All 
at  said  stations  along  the  Wabash  railway."  Plaintiflfs 
proved  that  they  furnished  the  materials  nnder  a  con- 
tract with  McGregor  Bros.,  but  did  not  prove  that  the 
latter  had  any  interest  in  or  right  to  the  real  estate 
upon  which  the  buildings  were  erected.  Nor  did  they 
prove  upon  what  particular  real  estate  the  buildings 
were  situated.  The  defendant,  the  Billingsley  &  Nan- 
son  Company,  purchased  the  property  within  twenty 
days  Jifter  the  last  item  of  materials  was  furnished,  and 
a  number  of  other  items  were  also  purchased  within  that 
time.  But  there  was  no  proof  as  to  which  of  the 
buildings  those  items  went  into,  and  the  greater  part  of 
the  materials  was  delivered  more  than  ninety  days 
before  the  purchase,  and  the  statement  for  the  liens  was 
not  filed  until  after  the  purchase.  We  are  of  the 
opinion  that  plaintiffs  have  failed  to  tnake  a  case  enti- 
tling them  to  a  foreclosure  of  the  lien. 

I.  The  description  of  the  property  in  the  state- 
ment is  not  sufficient.  The  statute  (Miller's  Code,  sec. 
2133 ;  Laws  of  1876,  ch.  100,  sec.  6 )  provides  that  the 
statement  must  contain  a  correct  description  of  the 
property  to  be  charged.  The  description  ' '  thirty  lengths 
of  corn-cribbing  at  Mills  Station"  is  too  indefinite. 
Such  a  description  in  the  judgment  and  execution 
would  not  enable  the  officer,  whose  duty  it  would  be  to 
execute  the  writ,  to  identify  the  property  intended. 
Any  thirty  lengths  of  cribbing  at  that  station  would 
answer  the  description. 

II.  If  any  of  the  buildings  were  complete,  and  none 
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of  the  materials  furnished  within  ninety  days  of  defend- 
ants^ purchase  went  into  them,  they  took  them  dis- 
charged of  the  lien,  even  if  the  statement  had  been 
sufficient.  Miller's  Code,  sec.  2135 ;  Laws  1876,  ch.  100, 
sec.  9,  subdiv.  3.  There  is  no  presumption  as  to  which 
building  those  materials  went  into.  Neither  can  it  be 
presumed  that  some  portions  of  them  went  into  each  of 
them.  The  burden  of  proof  on  those  questions  was  on 
plaintiffs.  They  were  not  entitled,  as  against  the  pur- 
chaser of  the  property,  to  judgment  foreclosing  the  lien 
upon  any  of  the  buildings,  without  proof  that  said 
materials  went  into  them.  But  they  made  no  proof  of 
that  fact.    The  judgment  of  the  district  court  will  be 

Affirmed. 


The  State  v.  Co  wait. 

1.  Instmetions:  based  on  incobrect  assumption.  An  instruction 
which  incorrectly  stated  that  aU  the  evidence  against  defendant 
was  circumstantial,  and  another  instruction  based  on  such  incor- 
rect statement,  were  properly  refused. 

2.  Embezzlement ;  evidence  warranting  coNvicriON.  The  defend, 
ant,  who  had  been  county  treasurer,  was  indicted  for  embezzling 
the  funds  of  the  county.  The  deficiency,  and  efforts  to  conceal  the 
same  by  fraudulent  vouchers  and  entries  were  proved  or  admitted, 
but  defendant  sought  to  shift  the  responsibility  from  himself  to 
another,  but  the  jury  found  against  him  on  that  issue.  Held  that 
there  was  no  such  want  of  evidence  to  sustain^the  verdict  as  to 
justify  this  court  in  setting  it  aside. 

B.  "Verdict :  effect  of  statements  made  by  bailiff  in  jury-room  : 
FRAcncB :  affidavit  of  joror.  Defendant  sought  to  have  the 
verdict  against  him  set  aside  on  the  ground  that  one  of  the  jurors 
was  induced  to  consent  to  it,  against  his  judgment,  by  statements 
made  by  the  bailiff  in  the  jury-room.  Held  (1)  that  the  affidavit 
of  the  juror  was  not  competent  to  show  that  his  verdict  was  influ- 
enced by  the  alleged  statement  (Wright  v.  III.  <Sb  Miss.  Tel,  Co., 
20  Iowa,  195,  210)  ;  and  (2)  that,  since  the  alleged  statements,  if 
made,  were  not  such  as,  under  the  facts  of  the  case,  might  reason- 
ably be  supposed  to  have  influenced  one  or  more  of  the  jurors  in 
making  up  the  verdict,  the  court  did  not  err  in  refusing  to  set  the 
verdict  aside  on  account  thereof. 
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Appeal  from  Frariklin  District  Court. — Hon.  H.  C. 

Hekdebson,  Judge. 

Piled,  March  8,  1888. 

The  defendant  was  indicted  by  the  grand  jury  of 
Hardin  county  for  the  crime  of  embezzlement.  He 
pleaded  not  guilty  to  the  charge,  and  procured  a  change 
of  place  of  trial  to  Franklin  county.  There  he  was 
tried,  convicted  and  adjudged  to  pay  a  fine  of  $6,154.38, 
and  to  be  imprisoned  in  the  penitentiary  at  Anamosa 
for  the  term  of  four  years.  From  this  judgment  defend- 
ant appeals. 

George  W.  Ward  and  If'red.  Oilman,  for  appellant.' 

A.  J.  Baker,  Attorney  General,  for  the  State. 

Robinson,  J. — I.  Appellant  complains  of  the 
refusal  of  the  court  to  give  instructions  asked  by  him, 
1.  iK^TuucTioNs:  ill  language  as  follows:  "(1)  There  is 
hTco^ct"  ^^  positive  evidence  of  the  guilt  of  the 
assumption,  defendant  in  this  case.  The  evidence  relied 
upon  by  the  state  to  procure  a  conviction  is  circumstan- 
tial. (2)  In  order  to  justify  a  conviction  on  circum- 
stantial evidence,  the  proved  circumstances  in  evidence 
must  not  only  be  inconsistent  with  the  defendant's  inno- 
cence, but  they  must  be  absolutely  inconsistent  with 
anj  other  hypothesis  than  that  of  his  guilt ;  and  if  the 
circumstances  in  evidence  can  be  reasonably  explained  in 
any  manner  consistent  with  the  defendant's  innocence, 
it  is  the  duty  of  the  jury  to  so  construe  them,  and 
return  a  verdict  of  not  guilty.  Neither  preponderance 
of  evidence  nor  any  weight  of  preponderant  evidence  is 
sufficient  in  a  criminal  case,  unless  it  generates  a  full 
belief  of  the  guilt  of  the  party  charged  to  the  exclusion 
of  all  reasonable  doubt."  We  do  not  understand  that 
the  evidence  on  the  part  of  the  state  was  wholly,  or  even 
in  large  part,  circumstantial.  Much  of  it  was  positive  and 
direct  in  support  of  the  material  issues  presented  by  the 
indictment.  Hence,  the  first  instruction  asked  was  not 
true  in  fact,  and   was  properly  refused.      The  second 
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instruction  asked  was  based  in  part  upon  the  erroneous 
assertions  of  the  first.  The  facts  of  the  case  did  not 
warrant  the  giving  of  the  second  instruction,  even  if 
conceded  to  be  correct  in  the  abstract.  "The  proved 
circumstances  in  evidence "  should  not  have  been  con- 
sidered alone  by  the  jury,  but  rather  with  all  facts, 
both  admitted  and  proven,  which  bore  directly  upon  the 
question  of  the  defendant's  innocence  or  guilt.  The 
jury  were  properly  charged  by  the  court  as  to  the  neces- 
sity of  establishing  the  guilt  of  defendant  beyond  a 
reasonable  doubt  before  he  could  be  found  guilty,  and 
as  to  what  would  constitute  such  a  doubt.  We  do  not 
discover  any  just  ground  to  complain  of  the  refusal  of 
the  court  to  give  the  instructions  asked. 

11.     It  is  said  on  the  part  of  appellant  that  the  evi- 
dence does  not  justify  the  verdict ;  that  there  is  no  direct 

evidence  of  the  conversion  of  public  funds, 
and  no   evidence  that  defendant   did  not 


2.  Embezzlb- 
xknt:  evi- 
dence war- 


ranting con-  /»»    .  T  T     - 

▼iction.  properly  account,  on  sufficient  demand,  for 

all  moneys  he  had  received  in  his  official  capacity.  It^ 
was  clearly  shown  and  not  denied  that  defendant  was 
treasurer  of  Hardin  county  during  the  time  in  contro- 
versy ;  that,  as  such  treasurer,  he  had  collected  a  large 
sum  of  money  which  he  did  not  pay  over  at  the  end  of 
his  official  term  to  his  successor  in  office,  and  which  had 
not  been  rightfully  paid  out  previous  to  the  termination 
of  his  office  ;  that  a  settlement  of  his  accounts  was  made 
at  the  close  of  his  term  of  office,  which  resulted  in  the 
discovery  of  a  large  deficiency ;  that  attempts  had  been 
made  to  conceal  the  dericiency  by  means  of  fraudulent 
vouchers  and  false  representations  in  the  books  of  his 
office ;  and  there  was  evidence  which  tended  to  show  that 
defendant  was  responsible  for  these  illegal  vouchers  and 
entries,  with  fraudulent  intent.  Other  facts  which 
tended  to  prove  the  issues  on  the  part  of  the  state,  but 
which  we  need  not  specify,  were  proven.  The  defend- 
ant, who  testified  in  his  own  behalf,  did  not  deny  the 
deficiency,  nor  the  fraudulent  vouchers  and  entries 
referred  to,  but  attempted  to  shift  all  criminal  responsi- 
bility for  them  from   himself  to   another.     The  jury 
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decided  against  defendant  on  that  issue,  found  him 
guilty  as  charged,  and  fixed  the  amount  of  the  sum 
embezzled  at  $6,154.38.  We  think  their  verdict  was 
authorized  by  the  evidence. 

III.  After  verdict,  and  before  judgment,  the  defend- 
ant filed  a  motion  for  a  new  trial.  One  of  the  grounds 
3.  Verdict  :       of  the  motiou  is  alleged  misconduct  in  the 

effect  of  state-    .  txri.  ^i_  n-  « 

menia  made    lury-room.      Wnen   the    verdict   was    first 

by  bailiff  *i^,:i.,  ,. 

jnry-Toom:  retumed  into  court,  the  jury  were  polled  at 
davit  of  juror,  the  request  of  defendant.  When  juror 
Allinson  was  reached,  he  answered,  in  response  to  the 
question,  '4s  this  your  verdict?"  "Well,  I  agreed  to 
it,  but  I  do  not  believe  the  defendant  guilty."  There- 
upon, the  court  refused  to  receive  the  verdict,  and  the 
jury  retired  to  their  room  in  charge  of  a  bailiff.  After- 
wards, and  on  the  same  day,  the  jury  returned  into 
court  the  same  verdict.  The  ground  of  the  motion 
referred  to  is  supported  by  affidavits,  and  resisted  by 
counter-affidavits.  Juror  Allinson  swears  that  he  did 
in  the  jury-room,  and  does  now,  believe  the  defendant 
to  be  innocent ;  that  he  voted  for  acquittal  in  the  jury- 
room  ;  also,  "that  I  was  influenced  in  arriving  at  the  ver- 
dict of  guilty  herein  ;  that  the  bailiff,  C.  L.  Jernegan,  at 
the  door  of  the  jury-room,  and  on  this  afternoon,  a 
short  time  before  the  verdict  was  retumed  into  court, 
informed  me  that  the  judge  of  this  court  said,  after  we 
as  a  jury  had  once  returned  into  court,  and  been 
retumed  to  the  jury-room,  *  that  it  was  a  shame  (or 
words  to  that  effect;  that  one  man  should  hang  out 
against  the  eleven.'  He  also  said  that  he  (Jernegan) 
heard  in  the  court-room  that  they  were  going  to  bring 
in  all  the  papers  and  evidence  to  the  jury-room  again, 
and  that  these  statements  influenced  me  to  some  extent, 
and  considerably,  in  agreeing  to  the  verdict,  as  I  thought 
the  judge  ought  to  know  better  than  I."  Juror 
Westaby  swears  that  he  has  read  the  affidavit  of  Allin- 
son, and  "that  the  substance  of  the  statements  therein 
made  as  to  Jernegan' s  statement  about  the  sayings  of 
the  court  were  and  are  correct."  Juror  Van  Dusen 
swears  that  he  has  read  the  affidavit  of  Allinson,  and 
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that,  "while  I  Cannot  give  the  exact  words  of  the  said 
Jernegan,  I  know  that  the  substance  of  what  the  said 
affidavit  sets  forth  is  true."  Juror  Porter  swears  that 
Jernegan  stated  to  him,  after  they  had  been  returned  to 
the  jury-room,  ''that  the  jildge  of  this  court  said  that 
he  never  heard  of,  or  never  saw,  such  a  case  of  that 
kind  before ;  "  that  this  was  while  they  were  talking 
about  Allinson's  not  agreeing  with  the  balance  of  the 
jury.  In  opposition  to  these  affidavits,  Jernegan  swears 
that  he  did  not  speak  to  AUinson  while  the  jury  were 
deliberating,  and  did  not,  at  any  time,  say  to  any  juror 
what  he  is  charged  with  having  said  in  regard  to  the 
language  used  by  the  court.  Each  of  the  jurors, 
Pearse,  Runyan,  Jones,  James  and  Wallin,  swears  that 
he  was  in  the  jury-room  when  Jernegan  was  present,  at 
the  time  of  the  alleged  conversations  with  AUinson,  and 
that  there  was  not,  to  his  knowledge,  any  such  state- 
ments made  or  conversations  had  as  claimed  by  AUin- 
son. Also,  that,  before  Jernegan  made  any  statement 
to  the  jury,  AUinson  had  agreed  to  the  verdict  that  was 
finally  returned,  and  had  agreed  that  he  would  again 
return  into  court  and  return  a  verdict  of  guilty.  It  wUl 
be  noticed  that  no  one  but  AUinson  claims  to  have  been 
influenced  by  what  is  alleged  to  have  been  said  by  the 
bailiff,  and  AUinson  does  not  claim  that  his  verdict  was 
the  result  of  the  bailiflf 's  remarks.  But  the  statements 
of  the  jurors  are  not  competent  to  show  that  his  ver- 
dict was  influenced  by  what  was  said  by  the  bailiflf, 
since  that  is  9.  matter  which  necessarily  inheres  in  the 
verdict.  Wright  v.  III.  &  Miss.  Tel.  Co.^  20  Iowa,  195, 
210.  The  material  question  is :  Did  the  bailiflf  make 
such  statements  to  the  jurors,  or  any  of  them,  as  under 
the  facts  df  this  case  might  reasonably  be  supposed  to 
have  influenced  one  or  more  of  the  jurors  in  making  a 
verdict  ?  The  alleged  statements  had  no  relation  to  the 
merits  of  the  case,  and  were  not  of  a  character  which 
should  have  influenced  a  conscientious  juror.  AUinson 
alone  claims  that  the  statements  he  heard  were  made 
before  he  had  agreed  to  the  verdict,  and  he  claims  that 
by    implication,  rather     than    by    direct    statement. 
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Westaby  and  Van  Dusen  do  not  say  Whether  the  state- 
ments they  claim  to  have  heard  were  made  before  or 
after  the  verdict  had  been  agreed  to.  The  statement 
said  to  have  been  made  to  juror  Parks  had  no  relation 
to  the  merits  of  the  case,  and  would  not  naturally  tend 
to  affect  the  verdict.  On  the  other  hand,  the  bailiff  pos- 
itively denies  the  alleged  statements,  and  his  denial  is 
corroborated  by  five  jurors,  who  also  assert  that  the  ver- 
dict had  been  agreed  to  before  the  bailiff  made  any 
statement  to  the  jury.  The  claim  of  Allinson  is  improb- 
able in  itself,  and  is  contradicted  by  a  very  decided  pre- 
ponderance of  the  evidence.  We  do  not  think  the 
verdict  should  be  disturbed  on  this  ground. 

IV.  Other  questions  are  presented  by  appellant, 
but,  as  most  of  them  have  been  determined  by  previous 
decisions  of  this  court,  they  need  not  be  further  con- 
sidered. It  is  enough  for  us  to  say  that  we  have 
examined  the  record,  and  find  no  error  or  defect  which 
affects  the  substantial  rights  of  the  parties. 

Affirmed. 


Corliss  v.  Conablb  et  al. 


1.  Practice:  filing  papers  :  what  sufficient.  The  depositing  of 
papers  with  the  clerk  of  a  court,  as  records  Id  a  cause,  is  a  legal 
filing  of  the  papers,  whether  he  indorses  them  as  filed  or  not. 
(See  State  v.  Ouisenhauaey  20  Iowa,  237,  and  State  v,  Brigga,  68 
Iowa,  416.) 

2.  Appeal :  practice  :  affidavits  to  vary  transcript.  Where  a 
transcript  filed  in  tliis  court  appears  to  be  full  and  complete,  with 
a  proper  certificate  to  the  evidence,  and  it  is  duly  certified  by  the 
clerk  of  the  trial  court  to  be  a  "  full,  complete  and  perfect  tran- 
script," it  cannot  be  varied  or  changed  by  afiidavits  of  the  clerk  of 
the  trial  court,  or  others,  to  the  effect  that  the  judge's  certificate 
and  the  short-hand  reporter's  extension  of  his  notes  have  not  been 
filed  in  the  court  below. 
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8.  Former  Adjudication:  as  to  whethbr  deeds  were  xort- 
QAOBS:  FACTS  CONSTiTUiUNO.  In  1867,  S.  was  indebted  to  C,  and 
conveyed  to  him,  bj  deeds  which  were  absolute  on  their  faoe, 
certain  lands.  A  few  days  afterwards  H.  i^ecovered  judgment 
against  S,,  and  had  execution  thereunder  levied  on  the  land  as  the 
property  of  S.  Thereupon  C,  in  an  action  in  which  S.  was  a 
defendant,  enjoined  the  sale  of  the  land,  and  H.  in  his  answer  set 
up,  among  other  things,  that  the  conveyances  were  given  only  to 
secure  debts,  and  were  mortgages  in  equity.  On  this  issue  the 
court  in  that  action  found  for  C.  against  all  the  defendants, 
including  S.  In  1884,  S.  sought  to  establish,  in  this  action,  that 
the  deeds  were  mere  mortgages,  and  asked  for  an  accounting. 
Held  that  the  adjudication  against  him,  above  referred  to,  was 
conclusive  as  to  that  point,  in  the  absence  of  any  clear  and  satis- 
factory showing  that  it  was  obtained  by  fraud. 

4.     :  SUFFICIENCY  OF  ORIGINAL  NOTICE.    In  such  case,  the  notice 

addressed  to  S.,  in  the  suit  brought  by  C,  stated  that  the  petition 
demanded  an  injunction  restraining  the  sheriff  from  selling  the 
land,  and  a  decree  *'  that  the  property  of  C.  be  not  liable  for  the 
debts  of  S."  Held  a  sufficient  statement  to  notify  S.  of  the  nature 
of  the  action,  and  to  bind  him  by  the  adjudication  that  the  land 
belonged  absolutely  to  0. 

5.  Specific  Performance :  oral  contract  to  reconvet  :  evi- 
dence. Plaintiff  claimed  (1)  that  certain  deeds,  absolute  on  their 
face,  made  seventeen  years  before,  were  mortgages  in  fact,  and 
(2)  that  defendant  at  the  time  orally  agreed  to  reconvey  to  her  when 
the  debt  was  paid ;  but,  having  fai^d  to  esta'blish  the  first  proposi- 
tion, held  that  she  was  in  no  positioi)  to  ask  for  a  specific  perform- 
ance of  the  alleged  oral  agreement. 

Appeal/ram  Buchanan  Circuit  Court. 

Filed,  Mauch  8,  1888. 

Tni8  is  an  action  in  chancery  by  which  the"  plaintiff 
seeks  to  compel  the  defendant,  Ruf  us  Conable,  to  convey 
to  her  certain  real  estate  in  pursuance  of  an  alleged  oral 
contract  made  by  said  Conable  with  the  plaintiff. 
After  the  action  had  been  pending  for  some  time,  O.  C. 
Searles  was  permitted  to  intervene  therein,  and  filed  a 
petition  in  which  he  claimed  that  certain  conveyances 
made  by  him  to  Conable,  although  in  the  form  of  war- 
ranty deeds,  were  in  truth  and  fact  mortgages  given  by 
him  as  security  for  the  payment  of  money  owing  by  him 
to  Conable.  He  averred  in  substance  that  the  money 
which  the  deeds  were  given  to  secure  was  paid,  and  that 
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he  was  entitled  to  redeem  the  land.  ^  Issues  were  joined 
upon  these  respective  claims,  and  after  a  full  hearing 
the  court  dismissed  the  petition  of  the  plaintiff,  and 
found  and  decreed  that  the  deeds  were  in  fact  mortgages, 
and  that  the  intervenor  had  the  right  to  redeem  there- 
from upon  the  payment  of  a  certain  sum  of  money. 
The  plaintiff  and  the  defendant  Ruf  us  Conable  appeal. 

BoieSj  Husted  &  BoieSj  for  plaintiff. 

Lake  &  Harmon^  tor  Ruf  us  Conable. 

Woodward  &  Cooky  for  appellee. 

BoTHROOK,  J.— I.  The  first  question  demanding 
attention  is  a  motion  in  behalf  of  the  appellee,  setting 
forth  that  the  evidence  upon  which  the  cause  was  tried 
in  the  circuit  court  has  not  been  made  of  record  and 
certified  by  the  judge  who  tried  the  case,  and  that  the 
appeal  should,  therefore,  be  dismissed.  An  abstract  of 
what  purported  to  be  the  record  and  evidence  duly 
certified  by  the  judge  was  filed  by  appellants  in  May, 
1887.  At  the  June  term,  1887,  of  this  court  appellee 
filed  an  additional  abstract,  in  which  certain  amend- 
ments were  made  to  the  abstract  filed  by  appellants. 
This  additional  abstract  consisted  of  some  sixteen  pages 
of  correction  and  amendments  to  the  evidence,  and  it 
did  not  deny  that  the  two  abstracts  completed  the  record 
for  trial  in  this  court.  In  August,  1887,  appellee  served 
his  argument,  and  preceded  it  by  a  short  statement 
called  an  "additional  abstract,"  denying  that  the 
abstracts  and  amendments  contained  all  the  evidence. 
The  motion,  to  dismiss  was  filed  October  3,  1887,  and  it 
is  founded  on  an  affidavit  of  the  clerk  of  the  court  below, 
1.  Practice  :  ^^  ^^^  effect  that  Certain  evidence  and  the 
wlm't^su^"*  certificate  of  the  judge  have  never  been  filed 
cient.  jjj  i\^Q  clerk's  oflice.      We  have  a  complete 

transcript  of  the  case,  and,  upon  an  examination 
thereof,  think  the  cause  is  properly  here  for  trial,  and 
the  motion  to  dismiss  must  be  overruled.  The  affidavit 
of  the  clerk  is  to  the  effect  that  the  judge's  certif- 
icate was  not  filed,  and  that  the  shorthand  reporter's 
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extension  of  the  original  notes  of  the  evidence  has 
not  been  filed.  He  evidently  means  by  this  that  they 
are  not  endorsed  as  filed.  There  is  no  showing  that 
they  were  not  deposited  with  him  as  records  in  the  case, 
and,  if  they  were,  this  is  a  sufficient  filing.  State  v. 
GuisenJiause^  20  Iowa,  227;  State  v.  Briggs^  68  Iowa, 
416.  Moreover,  the  clerk  authenticated  the  transcript 
«.  Appeal:  "^^tYi  a  Certificate  stating  that  it  is  a  *'full, 
l^\t^x^y^  complete  and  perfect  transcript  of  the 
transcript.  record  and  pleadings  in  the  cause,  as  fully 
as  the  same  remain  on  file  and  of  record  in  my  office, 
together  with  all  the  original  evidence  and  exhibits 
offered  and  introduced  in  evidence  in  said  action."  So 
far  as  the  transcript  appears  upon  its  face,  it  is  full  and 
complete,  with  a  proper  certificate  to  the  evidence,  and 
it  cannot  be  varied  nor  changed  by  affidavits  filed  in  this 
court  by  the  clerk  or  by  any  other  person. 

II.  The  property  in  controversy  consists  of  a  farm 
situated  in  Fayette  county,  and  a  lot  in  the  city  of 
8  FoRMEB  adja-  Independence,  Buchanan  cgunty.  O,  C. 
whSherdTOds  Searles,  the  intervenor,  was  the  owner 
JSS«rfHct8  tl^ereof,  and  in  the  month  of  October,  1867, 
constituting,  couveyed  the  same  by  warranty  deeds  to  the 
defendant,  Rufus  Conable.  The  plaintiff,  Lucy  H.  Cor- 
liss, was  then  the  wife  of  said  Searles,  and  she  joined  in 
said  conveyance,  and  thereby  released  hor  inchoate 
right  of  dower  in  the  lands.  Some  time  after  the  exe- 
cution of  these  conveyances,  the  plaintiff  commenced  an 
action  for  a  divorce  from  her  husband,  which  action, 
after  pending  for  some  time,  came  to  a  final  decree,  in 
which  the  plaintiflf  was  granted  a  divorce  and  alimony 
in  the  sura  of  nine  hundred  dollars,  which  was  fully 
paid.  She  has  since  married  one  Corliss.  Prior  to  the 
conveyances  in  question,  Searles  and  Rufus  Conable  had 
been  engaged  in  business  together  for  several  years.  It 
does  not  appear  that  they  were  general  partners,  but 
they  were  concerned  in  joint  enterprises  in  the  purchase 
and  sale  of  live  stock.  Their  business  transactions  con- 
tinued for  years,  and  involved  the  use  of  considerable 
aums  of  money.     Searles  was  at  that  time  addicted  to 
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the  excessive  use  of  intoxicating  liquors,  which  seri- 
ously affected  his  capacity  for  business,  and  in  all  the 
joint  transactions  in  which  the  parties  engaged  it 
appears  that  Conable  was  regarded,  and  in  fact  was,  the 
responsible  party,  and  furnished  the  money  and  credit 
necessary  to  carry  out  their  joint  enterprises.  In  Octo- 
ber, 1867,  Searles  was  indebted  to  Conable  in  quite  a 
large  amount.  Searles,  in  his  testimony  in  the  case, 
states  that  the  amount  of  their  indebtedness  at  the  time 
the  deeds  were  made  exceeded  four  thousand  dollars. 
Conable,  in  his  testimony,  fixed  the  amount  at  between 
five  and  six  thousand  dollars.  The  deeds  were  executed, 
delivered  and  recorded,  and  the  transaction,  upon  its 
face,  shows  a  complete  title  in  Conable,  and  no  claim  in 
the  way  of  any  proceeding  affecting  Conable' s  title  w^as 
made  by  any  of  the  parties  until  the  commencement  of 
this  snit  in  the  iponth  of  June,  1883,  a  period  of  nearly 
seventeen  years  after  the  conveyances  were  made.  The 
plaintiff  claims  that  at  the  time  the  deeds  were  made 
Conable  entered  into  an  oral  agreement  with  her  that,  in 
consideration  of  her  signature  to  the  deeds,  he  would 
convey  the  property  to  her  when  the  debt  from  Searles 
to  him  should  be  fully  paid.  She  claims  that  the  debt 
has  been  paid  by  rents  arising  from  the  property,  and 
otherwise ;  or,  if  not  fully  paid,  she  demands  an  account- 
ing and  a  sale  of  sufficient  of  the  property  to  pay  any 
balance  there  may  be  due  to  Conable,  and  a  conveyance 
of  the  residue  to  her  in  fulfillment  of  her  alleged  oral 
contract.  Conable  answered  the  petition  by  asserting 
his  absolute  ownership  of  the  land  under  the  convey- 
ances, and  denying  the  alleged  ora^l  contract.  In  Octo- 
ber, 1884,  eighteen  years  after  the  deeds  were  made,  O. 
C.  Searles  appeared  in  the  action  and  filed  his  petition 
of  intervention,  in  which  he  claimed  that  the  deeds  for 
the  land  were  intended  by  the  parties  thereto  as  mort- 
gages, and  that  there  was  an  oral  agreement  between  him 
and  Conable  that  when  the  debt  was  paid  Conable  was 
to  reconvey  the  land  to  him.  He  alleges  that  the  debt 
has  been  paid,  and  he  demands  an  accounting  and  a 
decree  for  the  proi)erty.     He  denies  the  claim  of  Lucy 
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Corliss  to  the  land,  and  demands  a  decree  to  the  effect 
that  she  has  no  interest  in  the  land.  Before  these  con- 
veyances were  made,  there  was  a  suit  pending  in  the 
Bachanan  district  court  by  one  Hillman  against  Searles, 
and  a  few  days  after  the  date  of  the  deed  to  the  Fayette 
county  farm  a  judgment  was  rendered  in  said  suit  in 
favor  of  Hillman  and  against  Searles  for  the  sum  of  two 
hundred  dollars  damages  and  one  hundred  and  nine 
dollars  costs.  Hillman  caused  a  transcript  of  this  judg- 
ment to  be  filed  in  Fayette  pounty,  and  an  execution  to 
be  issued  and.  levied  upon  the  farm,  and  the  same  was 
advertised  for  sale  in  payment  of  the  judgment.  There- 
upon, Rufus  Conable  filed  a  petition  in  the  Fayette  dis- 
trict court,  in  which  he  demanded  an  order  enjoining  the 
sale  of  the  farm  on  the  ground  that  he  was  the  owner 
thereof.  O.  C.  Searles  was  named  as  a  party  defendant 
in  the  petition,  and  it  was  averi'ed  therein  that  Searles 
had  no  right,  title  or  interest,  legal  or  equitable,  in  said 
land.  The  record  shows  that  Searles  did  not  appear  in 
the  action,  and  a  default  was  entered  against  him.  Hill- 
man filed  an  answer  in  which  he  claimed,  among  other 
things,  that  the  deed  was  made  with  intent  to  hinder, 
delay  and  defraud  him,  by  preventing  him  from  collect- 
ing his  judgment ;  that  the  deed  was  in  the  nature  of  a 
mortgage,  and  that  the  amount  secured  thereby  was  less 
than  the  value  of  the  farm.  There  was  a  trial  had  and 
a  decree  upon  the  merits  in  favor  of  Conable  and 
against  all  of  the  defendants  named  in  the  petition. 
Searles  was  a  witness  for  Conable  in  that  suit.  It  does 
not  appear  what  his  testimony  as  a  witness  was.  This 
record  was  pleaded  in  the  suit  at  bar  as  an  adjudication 
of  the  claim  that  the  deed  to  the  farm  was  a  mortgage. 
Searles,  in  reply  to  the  alleged  adjudication,  denied  any 
knowledge  of  the  service  of  the  original  notice  upon 
him  in  that  action,  and  denied  having  any  knowledge 
that  he  was  a  defendant  in  the  case,  and  alleged  that  if 
any  original  notice  had  his  signature,  accepting  service, 
the  same  was  procured  without  his  knowledge,  when  he 
was  drunk,  by  fraudulently  representing  it  to  be  some 
other  paper.     This  record  was  introduced  in  evidence. 
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It  appears  therefrom  that  the  name  of  Searles  was 
signed  to  an  original  notice  in  the  suit.  It  is  claimed  by 
counsel  for  Searles  that  the  original  notice  upon  which 
4. — :8uffl-      his  name   appears  to  an  acceptance  of  ser- 

cioncv  of  oflff* 

inai  notice,  vice  was  insufficient  in  stating  the  nature  of 
the  claim  to  support  a  decree  by  default  against  him. 
The  notice  was  addressed  to  Searles,  and  it  stated  that 
the  petition  demanded  an  injunction  restraining  the 
sheriff  from  selling  certain  real  estate,  and  a  decree 
'*  that  the  property  of  Ruf us  Conable  be  not  liable  for 
the  debts  of  O.  C.  Searles."  It  appears  to  us  that  this 
is  a  pertinent  and  comprehensive  statement  of  just  what 
the  plaintiff  in  that  action  demanded  in  his  petition. 
Tliere  can  be  no  doubt  that  it  was  as  explicit  as  is 
demanded  by  any  legal  requirement.  When  this  record 
was  pleaded,  it  was  upon  its  face  a  full,  complete  and 
perfect  adjudication  between  Conable  and  Searles  that 
the  conveyance  of  the  land  was  absolute,  without  any 
condition  or  reservation,  and  that  Searles  had  no  equity 
remaining  therein.  It  was  incumbent  on  Searles  to 
show  in  some  legal  manner  that  the  decree  was  not  an 
adjudication  against  him.  This  he  did  not  do.  Possi- 
bly, if  he  had  shown  that  his  signature  to  the  accept- 
ance of  service  of  the  original  notice  was  a  forgery,  he 
might  have  avoided  the  effect  of  the  decree.  But  this 
we  need  not  determine.  The  record  was  proved  by  cer- 
tified copies  of  the  pleadings,  original  notice  and  decree. 
The  copies  were  competent  evidence,  and  it  was  incum- 
bent on  Searles  to  show  that  the  signature  to  the  origi- 
nal notice  was  not  his  signature.  It  is  true,  he  testified 
that  he  never  signed  any  paper  in  that  case  but  his  dep- 
osition or  written  testimony,  and  that  he  did  not  know 
he  was  a  party  to  the  suit.  It  is  enough  to  say  that,  if 
judgments  and  decrees  are  allowed  to  be  collaterally 
attacked  by  the  oral  testimony  of  unsuccessful  parties 
thereto,  after  a  lapse  of  some  fifteen  to  eighteen  years, 
it  might  as  well  be  held  that  the  most  solemn  records  are 
of  no  more  consequence  than  the  mere  memory  of  men. 
We  think  the  circuit  court  should  have  held  that 
this  decree  estopped  Searles  from  setting  up  any  claim 
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that  the  deed  to  the  farm  was  intended  as  a  mortgage. 
This  disposes  of  the  claim  of  Searles  to  the  farm,  and  it 
is  a  most  potent  factor  in  determining  whether  the  deed 
to  the  lot  in  Independence  was  intended  as  a  mortgage. 
Searles  claims  that  both  the  deeds  were  executed  under 
the  same  arrangement,  or  contract.  It  having  been 
judicially  deteimined  that  one  of  them  was  a  valid  con- 
veyance of  a  complete  title,  while  it  may  be  true  that 
the  two  transactions  were  not  so  far  identical  as  that  an 
adjudication  as  to  one  would  be  a  complete  adjudication 
as  to  the  other,  yet,  under  the  circumstances,  it  would 
require  a  very  strong  showing  that  the  deed  to  the  lot 
was  intended  as  a  mortgage.  It  would  unduly  extend 
this  opinion  to  set  out  and  discuss  the  evidence  on  this 
question.  It  is  very  voluminous.  In  view  of  the  fact 
that  this  is  an  attempt  to  nullify  conveyances  of  land 
made  many  years  ago,  by  parol  evidence  that  the  same 
were  intended  as  mortgages,  and  in  view  of  the  well- 
known  and  universally  recognized  rule  of  the  law  that, 
to  effect  this,  the  evidence  must  be  clear,  satisfactory 
and  conclusive,  we  think  the  intervener  has  failed  to 
make  such  a  case  as  demands  any  relief  from  a  court  of 
chancery. 

III.    As  we  have  seen,  the  claims  of  plaintiff  and 
the  intervenor  are  antagonistic  to  each  other.     They 

both  agree,  however,  that  the  deeds  were 
fOTmance:  intended  to  operate  as  mortgages  to  secure 
to  reconvey :   the  debts  due  f rom  Searles  to  Conable.    The 

•Tidenoe. 

plaintiff,  in  her  testimony,  claims  that  the 
land  was  to  be  reconveyed  to  her,  and  Searles,  in  his 
testimony,  denies  that  there  was  any  such  contract.  It 
will  be  observed  that  the  plaintiff's  claim  is  based  upon 
the  theory  that  the  deeds  were  not  absolute  conveyances 
of  the  title.  We  have  found  that  the  evidence  fails  to 
show  that  such  was  the  fact.  It  is  conceded  by  her 
counsel  that,  if  the  intervenor  is  entitled  to  redeem, 
the  plaintiff  has  no  right  to  any  relief.  But  it  is  con- 
tended that  the  plaintiff  has  the  right  to  the  specific 
Vol.  74r-5 
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performance  of  her  alleged  parol  contract  if  the  inter- 
venor  has  not  shown  that  he  has  a  right  to  redeem  the 
land.  It  appears  to  us  that  this  position  cannot  be 
maintained.  In  order  to  entitle  the  plaintiff  to  the 
relief  demanded,  she  must  establish  by  clear,  competent 
and  satisfactory  evidence  that  the  deeds  did  not  invest 
Conable  v^ith  the  absolute  title  to  the  property.  We 
think  she  has  failed  to  da  this,  and  if  she  fails  in  this 
she  cannot  claim  that,  the  sales  and  deeds  being  abso- 
lute, she  can  enforce  an  oral  promise  to  convey  to  her 
upon  the  payment  of  the  debt  of  her  late  husband.  If 
the  conveyances  were  what  they  purport  to  be,  there 
was  no  such  debt  to  be  paid  by  Searles. 

We  have  disposed  of  this  case  without  citing  authori- 
ties.    There  are  but  two  questions  of    law  involved: 

( 1 )  The  legal  effect  of  the  adjudication,  and  whether 
the  same  can  be  collaterally  attacked  by  Searles,  and 

( 2 )  the  character  of  evidence  necessary  to  overturn  an 
apparently  perfect  legal  and  equitable  record  title  to  real 
estate.  Both  of  these  rules  are  so  elementary  and  well 
understood  by  the  profession,  that  we  have  not  thought 
it  necessary  to  do  more  than  state  them.  The  decree 
dismissing  the  plaintiff 's  petition  is  affirmed,  and  that 
part  of  the  decree  which  permits  the  intervenor  to 
redeem  is  Reversed. 
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Dittoe  v.  The  City  of  Davenport. 

1.  Cities  and  Towns  :  seweb  tax  :  RBOXTLABrrY  of  PROCSEDiNas. 
While  neither  the  resolution  of  the  city  council  ordering  the  sewer 
in  question,  nor  the  one  which  assessed  the  tax  therefor,  in  terms 
fixed  the  dimensions  of  the  sewer,  nor  named  the  gross  amount  to 
be  paid  therefor,  nor  the  .amount  of  tax  to  be  assessed  afz^ainst  each 
tract  of  land  and  the  owner  thereof,  yet,  since  the  street  through 
which  the  sewer  was  to  be  constructed,  and  the  terminal  points, 
were  named,  and  the  resolution  assessing  the  tax  ordered  that  it 
be  assessed  and  levied  on  each  lot,  part  of  lot,  or  tract  of  ground,  in 
the  sum  and  to  the  amount  shown  by  the  plat  of  the  city  engi- 
neer, which  plat  showed  the  amount  to  be  assessed  to  each  square 
foot,  the  number  of  square  feet  in  each  tract  of  ground,  and  the 
total  assessment  to  each  tract  of  ground  subject  to  be  assessed  for 
the  sewer,  held  that  this  was  sufficient  to  render  the  tax  valid. 
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2.     :   »  :  VALIDITY  :  notice    to    taxpayer.     Where   it 

appears  that  notice  to  a  taxpayer  of  the  intended  aeseesinent  and 
levy  of  a  sewer  tax  would  have  heen  without  advantage  to  him, 
such  want  of  notice  cannot  avail  as  a  defense  against  the  collection 
of  the  tax. 

8.     :  ■'  :  IRRBaTTLABITIBS  :  BIGHT   OF  ACTION  TO   COLLECT. 

Where  a  sewer  has  been  constructed,  and  a  tax  therefor  levied 
upon  adjacent  property,  the  city  may  recover  such  tax  by  action 
under  sections  478,  479,  of  the  Code,  notwithstanding  formal  irreg- 
ularities and  defects  in  the  proceedings,  which  do  not  affect  the 
real  merits  of  the  case.  (  Compare  City  of  CJiariton  v.  Holliday, 
60  Iowa,  895  ;  City  of  Burlington  v.  Quick,  47  Iowa,  228.) 

4-   : :  COLLECTION  BY  WRONG  REMEDY  :  RECOVERY.   One 

who,  under  protest,  pays  a  sewer  tax  which  he  legally  owes  the 
city,  cannot  recover  the  same  from  the  city  on  the  ground  that  the 
remedy  used  to  collect  it  was  not  the  legal  one.  (  Winzer  v.  City 
of  Burlington,  68  Iowa,  279,  diatinguiahed.) 

5. : :  KETHOD  OF  RECOVERY.    Sections  478  and  479  of 

the  Code  provide  a  remedy  for  recovering  taxes  due  a  city  for  the 
construction  of  a  sewer,  which  may  be  adopted  at  any  time  after 
the  tax  is  due,— even  after  a  suit  has  been  brought  by  the  taxpayer 
to  recover  such  tax  paid  under  protest. 

8.      : :  LIMIT  OF  TWO  MILLS  ON  THE  DOLLAR  FEB  YBAB.     A 

sewer  tax  levied  on  the  real  estate  fronting  on  the  street  on  which 
it  is  constructed  is  not  invalid  because  it  exceeds  two  mills  on  the 
dollar,  and  is  to  be  coUected  in  one  year,  as  that  limitation  of  the 
statute  applies  only  where  the  city  is  divided  into  sewer  districts, 
and  where  the  tax  is  levied  on  the  property  in  the  district  without 
regard  to  its  location  with  respect  to  the  sewer. 

Appeal  from  Scott  District  Court, — Hon.  A.  J. 

Leffingwell,  Judge. 

Filed,  March  8,  1888. 

The  plaintiflf  seeks  to  recover  a  tax  alleged  to  have 
been  paid  by  his  assignor,  under  protest.  The  defend- 
ant filed  an  answer  in  six  divisions,  the  last  of  which 
contained  a  counter-claim  for  the  amount  of  the  tax  in 
controversy,  made  under  sections  478  and  479  of  the 
Code.  Plaintiff  demurred  to  the  answer.  The  demur- 
rer was  sustained  as  to  the  first  five  divisions,  and  over- 
ruled as  to  the  sixth.  Both  parties  electing  to  stand  on 
their   pleadings,    judgment  was  rendered  in  favor  of 
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defendant  for  coste.     Both  parties  appeal ;.  the  appeal 
of  plaint ifE  being  first  perfected. 

Wm.  D.  Dittoe^  appellant,  pro  se. 
L.  M.  MsheTy  for  appellee. 

BoBiNSOK,  J. — It  appears  from  thcJ  facts  admitted 
of  record  that  the  tax  in  controversy  was  levied  under 
the  provisions  of  an  ordinance  of  defendant,  passed  by 
virtue  of  chapter  fifty-four  of  the  Acts  of  the  Sixteenth 
General  Assembly,  for  the  construction  of  a  sewer. 
The  sewer  was  ordered  and  constructed  during  1878,  and 
the  tax  in  question  assessed  by  resolution  adopted 
November  6  of  that  year.  The  plaintiff's  assignor,  one 
*Dessaint,  owned  the  tract  of  land  on  which  this  tax  was 
assessed,  and  paid  the  same,  under  protest,  on  the 
twenty-eighth  day  of  February,  1879.  Before  payment, 
the  city  collector  had  demanded  payment  of  him,  and 
the  land  had  been  advertised  for  sale,  but  not  sold. 

I.  It  is  claimed  by  plaintiflE  that  the  tax  was  illegal 
for  the  reason  that  the  resolution  of  the  city  council 

assessing  it  did  not  definitely  describe  the 
*  towns :  sewer  sewcr,  uor  fix  the  gross  amount  of  the  cost 

tax  :  regular-       -   ^,  .  ^  ,  •       . 

!ty  of  proceed-  of  the  Same,  nor  the  amouut  per  square  foot 
to  be  assessed  against  the  adjacent  property, 
or  against  Dessaint.or  his  property.  It  is  true  that 
neither  the  resolutions  ordering  the  sewer,  nor  the  one 
which  assessed  the  tax,  in  terms  fixed  the  dimensions 
of  the  sewer,  nor  named  the  gross  amount  to  be  paid 
therefor,  nor  the  amount  of  tax  to  be  assessed  against 
each  tract  of  land  and  the  owner  thereof.  But  the 
street  through  which  the  sewer  was  to  be  constructed 
and  the  terminal  points  were  named.  The  resolution 
assessing  the  tax  ordered  that  it  be  assessed  and  levied 
on  each  lot,  part  of  lot,  or  tract  of  ground,  in  the  sum 
and  to  the  amount  shown  by  the  plat  of  the  city  engi- 
neer. It  is  admitted  that  this  plat  showed  the  amount 
to  be  assessed  to  each  square  foot,  the  number  of  square 
feet  in  each  tract  of  ground,  and  the  total  assessment  to 
each  tract  of  ground  subject  to  be  assessed  for  the  sewer. 
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The  resolution  of  the  council  in  effect  adopted  so  much 
of  the  plat  of  the  engineer  as  it  referred  to,  and  thereby 
furnished  means  of  obtaining  precise  knowledge  of  the 
tax  assessed  to  each  tract  and  individual,  and  the  total 
cost  of  the  sewer.  We  think  this  was  sufficient  for  all 
practical  purposes.  It  is  admitted  that  the  Amounts  so 
assessed  were  the  proper  ones,  and  that  they  were  duly 
carried  out  on  the  tax-book  of  the  city.  We  do'  not 
think  the  tax  was  rendered  invalid  by  the  alleged 
omissions. 

II.  The  most  serious  objection  urged  against  the 
taxis  that  no  notice  of  its  assessment  and  levy  were 
2 . .      given   to    Dessaint,    and  that  he    ha^d  no 

not\ce\o        opportunity   to  be  heard    in  regard  to  it. 

taxpayer.  rpj^^  provisious  of  the  Ordinance  in  regard  to 
assessing  the  tax  seem  to  have  been  the  same  as  those 
considered  in  Oriswald  College  v.  City  of  Davenport^ 
65  Iowa,  635.  But  our  views  of  this  ca^e  are  such  that 
it  is  not  necessary  to  determine  as  to  this  objection.  It 
cannot  be  questioned  that  defendant  had  the  right  to 
construct  the  sewer  at  the  cost  of  the  owners  of  the  real 
property  fronting  on  the  street  through  which  it  was 
made.  To  enforce  the  payment  of  such  cost,  it  was  given 
a  choice  of  remedies.  Ch.  54,  and  sec.  3,  ch.  116,  Acts  16th 
Gen.  Assem.  The  demurrer  admits  that  the  sewer  was 
constructed ;  that  its  cost  was  assessed  to  each  tract  of 
ground  subject  to  assessment  for  the  same,  according  to 
the  number  of  square  feet  it  contained ;  that  such  taxes 
w^ere  duly  entered  upon  the  proper  tax-books  as 
special  taxes  for  the  construction  of  the  sewer ;  that  the 
amount  paid  by  Dessaint  was  regularly  entered  in  the 
proper  tax-book  against  the  land  owned  by  him,  in 
accords^nce  with  law  and  the  ordinances  of  the  city ; 
and  that  the  amount  so  paid  was  the  proper  portion  of 
said  property  of  the  total  cost  of  the  sewer.  Other  alle- 
gations are  admitted  which  tend  to  show  that  a 
notice  of  the  intended  assessment  and  levy  would  have 
been  without  advantage  to  Dessaint.  In  view  of  these 
facts,  it  is  evident  that,  if  the  tax  was  not  valid,  the  inva- 
lidity resulted  from  a  merely   formal   irregularity  or 
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^ . .      defect,  which  did  not  in  any  manner  aflfect 

righTof^aotto^^  *^®   r®^l    substantial   merits  of  the  case. 
toooueot.       Hence  it  follows  that  a  right  of  action,  in 

favor  of  defendant,  existed  under  sections  478  and  479 
of  the  Code.  City  of  Chariton  v.  Holliday^  60  Iowa,  395 ; 
City  of  Burlington  v.  Quick,  47  Iowa,  228.  The  money 
paid  by  Dessaint  was  legally  due  from  him  to  the  defend- 
ant, and  satisfied  a  legal  and  subsisting  demand.  Even 
if  it  were  true  that  defendant  could  not  have  sold  the 
land  under  the  proceedings  instituted  for  the  payment 
of  the  tax,  Dessaint  was  chargeable  with 

*  collection  by    uotice  of  that  fact,  and  of  the  further  fact 
edy :  recov-    that  tlie  claim  was  a  valid  one  which  the 

firv 

city  could  enforce  by  proper  proceedings. 
We  do  not  think  that  the  plaintiff  is  entitled  to  recover 
because  the  city  erred  in  selecting  the  remedy  for 
enforcing  collection  of  his  assignor.  This  case  does  not 
fall  within  the  rule  laid  down  in  Winzer  v.  City  of  Bur- 
lington,  68  Iowa,  279. 

III.  It  is  urged  by  plaintiff  that  defendant  did  not 
adopt  the  provisions  of  sections  478  and  479  of  the  Code 

until  after  this  suit  was  commenced,  and  it 

*  methodof      seems  to  be  the  thought  and  claim  of  plain- 

tiff that  no  right  could  accrue  under  these 
sections  until  after  their  adoption.  We  do  not  think 
the  position  of  plaintiff  in  this  regard  is  well  taken. 
The  right  to  recover  the  money  depends  upon  doing  the 
work  in  the  manner  and  for  the  purposes  authorized  by 
law.  Sections  478  and  479,  referred  to,  provide  a  means 
of  recovering  the  money,  which  may  be  adopted  at  any 
time. 

IV.  It  is  further  objected  that  the  tax  was  illegal 
because  it  was  to  be  collected  iii  one  year,  and  eiceeded 

two  mills  on  the  dollar  of  the  assessed  value 
'  limit  of  two:    of  the  property  on  account  of  which  it  was 

in'.lN  (in  ttie  .  -^       •'^         11.. 

doiiarper       levied.     Biit  the  limitation  of  two  mills  on 

year. 

the  dollar  of  assessed  value,  to  which 
plaintiff  refers,  applies  only  where  the  city  is  divided  into 
sewage  districts,  and  where  a  sewage  tax  is  levied  upon 
the  property  within  such  a  district  without  resrard  to 
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its  location,  with  respect  to  the  sewer  for  which  it  is 
levied.  In  this  case  the  cost  of  the  sewer  was  assessed 
against  the  real  estate  fronting  on  the  street  where  it 
was  constructed. 

V.  The  counter-claim  of  defendant  shows  that  the 
amount  it  seeks  to  recover  was  the  amount  paid  by 
Dessaint  under  the  circumstances  we  have  already  con- 
sidered. That  i)ayment  satisfied  the  claim,  and  it  is  not 
necessary  for  us  to  further  consider  it,  nor  the  objec- 
tions made  to  its  payment. 

It  follows,  from  what  we  have  said,  that  the  action 
of  the  court  below  in  sustaining  the  demurrer  as  to  the 
first  four  divisions  of  the  answer,  and  overruling  it  ag 
to  the  sixth,  was  erroneous.  This  case  is,  as  to  both 
appeals. 

Reversed. 


CowLES  V.  Barbeb  et  al. 


Fraud:  BBSCissiON  of  conveyance  pbocubed  by.  Defendant,  by 
fraudulent  representations  as  to  the  value  of  certain  Texas  land- 
Bcrip  certificates,  induced  plaintiff  to  convey  to  him  certain  real 
estate  and  personal  propeiiy  in  exchange  for  four  of  said  certifi- 
cates. The  certificates  were  practically  worthless,  and  plaintii! 
was  substantially  so  informed  through  a  letter  received  by  him 
from  the  commissioner  of  the  Texas  land-office  before  the  trade 
'  was  consummated  ;  but  defendant  produced  such  other  evidence 
of  the  value  of  the  certificates  that  plaintiff,  not  unreasonably, 
believed  his  statements  rather  than  those  of  the  land  commissioner. 
Held  that  the  conveyance  was  properly  set  aside  in  equity,  and  a 
judgment  entered  in  plaintiff's  favor  for  the  damages  sustained  by 
him  on  account  of  the  fraud. 

Appeal  from  Decatur  Circuit  Court. — Hon.  John 

W.  Harvey,  Judge. 

Filed,  March  8,  1888. 

This  is  an  action  in  equity  by  which  the  plaintiff 
seeks  to  set  aside  and  cancel  a  conveyance  of  a  farm 
made  by  him  to  the  defendant,  A.  J.  Barber,  and  for 
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damages,  upon  the  ground  that  he  was  induced  by  cer- 
tain fraudulent  representations  to  make  said  convey- 
ance, and  to  pay  to  said  Barber  a  certain  amount  of 
money,  and  to  convey  and  deliver  to  him  certain  other 
property.  There  was  a  trial  by  the  court,  and  a  decree 
for  the  plaintiff.     Defendant  appeals. 

PMUips  &  Day^  for  appellants, 

Bullock  &  Hoffman^  for  appellee. 

RoTHBOCK,  J. — In  July,  1883,  the  plaintiff  and 
the  defendant  Barber  entered  into  a  written  contract 
by  which  Barber  agreed  to  assign  and  transfer  to  the 
plaintiff  four  land-scrip  certificates  of  six  hundred  and 
forty  acres  each,  which  purported  to  be  good  for  loca- 
tion on  any  of  the  vacant,  unreserved  and  unappropri- 
ated lands  of  the  state  of  Texas.  In  payment  for  these 
certificates  the  plaintiff  agreed  to  convey  his  farm  of 
one  hundred  acres,  situated  in  Decatur  county,  and 
valued  at  fifteen  hundred  dollars,  and  four  town  lots  in 
the  town  of  Leon  at  four  hundred  dollars ;  one  horse  at 
one  hundred  dollars  ;  one  wagon  at  sixty-five  dollars, — 
and  pay  four  hundred  and  seventy-five  dollars  in  money. 
In  about  a  month  after  the  written  contract  was  entered 
into,  it  was  fully  complied  with  by  the  parties  thereto. 
Withiuja  short  time  thereafter  the  plaintiff  commenced 
this  action  to  set  aside  the  conveyance  of  the  land,  and 
for  damages,  upon  the  ground  that  Barber  committed  a 
most  gross  fraud  in  procuring  the  plaintiff  to  enter  into 
the  contract ;  that  said  fraud  consisted  in  representing 
to  the  plaintiff  that  said  scrip,  which  was  railroad  land 
scrip,  could  be  laid  upon  lands  in  Hall,  Motley  and  Tom 
Green  counties,  in  the  state  of  Texas,  and  that  said 
lands  were  desirable  lands  and  favorable  to  locate  upon, 
and  that  said  scrip  could  be  located  in  either  of  said 
counties.  In  an  amendment  to  the  petition,  it  was 
averred  that  Barber  falsely  represented  to  the  plaintiff 
that  said  land-warrants  could  be  located  upon  land  in 
Hall,  Motley  or  Tom  Green  counties,  in  the  northern 
part  of  Texas.     In  a  further  amendment  to  the  petition, 
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which  was  in^de  after  the  evidence  in  the  case  was  intro- 
duced, it  was  alleged  that,  in  addition  to  the  fraudulent 
representations  theretofore  pleaded,  the  said  Barber,  for 
the  purpose  of  inducing  the  plaintiff  to  enter  into  the 
contract,  represented  to  the  plaintiff  that  said  land-scrip 
certificates  were  reasonably  worth  the  sum  of  six 
hundred  and  forty  dollars  each,  and  that  said  Barber 
knew  that  the  plaintiff  was  buying  said  certificates  that 
he  might  locate  the  same  upon  lands  for  his  own  occu- 
pancy.  All  of  these  representations  were  alleged  to  be 
false,  and  it  was  averred  that  the  defendant  well  knew 
they  were  false  when  they  were  mad^.  The  defendant 
Barber  took  issue  upon  the  averments  of  the  petition 
and  its  amendments,  and,  after  a  full  trial  upon  a  great 
volume  of  evidence,  the  district  court  found  the  equi- 
ties of  the  case  with  the  plaintiff,  and  entered  a  decree 
in  his  favor.  A  reversal  of  the  decree  is  asked  because 
it  is  not  sustained  by  a  preponderance  of  the  evidence. 
There  are  some  things  which  the  evidence  shows 
beyond  anjr  controversy.  A  most  material  fact  isi;hat  at 
the  time  the  contract  was  made  these  land  certificates 
were  not  worth  to  exceed  thirty-five  dollars  each.  The 
defendant  had  been  engaged  in  dealing  in  them  for  two 
years,  and  must  be  presumed  to  have  been  well  advised 
as  to  their  value.  The  plaintiff  had  no  knowledge  upon 
the  subject  when  the  negotiations  for  the  trade  were 
commenced.  The  result  of  these  negotiations  was  that 
he  gave  to  the  defendant  property  and  money  to  the 
value  of  twenty-five  hundred  and  sixty  dollars  in 
exchange  for  property  which  was  worth  in  the  market 
not  to  exceed  one  hundred  and  five  dollars.  The  evidence 
is  abundant  that  this  was  the  market  price  of  these  cer- 
tificates in  the  state  of  Texas,  where  they  appear  to 
have  been  issued  almost  without  limit.  There  is  no 
question  made  as  to  the  value  of  the  property  which 
plaintiff  paid  for  these  certificates,  and  it  is  a  most  sig- 
nificant fact  that  the  value  corresponds  exactly  with  the 
representation  which  the  plaintiff  claims  the  defendant 
made  .as  to  the  value  of  the  four  certificates.  That  the 
plaintiff  was  practically  cheated  and  defrauded  of  his 
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property  can  admit  of  no  doubt.  The  question  is,  has 
he  any  remedy  or  right  of  redress  ?  It  is  claimed  by 
counsel  for  appellant  in  argument  that  there  was  much 
incompetent  and  inadmissible  evidence  taken  by  the 
plaintiff  and  submitted  to  the  court.  This  evidence  in  part 
consisted  of  the  testimony  of  some  two  or  three  neigh- 
bors of  the  plaintiff,  to  the  effect  that  they  had  been 
imposed  upon  by  the  defendant  by  the  same  representa- 
tions of  which  the  plaintiff  complains.  This  was  incom- 
petent as  original  evidence  in  the  case.  The  plaintiff 
had  no  right  to  show  that  the  defendant  was  guilt j'^  of 
the  same  fraud  with  others  as  that  by  which  plaintiff 
was  cheated.  It  is  claimed  by  appellee  that  this  evi- 
dence was  proper  as  an  impeachment  of  the  defendant, 
and  when  he  was  examined  as  a  witness  his  attention 
was  called  to  the  fact  as  to  whether  he  made  the  alleged 
representations  to  the  said  witnesses.  He  denied  hav- 
ing made  them.  There  is  some  question  in  our  minds  as 
to  whether  this  would  be  proper  for  consideration, 
even  as  impeaching  evidence,  and  we  have  disregarded 
it  in  determining  the  rights  of  the  parties. 

The  plaintiff  claimed  in  his  evidence  that  the 
defendant  directed  him  to  go  to  the  county  surveyors 
of  the  couTtties  in  Texas  and  procure  them  to  locate  the 
lands.  The  plaintiff  introduced  in  evidence  letters 
from  a  large  number  of  such  surveyors,  in  which  it  was 
stated  in  substance  that  the  certificates  could  not  be 
located  on  land  in  their  counties.  We  have  not  con- 
sidered these  letters  as  competent  evidence.  We  do  not 
regard  it  as  necessary  to  determine  their  competency. 
It  is  claimed  by  plaintiff's  counsel  that  they  are  compe- 
tent, because  they  are  reports  from  the  very  persons  to 
whom  defendant  refeired  the  plaintiff  for  information 
upon  the  subject  to  which  they  relate.  Whether  this 
position  be  correct  we  do  not  determine,  and  we,  there- 
fore, leave  them  out  of  consideration. 

We  come  now  to  the  question  as  to  whether  the 
plaintiff  was  cheated  and  defrauded  by  the  defendant, 
or,  as  claimed  by  the  /Tefendant,  did  the  plaintiff  per- 
form his  contract  with  his  eyes  open,  and  without  any 
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of  the  alleged  frauds  having  been  committed  by  the 
defendant  ?  Probably  the  strongest  ground  of  defense 
is  the  fact  that  before  the  plaintiff  closed  the  trade  he 
wrote  a  letter  to  the  commissioner  of  the  general  land- 
office  of  the  state  of  Texas,  and  received  a  reply 
thereto,  in  which  it  was  stated  that  there  was  ''very 
little  good,  vacant  and  unappropriated  land  in  this 
state  upon  which  land  scrip  can  be  located."  It  is 
strenuously  contended  by  counsel  for  appellant  that  the 
plaintiff,  having  closed  up  the  contract  after  he  received 
this  information,  cannot  be  heard  to  complain.  The 
position  of  counsel  is  that  a  party  cannot  rescind  a  con- 
tract or  recover  damages  on  account  of  false  and  fraud- 
ulent representations,  unless  he  relied  upon  and  was 
misled  by  the  representations  to  his  injury ;  and,  as 
plaintiff  was  advised  that  there  was  very  little  good 
land  in  Texas  upon  which  the  certificates  could  be 
located,  it  cannot  be  said  that  he  was  deceived  by  the 
alleged  false  representations,  of  the  defendant.  It 
appears  from  the  evidence  that  Barber  ascertained  in 
some  way  that  this  letter  was  in  the  postoffice  at  Davis 
City.  He  induced  the  postmaster  to  deliver  it  to  him, 
and  he  carried  it  to  plaintiif 's  residence,  some  three  or 
four  miles  distant.  The  plaintiff  and  Barber  each  read 
the  letter.  Kow,  if  the  plaintiff,  after  reading  this  let- 
ter, voluntarily,  and  without  any  interference  from 
Barber,  proceeded  to  perform  the  written  contract, 
there  would  be  much  ground  for  holding  that  he  cannot 
be  heard  to  say  that  he  was  deceived  by  Barber' s  pre- 
vious representations  that  the  certificates  could  be  con- 
veniently located  on  good  land.  But  we  think  the 
evidence  shows  that  Barber  did  interfere,  and  by  per- 
suasion induced  the  plaintiff  to  accept  his  statements 
rather  than  those  of  the  land  commissioner.  The 
plaintiff  so  testified  as  a  witness,  and  says  that  "  Barber 
claimed  to  be  so  positive  it  [  the  land  ]  was  there,  and 
had  told  me  that  these  surveyors  of  each  county  knew 
all  about  the  land  matters  in  their  respective  counties, 
and  he  [Barber]  claimed  to  know, — and  I  supposed  he 
knew,  perhaps,  as  well  as  the  commissioner ;  and  as  I 
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had  noticed  nothing  particularly  crooked  in  his  deal- 
ings, I  believed  he  told  me  the  truth  substantially." 
Now,  it  is  true  that  Barber  denies  that  he  attempted  to- 
influence  the  i^laintiflf  on  that  day.  But  he  does  not 
deny  that  he  told  him  previously  that  there  was  abund- 
ance of  good  land  upon  which  the  scrip  could  be 
located.  That  he  made  such  representations  is  not  a 
disputed  fact  in  the  case.  In  his  examination  as  a  wit- 
ness, he  conceded  that  he  may  have,  in  making  thifi 
trade,  used  a  written  instrument  of  which  the  following 
is  a  copy : 

*'  Eagleville,  Harrison  Co.,  Mo.,  June  6,  1883. 

*'This  is  to  certify  that  I  purchased  from  A.  J. 
Barber  three  land-scrip  certificates  for  six  hundred  and 
forty  acres  each,  issued  to  the  Missouri,  Kansas  &  Texas 
Railroad  Company  of  Texas,  dated  September  22,  1880, 
and  numbered  442,  443  and  444,  and  that  I  have  just 
returned  from  Texas,  where  I  have  made  a  personal 
examination  of  the  lands  in  northern  central  Texas, 
and  find  it  a  beautiful,  healthful  and  rich  country, 
unsurpassed  as  a  grazing  and  stock  country,  and  very 
productive  farming  and  fruit  country,  and  the  climate 
is  magnificent ;  water  and  timber  in  abundance ;  and  I 
consider  the  railroad  lands,  upon  which  the  land-scrip  cer- 
tificates can  be  located,  worth  from  $2  to  $3.50  per  acre. 

**  Benjamin  Hill. 

*'  Attest :    William  Hill." 

It  is  not  surprising  that  the  plaintiflF  should  believe 
the  defendant,  armed  as  he  was  with  such  appliances  as 
this,  as  helpers  to  the  successful  prosecution  of  his 
business,  rather  than  the  letter  received  from  the  com- 
missioner of  the  land-oflice.  There  can.be  but  little 
doubt  that  the  statement  of  the  commissioner  was  true, 
and,  if  true,  the  defendant  was  guilty  of  the  fraudu- 
lent representations  of  which  the  plaintiff  complains. 
Indeed,  he  insists  now  that  these  certificates  could  have 
been  located  on  good  land.  He  still  takes  issue  with 
the  commissioner.  In  our  opinion,  the  statement  of  the 
commissioner,  coupled  with  the  fact  that  these  certifi- 
cates had  but  a  nominal  value,  is  a  complete  refutation 
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of  the  claim  that  they  could  have  been  located  on  land 
worth  two  or  three  or  even  one  dollar  an  acre.  If  there 
is  any  land  in  Texas  of  any  valne  upon  which  they 
could  have  been  located,  they  would  not  be  upon  the 
market  at  thirty-five  dollars  for  six  hundred  and  forty 
acres.  It  appears  from  a  report  of  the  commissioner  ol 
the  general  land-office  of  the  state  of  Texas  that  the 
excess  of  these  certificates  over  the  public  lands  sub- 
ject to  entry  by  them  approximates  seven  millions 
of  acres.  The  wonder  is  that  they  are  worth  thirty-five 
dollars  each.  If  they  could  be  used  in  entering  land 
worth  one  dollar  an  acre,  their  value  would  approxi- 
mate that  sum.  But  we  need  not  further  elaborate  the 
case.  ' 

We  think  the  decree  ought  to  be 

Affirmed. 


The  State  v.  Maheb  et  al. 

1.  Criminal  Fraotlce :  setting  day  for  trial  :  discretion  of 
COURT.  The  time  during  the  term  at  which  a  defendant  shaU  be  put 
upon  his  trial  rests  wholly  upon  the  sound  discretion  of  the  judge, 
and  unless  an  abuse  of  such  discretion,  with  prejudice  to  the 
defendant,  be  shown,  as  is  not  done  in  this  case,  this  court  will  not 
interfere. 

8.     :  ORDER  OF  BTIDENCE  TO  REBUT  AUBl.    Where  defendant 


had  sought  to  establish  an  alibi,  it  was  proper  to  admit,  in  rebuttal, 
testimony  tending  to  show  defendant's  presence  at  the  time  and 
place  of  the  crime,  in  support  of  evidence  given  in  chief  on  that 
point. 


:  INSTRUCTION  AS  TO  UBB  OF  EVIDENCE.    Where  couusel  for 

defendant  offered  certain  evidence  for  a  certain  stated  pm-pose, 
but  the  court  excluded  it  for  that  purpose,  but  admitted  it  for 
another  purpose,  it  was  not  error  to  instruct  the  jury  to  consider 
it  only  for  the  purpose  for  which  it  was  admitted. 


4. 


:  ALIBI :  EVIDBNCE  :  INSTRUCTIONS  NOT  CONTRADICTTORT.     The 

court  instructed  that  the  alibi  relied  on  as  iv  defense  must  be  estab- 
lished, if  at  all,  by  a  preponderance  of  the  evidence  ;  also,  that  if 
upon  the  whole  evidence,  including  that  tiding  to  establish  the 
alibi,  they  entertained  a  reasonable  doubt,  they  ahould  acquit.  Held 
that  these  instructions  were  not  contradictory  or  misleading,  but 
that  they  were  harmonious  and  correct. 
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5.     : :  INSTRUCTIONS  AS  TO  EVIDBNCB.    The  couTt  instructed 

as  follows :  *'  The  defense  of  alibi,  to  be  entitled  to  consideration, 
must  be  such  as  to  show  that  at  the  very  time  of  the  commission 
of  the  crime  charged  the  accused  was  at  another  place,  so  far  away 
or  under  such  circumstances  that  he  could  not,  with  ordinary 
exertion,  have  reached  the  place  where  the  crime  was  committed, 
so  as  to  have  participated  in  the  commission  thereof ; "  and  **  If  the 
proof  of  alibi  fails  to  show  as  to  either  defendant  on  trial,  you  will 
not  consider  it  as  to  him ;  but  if  it  does  show  as  to  either,  you  will 
give  it  full  consideration  as  to  the  defendant  of  whom  it  so 
shows.'*  Held  that  the  instructions  rightly  stated  the  law,  and 
were  not  subject  to  the  objection  that  they  directed  the  jury  not 
to  consider  the  evidence  pertaining  to  the  cUibu 

Appeal  from   Polk   District    Court.— B.01X.    Josiah 

Given,  Judge. 

Filed,  March  8,  1888. 

McHenry^  McHenry  <6  McHenry^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Beck,  J. — The  objections  to  the  conviction  of 
defendant  will  be  considered  in  the  order  of  their  dis- 
cussion by  his  counsel. 

I.  The  attorney  for  the  prosecution,  when  the  case 
was  called  for  trial  in  the  court  below,  moved  for  a 
I.  obiminal  continuance,  or  that  the  trial  be  set  down 
tiS'day  'fOT*"  for  a  later  day  of  the  term,  on  the  ground 
tion  of  court,  that  a  witness  examined  before  the  grand 
jury  was  not  in  attendance.  The  application  was  sup- 
ported by  the  affidavit  of  the  attorney,  showing  the  fact 
that  he  had  been  unable  to  procure  the  attendance  of 
the  witness  and  that  he  expected  to  procure  his  attend- 
ance, and  showing  the  facts  he  expected  to  prove  by  him. 
The  motion  was  sustained  so  far  as  to  pass  the  case  for 
three  days.  The  action  of  the  court  is  not  shown  to  be 
erroneous.  The  time  during  the  term  at  which  a  defend- 
ant shall  be  put  upon  his  trial  rests  wholly  upon  the 
sound  discretion  of  the  judge.  He  has  such  full  knowl- 
edge of  the  condition  of  the  business  of  the  court,  and 
the  facts  upon  which  the  term  of  trial  ought  to  be  fixed, 
that  we  cannot  interfere  unless  an  abuse  of  discretion, 
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and  prejudice  resulting  to  defendant,  be  shown.  There 
is  nothing  before  us  justifying  even  a  suspicion  of 
either. 

II.  A  witness,  called  by  the  state  in  rebuttal,  was 
permitted  to  testify,  against  defendant's  objection,  that 
%, — -:  order  of  he  had  secu  defendant  on  the  night  of  the 

evidence  to       _  .  _  -i  .. 

rebut  alibi,  larceuy  near  the  place  where  it  was 
committed  and  heard  two  shots  fired,  and  to  some  other 
circumstances  connected  therewith.  Counsel  for  the 
state  insist  that  this  evidence,  being  in  rebuttal,  was 
erroneously  received.  The  defense  relied  upon  was  an 
aZihi^  and,  as  we  understand  the  case,  the  evidence  in 
question  was  admitted  to  rebut  defendant's  evidence  in. 
support  of  this  defense.  It  cannot  be  doubted  that  the 
state  is  not  required  to  introduce  evidence  in  chief  which 
shall  contradict  testimony  afterwards  given  by  the  defend- 
ant, tending  to  show  that,  at  the  time  of  the  crime,  he 
was  at  another  place.  If  this  were  so^  the  state  would 
be  bound  to  contradict  testimony  of  the  defendant 
before  it  was  given  and  before  it  was  known  what  would  be 
^ven  upon  the  defense,  or,  in  fact,  that  any  evidence  at  all 
would  be  given  in  support  of  it,  or  that  it  would  even 
be  made  and  relied  upon.  It  is  plain  that  the  state  may 
in  rebuttal  support  the  proof  before  given  of  defendant's 
presence  at  the  time  and  place  of  the  crime,  and  con- 
tradict testimony  tending  to  prove  an  alibi.  The  state- 
ments of  the  witness  as  to  shots  fired  and  other . 
matters  were  properly  permitted,  as  they  were  circum- 
stances connected  with  the  fact  stated  that  he  had  seen 
the  defendant  at  the  time,  and  they  served  to  identify 
the  time  and  place,  and  support  the  testimony  of  the 
witness.  Circumstances  of  this  kind  are  proper  to  test 
the  memory  of  the  witness,  to  fix  his  attention,  and  to 
verify  the  truth  of  his  statements.  We  conclude  that 
the  evidence  was  rightly  admitted. 

III.  The  defendant  introduced  evidence  tending  to 
show  that  the  house  where  the  crime* was  committed  was 

of  bad  reputation.     In  an  instruction  the 

*  tipnaB  to  nee  jury  were  directed  that  this  evidence  could 

of  eyideoce.      •      ^  -i  -i 

be  considered   to    determine    whether  the 
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larceny  was  committed  with  violence,  or  whether  the 
violence  was  for  some  other  purpose.  Counsel  objected 
to  the  instruction,  on  the  ground  that  the  evidence  was 
admitted  to  aflfect  the  credibility  of  the  witness.  It 
is  true  that  the  counsel,'  when  the  evidence  was 
offered,  claimed  that  it  was  introduced  for  that  purpose, 
and  the  court  overruled  an  objection  thereto  by  the 
state.  But  the  reason  of  the  admission  of  the  evidence 
given  by  the  court  was  substantially  the  same  as  that 
stated  in  the  instruction.  It  does  not  appear  to  be 
erroneous,  and  we  will  not  reverse  for  the  reason  that 
the  jury  were  not  informed,  in  connection  with  it,  that 
they  should  consider  it  to  determine  the  credibility  of 
the  witness. 

IV.  It  is  urged  that  the  verdict  is  contrary  to  the 
evidence  and  instructions.  We  think  differently.  Cer- 
tain it  is  that  the  verdict  is  not  so  unsupported  by  the 
evidence  as  to  authorize  us  to  interfere. 

V.  The  court  below,  in  one  or  more  instructions, 
directed  the  jury,  in    substance,  that  the  alibi  relied 

iipon  as  a  defense  must  be  established,  if  at 
evidence : '      all,  by  the  preponderance  of  the  evidence. 


instructions 
not  contra- 
dictory. 


Another  instruction  directs  the  jury,  in 
effect,  that  if  upon  the  whole  evidence, 
including  that  tending  to  establish  the  aZibiy  they  enter- 
tained a  reasonable  doubt,  they  should  acquit.  Counsel 
•  for  defendant  insist  that  these  instructions  are  contra- 
dictory and  misleading.  We  are  of  the  opinion  that 
they  harmonize,  and  each  and  all,  considered  together, 
accord  with  doctrines  recognized  by  this  court.  Under 
these  instructions  the  jury  are  required  to  find  the  alibi 
upon  the  preponderance  of  the  evidence,  but  if  a  rea- 
sonable doubt  of  defendant's  guilt  remains  in  their 
minds  after  weighing  all  the  evidence,  they  must  acquit. 
They  cannot  acquit  on  the  defense  of  the  aliM  unless  it 
is  supported  by  the  preponderance  of  the  evidence. 
But  if  the  evidence  upon  that  defense,  considered  alone 
or  in  connection  with  all  other  evidence,  leaves  a  rea- 
sonable doubt  in  the  minds  of  the  jury,  they  cannot 
convict.     The  instructions  accord  with  the  doctrines  of 
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this  court    pertainiDg  to    the  subjects    of  alibi    and 
reasonable  doubt. 

VI.  Counsel  for  defendants  question  the  doctrines 
recognized  by  this  court  as  to  preponderance  of  proof 
required  to  sustain  an  alibi.  They  con  cede  that  it  has  been 
adopted  and  followed  by  many  decisions  of  this  court. 
The  instructions  given  in  this  case  upon  the  subject 
follow  those  decisions.  We  discover  no  reasons  for  now 
overruling  them,  and  a  majority  of  the  court  remain  well 
satisfied  of  their  correctness.  We  do  not  think  it  would 
be  profitable  to  repeat  here  what  this  court  has  said  in 
prior  decisions  upon  the  subject.  * 

VII.  An  instruction  (the  seventh)  is  in  the  follow- 
ing language : 

"The  defendants  claim,  as  one  of  their  defenses, 
what  is  known  in  law  as  an  alibi;  that  is,  at  the  time 
5.  r— =-r-      the  robbery  with  which  they  are  charged 

instructions  ,.        ''  ..,.,  .       -i.«.x 

as  to  evidence,  was  being  comuuttcd,  they  were  at  a  different 
place,  so  that^  they  could  not  have  participated  in  its 
commission. 

"  The  burden  is  upon  each  defendant  to  prove  this 
defense  for  himself,  by  a  preponderance  of  evidence ; 
that  is,  by  the  greater  and  superior  evidence. 

*'  The  defense  of  alibi,  to  be  entitled  to  considera- 
tion, must  be  such  as  to  show  that  at  the  very  time  of 
the  commission  of  the  crime  charged  the  accused  was  at 
another  place,  so  far  away  or  under  such  circumstances 
that  he  could  not  with  any  ordinary  exertion  have 
reached  the  place  where  the  crime  was  committed  so  as 
to  have  participated  in  the  commission  thereof, 

"  If  the  proof  of  alibi  fails  to  show  as  to  either 
defendant  on  trial,  you  will  not  consider  it  as  to  him  ; 
but  if  it  does  so  show  as  to  either,  you  will  give  it  full 
consideration  as  to  the  defendant  of  whom  it  so  shows.'* 

Counsel  for  defendant  understand  that  the  court 
below,  in  the  third  and  fourth  paragraphs  of  the  instruc- 
tion, in  the  use  of  the  words  "consideration"  and 
"  consider,"  directed  the  jury  that  they  should  not  con- 
sider   the  evidence   pertaining  to  the  alibi.    But  the 
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language  will  bear  no  such  interpretation.  The  words 
are  applied  to  the  defense  of  alibi^  and  not  to  the  proof 
tending  to  establish  it.  Of  course,  if  the  alibi  is  not 
established  by  a  preponderance  of  the  evidence,  it  is  not 
to  be  considered  as  proved.  It  must  have  no  considera- 
tion by  the  jury  in  controlling  their  finding  upon  that 
defense.  The  last  paragraph  of  (his  instruction  is 
doubtless  incorrectly  set  out  in  the  abstract,  as  it  is  not 
grammatical.  -  It  doubtless  reads  as  given  as  follows : 
'*If  the  proof  fails  to  show  the  alibi  as  to  either  defend- 
ant," etc.  But,  as  it  appears  in  the  abstract,  it  presents 
the  same  thought,  though  not  so  clearly.  It  surely  does 
not  convey  the  idea,  as  claimed  by  counsel,  that  any  evi- 
dence tending  to  prove  the  alibi  is  not  to  be  considered. 

VIII.  The  third  paragraph  of  the  seventh  instruc- 
tion is  complained  of.  We  think  it  correct.  If  the 
proof  shows  that  defendant,  at  the  time  of  the  commis- 
sion of  the  offense,  was  so  near  the  place  of  the  offense 
that  under  ordinary  circumstances  he  could  have  been 
present  and  participated  therein,  it  would  fail  to  estab- 
lish the  alibi.  It  is  plain,  therefore,  that  to  sustain  the 
defense  he  must  show  that  he  was  so  far  away  that 
under  the  circumstances  proved  he  could  not  have  been 
present  at  the  time  and  place  of  the  crime.  This  is  just 
what  the  court  directs  the  jury  in  the  instruction  com- 
plained of  by  counsel. 

This  discussion  disposes  of  all  questions  argued  by 
counsel.    The  judgment  of  the  district  court  is 

Affirmed. 


The  State  v.  Maher  et  al. 

1.  Appeal :  EVIDENCE  TO  SUPPORT  VERDICTT.  Since  it  cannot  be  said 
that  there  was  each  a  want  of  evidence  in  this  case  that  the  jury,  in 
the  exercise  of  their  discretion,  could  not  have  found  the  defend- 
ants guilty,  this  court  cannot  reverse  the  judgment  for  a  want  of 
evidence. 

2.  Criminal  Law  :  alibi  :  instructions  as  to  evidence.  (State  v. 
Maher,  ante,  p.  77,  followed), 

8.  Appeal:  OBJEcnoNS  to  evidence  not  urged  below.  Where 
evidence  is  objected  to  below  on  a  certain  stated  ground,  another 
gpround  not  so  stated  cannot  be  urged  on  appeaL 


DECEMBER  TERM,  1887.  83 

The  State  v.  Maher. 

I 
I 

Appeal  from  Polk  District  Court.— Ron.  Josiah 

GiVET^,  Judge. 

Piled,  March  8,  1888. 

The   defendants   were  indicted  and  convicted  ol 
robbery.    They  now  appeal  to  this  court. 

McSenryj  MoBenry  <fi  McHenry^  for  appellants. 

'  A.  J.  Bdker^  Attorney  General,  for  the  State. 

Beok,  J. — I.     Defendants'  counsel  first  object  that 

the  verdict  of  the  jury  is  not  supported  by  the  evidence. 

^   All    that    need   be   said  upon    this  point 

'  denoe  to^sap-  is  that   the  evideuce  is,   to  some   extent, 

conflicting,  and  is  not  wholly  certain  in 
connecting  the  defendants  with  the  crime.  But  it 
cannot  be  said  that  it  is  so  wanting  in  this  regard  that 
the  jury,  in  the  proper  exercise  of  their  discretion, 
could  not  have  found  the  defendants  guilty.  We  can- 
not, therefore,  interfere  with  the  verdict. 

II.    The   defendants  relied    upon   an  alibi   as   a 

defense.    As  applicable  thereto  the  district  court  gave 

2.  cbimihal       certain  instructions  like^    if  not  verbatim 

SroctlonB*  M  copies  of  the  instructions  given  in  the  preced- 

to  oYidenoe.     j^g  ^^^  ^j  g^^^j^  ^  Maker,  ante,  p.  77.    The 

same  objections  to  the  instructions  urged  in  that  case  are 
urged  in  this.  We  need  not  rep  eat  what  we  have  said 
in  the  prior  case  upon  the  objections  to  these  instruc- 
tions.   We  again  hold  them  to  be  correct. 

IIL  The  prosecuting  witness  was  permitted  to 
testify  in  his  re-direct  examination  that  another  person 
«  appwll:  Ob-  ^^  *^®  night  of  the  crime  had  given  the 
SSdSnoe*^not  i^^mes  of  defendants,  who  were  then  sus- 
urged  below,  pected.  The  evidence  was  properly  admitted 
by  the  court  below,  for  the  reason  that  inquiries  as  to 
the  names  of  the  parties  he  suspected  were  made  by 
defendants'  counsel  upon  the  cross-examination,  and  the 
evidence  was  proper  to  explain  why  the  witness  charged 
defendants  with  the  crime.    Counsel   insist  that  the 
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question  in  response  to  which  the  evidence  was  given 
was  leading.  But  no  such  objection  was  made  at  the 
time  it  was  asked.  If  subject  to  objection  on  this 
ground,  it  was  waived  by  a  failure  to  make  it  when  the 
error,  if  any,  could  have  been  corrected. 

No  other  questions  arise  in  the  case.    The  judg- 
ment of  the  district  court  is 

Atfibmed. 


Davis  v.  Kimball  et  al. 

Venue  :  suit  at  wrong  place  as  to  two  op  five  counts  :  change 
OF  VENUE  :  EXPENSES.  Tiiis  action,  in  five  counts,  was  brought  in 
the  district  court  at  Avoca,  but  the  Qourt  would  have  had  no  juris- 
diction at  that  place  (it  not  being  the  county-seat)  of  the  causes  of 
action  set  up  in  two  of  the  counts,  had  thev  stood  alone.  Defend- 
ants moved  that  as  to  these  two  counts  the  cause  be  removed  to 
Council  Bluffs,  which  was  the  county-seat  and  the  place  of  their 
residence,  and  that  they  be  allowed  compensation  for  trouble  and 
expense  in  attending  at  the  wrong  placa  Held  that  the  motion  was 
properly  overruled  on  both  points,  and  that  their  proper-remedy, 
if  they  were  not  wiUing  to  try  the  whole  case  at  Avoca,  was  to 
move  to  strike  out  those  counts  of  which  the  court  had  no  juris- 
diction. 

Appeal  from  Pottawattamie   District   Court. — ^Hon. 

George  Carson,  Judge. 

Piled,  March  9,  1888. 

Thi8  is  an  action  at  law,  and  was  brought  in  the 
district  court  at  Avoca,  in  Pottawattamie  county.  The 
petition  contains  five  counts,  three  of  which  were  upon 
promissory  notes  made  payable,  at  Avoca,  to  the  order 
of  J.  W.  Davis,  and  by  him  transferred  to  the  plaintiflF. 
The  other  two  counts  were  for  the  wrongful  conversion 
of  certain  property  and  money  of  the  plaintiff  by  the 
defendants.  The  defendants,  who  reside  in  the  city  of 
Council  BluflEs,  appeared  and  made  an  application  for  a 
change  of  the  place  of  trial  of  the  demands  set  forth  in 
the  said  last  two  counts.  They  also  demanded  a  reason- 
able compensation  for  trouble,  expenses,  etc.,  for  being 
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compelled  to  appear  at  Avoca.  The  plaintiff  filed 
objections  to  the  application  for  a  change  of  the  place 
of  trial,  and  on  the  same  day  dism  issed  that  part  of  the 
action  contained  in  said  two  counts.  Afterwards  the 
court  overruled  the  application,  and  refused  to  allow 
the  defendants  any  compensation.     Defendants  appeal. 

Fremont  Berijamin  and  Finley  BurJcey  for 
appellants. 

Turner^  SmitTi  &  Oullison^  for  appellee. 

RoTHRooK,  J. — The  defendants  did  not  demand 
that  the  venue  of  the  whole  suit  or  action  be  changed. 
They  could  not  rightfully  do  this,  because  the  court  at 
Avoca  had  jurisdiction  of  the  action  so  far  as  it  related 
to  the  promissory  notes  payable  at  Avoca.  They 
demanded  that  the  petition  should  be  divided,  and  part 
of  the  claims  should  be  tried  at  one  place  and  part  at 
another.  This  they  had  no  right  to  require.  They  were 
rightfully  in  court  at  Avoca  on  that  part  of  the  suit 
which  was  brought  upon  the  promissory  notes.  If  they 
did  not  desire  to  try  the  other  counts  of  the  petition, 
then  they  should  have  moved  to  strike  them  from  the 
petition.  But  the  plaintiff  saved  them  that  trouble  by 
striking  them  out  on  her  own  motion. 

This  is  all  there  is  of  the  case.     We  need  not  deter 
mine  the  other  questions  discussed  by  counsel. 

Affirmed. 


Griffith  v.  The   Chicago,  Burlington  &   Pacific     rg  ^ 
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Railroad  Company  et  al.  rir  as 

•        |dl06  52T 

Bailroadfl  :  authority  of  PBEsmsNT.  The  president  of  a  railroad 
company  has  no  power,  by  virtue  of  his  office  simply,  to  let  a  con- 
tract ia  behalf  of  the  company  for  the  construction  of  its  road, 
when  the  same  is  already  under  contract  made  by  its  board  of  direc- 
tors. {Templin  v.  Chicago,  B.  <fc  P.  Ry*  Co,,  73  Iowa,  548, 
foUotced.) 
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Griffith  V.  The  Chicago.  B.  &  P.  Ry,  Co. 

Appeal  from  Jefferson  Circuit  Court. 

Piled,  March  9,  1888. 

Tins  is  an  action  in  equity  to  recover  a  balance 
alleged  to  be  due  the  plaintiflE  for  work  done  by  him  in  the 
construction  of  a  railroad,  and  to  establish  and  foreclose 
a  mecfianic's  lien  on  the  property.  The  circuit  court 
entered  judgment  dismissing  the  petition,  and  plaintiff 
appeals. 

Jones  &  Fuller^  for  appellant. 

CooJc&  Clements  and  B.  A.  Sankey^  for  appellees. 

Reed,  J. — Plaintiff  claims  to  have  done  the  work 
under  a  contract  with  the  New  Sharon,  Coal  Valley  & 
Eastern  Railroad  Company,  the  agreement  being  entered 
into  on  the  part  of  the  corporation  by  S.  C.  Cook,  its 
president.  The  name  of  the  corporation  was  subse- 
quently changed  to  the  Chicago,  Burlington  &  Pacific 
Railroad  Company.  The  evidence  shows  that  the  work 
was  in  fact  done  under  a  contract  entered  into  by  plain- 
tiff with  Cook  ;  but  defendants  claim  that  the  latter  was 
acting  for  the  Trunk  Line  Construction  Company,  and 
that  consequently  plaintiff  was  a  subcontractor.  If  that 
claim  is  true,  it  is  conceded  that  plaintiff  cannot  recover 
as  against  these  defendants,  for  the  reason  that  he  did 
not  take  the  steps  requisite  to  preserve  his  lien  as 
against  them.  The  evidence  leaves  little  doubt,  we 
think,  but  that  plaintiff  understood,  when  he  entered 
into  the  contract  with  Cook,  that  the  latter  was  repre- 
senting the  railroad  company ;  and  if  Cook  had  been 
clothed  with  power  to  contract  for  that  company,  it 
probably  would  have  been  bound  by  the  contract.  But 
there  is  no  evidence  that  he  had  that  power,  and  it  is 
shown  that  the  board  of  directors  of  the  company  had 
already  entered  into  a  contract  with  another  person  for 
the  performance  of  the  same  work,  and  that  that  con- 
tract had  been  transferred  to  the  Trunk  Line  Construc- 
tion Company,  which  company  has  been  paid  for  the 
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work.  The  case,  in  its  facts,  is  like  Templinv.  Chicago^ 
B.  &  P.  Ry.  Co.^  73  Iowa,  548,  in  which  we  held  that 
the  president  of  a  railroad  company  does  not  have  power, 
by  virtue  of  his  office  merely,  to  bind  the  company  by  a 
contract  for  the  construction  of  its  railroad.  That  hold- 
ing is  conclusive  of  the  rights  of  these  parties. 

Affibmed. 


Logan  v.  Samsel. 

Procedure  :  on  wbtt  of  error  :  final  judgment.  Where,  in  an 
*  action  in  a  justice's  court,  there  was  judgment  against  plaintiff  on 
.a  counter-claim,  but  it  was  set  aside  on  plaintiff's  motion,  and 
defendant  sued  out  a  writ  of  error  thereon, — whether  the  court,  in 
sustaining  the  writ  of  error,  properly  rendered  final  judgment  for 
the  defendant,  instead  of  sending  the  case  back  to  the  justice  for 
further  proceedings,  depends  upon  circumstances  which  are  not 
shown  by  the  record,  and  so  the  action  of  the  court  in  so  doing 
must  be  affirmed.  The  fact  that  the  plaintiff,  after  the  writ  of 
error  had  been  sued  out,  perfected  an  appeal  to  the  same  court, 
which  was  pending  therein  when  the  writ  of  error  was  adjudi- 
cated, was  not  proper  to  be  considered. 

Appeal  from    Buena    Vista    District    Court. — Hon. 

Geo.  H.  Carb,  Judge. 

Filed,  March  9,  1888. 

This  action  originated  before  a  justice  of  the  peace, 
where  there  was  a  judgment  in  favor  of  the  defendant, 
nix)n  a  counter-claim.  On  the  plaintiff's  application, 
the  judgment  was  set  aside.  The  defendant  sued  out  a 
writ  of  error  from  the  district  court,  which,  upon  a  hear- 
ing, was  sustained.  The  court  entered  a  judgment 
affirming  the  original  judgment  entered  by  the  justice 
of  the  peace.     Plaintiif  appeals. 

Bweeley  &  Slocum  and  /.  TT.  Bane^   for  appellant. 

Robinson  4'  Milchrist^  for  appellee. 
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RoTiiROCK,  J. — The  amount  in  controversy  is  less 
than  one  hundred  dollars,  and  the  appeal  comes  to  us 
upon  the  following  certificate  of  the  trial  judge: 
*'  Where  a  judgment  has  been  rendered  against  the 
plaintiflp  in  an  action  before  a  justice  of  the  peace,  and 
the  justice  sustains  a  motion  of  plaintiff,  filed  under 
section  3543  of  the  Code,  and  the  defendant  sues  out  a 
writ  of  error  from  the  district  court,  alleging  in  his 
affidavit  therefor  that  the  justice  erred  in  sustaining 
said  motion ;  and  where,  upon  hearing  in  the  district 
court,  the  writ  of  error  is  sustained,  and  it  appearing  of 
record  that  subsequent  to  the  suing  out  of  said  writ  of 
error,  and  within  twenty  days  from  the  rendition  of 
the  said  judgment  by  said  justice,  the  plaintiff  had 
filed  his  appeal  bond,  and  perfected  his  appeal  of  said 
case  to  the  district  court,  and  it  was  pending  therein  for 
trial,  has  the  defendant  the  right  to  elect  whether  he 
will  have  the  case  returned  to  the  justice  for  further 
proceedings,  or  have*  final  judgment  entered  in  his 
favor  in  the  district  court  at  the  time  of  the  ruling 
upon  the  writ  of  error  ?  And  did  the  court  err  in  sus- 
taining the  judgment  of  the  justice  of  the  peace,  and 
rendering  final  judgment  thereon?"  It  does  not 
appear  from  the  certificate  upon  what  ground  the  dis- 
trict court  sustained  the  writ  of  error.  The  presump- 
tion must  be  entertained  that  it  was  for  the  reason  that 
the  judgment  originally  rendered  by  the  justice  of  the 
peace  was  valid,  and  that  the  plaintiff  had  no  right  to 
have  it  set  aside  or  annulled.  If  so,  it  would  seem  to 
follow  that  final  judgment  should  be  rendered  in  the 
district  court.  It  is  impossible  to  determine  from  the 
certificate  whether  the  court  erred  in  rendering  final 
judgment.  There  may  be  cases  where  such  a  judgment 
should  not  be  rendered,  and  where  the  successful  party 
on  the  hearing  on  the  writ  of  error  would  have  no  right 
to  demand  that  judgment  be  rendered  in  the  district 
court ;  and  again,  there  may  be  cases, — as  where  there 
appears  to  be  no  further  right  to  a  trial, — where  the  suc- 
cessful party  would  have  such  right ;  and,  for  aught 
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that  appears  in  this  certificate,  this  is  just  such  a  case. 
We  do  not  think  the  fact  that  plaintiff  appealed  after 
he  succeeded  in  having  the  judgment  set  aside  is  of 
controlling  importance  in  the  case.  He  made  his  elec- 
tion as  to  his  remedy  against  the  judgment,  and  at  his 
application  it  was  set  aside.  The  question  pregpnted  to 
the  court  on  the  writ  of  error  involved  the  correctness 
of  that  determination  of  the  case.  He  had  no  right  in 
that  proceeding  to  seek  an  adjudication  of  his  right  to 
an  appeal  from  the  original  judgment.  So  far  as  we 
are  advised  from  the  certificate,  we  think  the  district 

court  correctly  determined  the  case. 

Affirmed. 

Robinson,  J. ,  having  been  of  counsel  in  the  case, 

takes  no  part  in  the  decision  of  this  case. 


MoReynolds  v.  MoReynolds  et  al. 

1.  Equity  Jurisdiction:  PABTNERsmrs.  Partnerships,  and  the 
question  of  their  existence,  are  matters  of  which  chancery  has 

•  jurisdiction  ( AtUtman  v.  Fuller,  53  Iowa,  60 ;  RicJiards  v.  Cfrin^ 
neU,  68  Iowa,  44)  ;  and  where  such  an  issue  is  raised,  it  is 
not  improper  to  transfer  the  cause  to  the  chancery  docket  for 
determination. 

2.  Continuanoe :  no  buunq  on  hotion  :  appeal.  A  continuance 
was  asked  on  a  showing  of  sickness,  which  was  clearly  insuffi- 
cient. Afterwards  additional  affidavits  were  filed,  but  no  ruling 
was  made  on  the  amended  showing.  Held  that  it  could  not  be 
said  that  any  error  was  in  this  committed  by  the  court. 

8.  Appeal :  exclusion  of  evidence  :  no  exception  taken.  Objec- 
tions to  the  exclusion  of  evidence  cannot  be  heard  when  made  for 
the  first  time  in  this  court. 

4.  Decree  :  in  excess  of  issues  :  no  prejudice.  A  decree  which 
goes  beyond  the  question  submitted  to  the  court  is  erroneous  in 
that  respect,  but  where  such  error  is  not  prejudicial  to  appellant, 
it  is  no*  ground  of  reversal.  In  this  case  appellant  has  leave  to 
have  the  decree  amended,  at  his  costs,  upon  the  remanding  of  the 
cause. 

Appeal  from    Wapello  District  Court. — Hon.   E.   L. 

Burton,  Judge. 

Filed,  Maboh  9,  1888. 
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This  action  is  to  recover  certain  personal  property, 
or  the  value  thereof,  to  which  plaintiff  claims  she  is 
entitled  as  the  widow  of  het  deceased  husband,  Solo- 
mon McReynolds,  who  owned  it  at  his  death.  The 
cause  was  transferred  to  the  chancery  docket,  and  upon* 
a  trial  as  an  equity  action  a  decree  was  entered  therein 
granting  the  relief  prayed  for  by  plaintiff.  Defendants 
appeal. 

W.  W.  Corpy  D.  C.  Beaman  and  J.  B.  McCoy^  for 
appellants. 

H.   B.,  HendersJiott  and    McNett   <ft   Tisdale^   for 
appellee. 

Beck,  J. — I.  The  plaintiff  claims  the  property  as 
the  widow  of  her  deceased  husband.  The  defendant 
denies  that  she  has  any  interest  in  it,  for  the  reason  that 
she  relinquished  all  claims  to  it  by  an  ante-nuptial 
agreement  or  marriage  settlement,  executed  between 
her  and  her  husband.  Defendant  M.  M.  L.  McRey- 
nolds, a  son  of  plaintiff's  deceased  husband,  in  his 
answer,  claims  that  he  owns  an  undivided  one-third  of 
the  property,  he  and  his  father  owning  it  at  the  death 
of  the  latter  as  partners.  In  an  amended  petition  the 
plaintiff  prays  that,  if  it  be  found  and  determined  that 
defendant  has  an  interest  in  the  property,  it  be  parti- 
tioned and  divided,  and  that  she  shall  have  other  relief 
to  which  she  may  be  entitled  in  equity.  After  the 
amended  petition  was  filed,  the  cause  was  transferred  to 
the  chancery  docket  for  trial.  It  was  tried  upon  the 
issue  involving  the  question  whether  the  property  was 
owned  by  defendant  and  his  father  as  partners,  which 
was  regarded  by  the  court  below  as  an  equitable  issue, 
and  it  was  found  that  no  partnership  existed,  and  a 
decree  was  rendered  so  declaring,  upon  a  finding 
that  the  property  belonged  exclusively  to  the  father. 
After  this  decree  was  rendered,  the  cause  was  retrans- 
ferred  to  the  law  docket  for  the  trial  of  the  issues 
cognizable  at  law. 
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II.  Defendants  complain  of  the  order  of  the'  court 
below  transferring  the  cause  to  the  chancery  docket,  on 

the  ground  that  there  was  no  issue  of 
diction :  pari^  equitable  cognizance  requinng  such  trans- 
nen  ps.        ^^^^    ^^  ^.^^  ^  observed  that  the  pleadings 

put  in  issue  the  existence  of  the  partnership,  and  the 
plaintiff  prayed  that,  if  it  be  found  to  exist,  she  have 
appropriate  relief.  Partnerships,  and  the  question  of 
their  existence,  are  matters  of  which  chancery  has 
jurisdiction.  1  Story,  Eq.  Jur.,  sec.  659.  This  doctrine 
has  been  frequently  recognized  by  this  court.  See, 
among  other  cases,  AuUman  v.  Fuller^  53  Iowa,  60,  and 
Richards  v.  Orinnell^  63  Iowa,  44.. 

III.  Counsel  for  defendants,  when  the  cause  was 
called  for  trial,  asked  for  a  continuance,  on  the  ground 

of   the   absence    of    defendant   M.   M.   L. 

'  AscB :  no  rui-  McReyuolds,  on  account  of  sickness.      The 

B^on:ap-    showing  upou  the  motion  when  first  made 

was  not  sufficient,  for  the  reason  that  the 
sickness  of  the  defendant  was  shown  in  no  other 
manner  than  by  a  letter  written  by  a  stranger.  After- 
wards an  additional  showing  was  made  by  affidavits, 
but  there  was  no  ruling  upon  the  motion  as  supported 
by  such  showing.  There  is  no  ground  to  hold  that  the 
court  below  erred  in  overruling  the  motion  for  a  contin- 
uance. 

IV.  The  case  was  tried  upon  written  evidence 
under  a  stipulation  of   the  parties.      But  defendants 

offered     the     oral    testimony    of     certain 

8.  Appeal  :   ex-        ..  l-    v  j.  •       j  xt_ 

elusion  of      Witnesses,  which  was  not  received,  on  the 

ovldtsDCO  *   IIO 

oxception       ground  of  the  stipulation,  or  for  some  other 
reasons.      No  exception  was  taken  to  the 
ruling  against  the  admission  of  this  testimony.     Objec- 
tions thereto  cannot,  therefore,   be  first  heard  in  this 
court. 

V.  It  is  urged  that  the  decree  goes  beyond  the 
question  submitted  to  the  court,  in  that  it  declares  that 
4.  d«cr»e:  In     ^^  ^'  ^^^  property  belonged  to  defendant's 

SS2^:*Jfo      father.     If  counsel's  position  be  correct,  it 
prejudice.      jg  qq  ground  f or  reversing.   As  to  defendants, 
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the  decree  is  binding,  but  as  to  those  not  parties  it  has 
no  such  effect.  But  it  is  doubtless  better  that  the 
decree  should  siraply  declare  that  defendant  has  an 
interest  in  the  property  as  a  partner  of  his  father.  It 
may  be  so  amended,  upon  the  cause  being  remanded, 
without  costs  to  plaintiff,  for  we  do  not  discover  that 
this  objection  was  made  in  the  court  below. 

VI.  Upon  the  merits  of  the  case  the  evidence  is 
conflicting.  There  is  much  positive  and  direct  evidence 
tending  to  show  that  the  father  and  son  were  partners 
as  to  the  property  in  controversy  ;  but  there  is  more  in 
support  of  plaintiff 's  claim  that  the  father  was  the  sole 
owner.  The  evidence  is  conflicting,  and  much  of  it  is 
irreconcilable.  We  are  quite  clear  in  the  opinion  that 
the  preponderance  is  with  plaintiff.  We  are  not  accus- 
tomed, in  cases  of  this  character,  to  discuss  the  evidence 
at  length.  No  profit  would  result  therefrom  to  the  par- 
ties or  the  profession. 

We  reach  the  conclusion  that  the  decree  of  the  court 
ought  to  be,  as  above  suggested, 

Modified  and  Affirmed. 


.  Ji  ^  Neff  v.  Beauohamp.  * 

Divorce :  decree  in  Nebraska  wtthout  jurisdiction  :  collateral 
ATTACK  in  IOWA.  In  an  application  by  plaintiff  for  the  admeasure- 
ment of  his  dower  in  his  deceased  wife^u  land,  it  was  alleged  in 
answer  that  his  wife  had  been  divorced  from  him  by  a  decree 
rendered  in  Nebraska.  Held  that  it  was  competent  for  him  to 
assail  the  decree  by  showing  that  it  was  rendered  without  juris- 
diction, and  that  a  demurrer  to  a  reply  setting  up  facts  showing 
such  want  of  jurisdiction  was  properly  overruled.  (See  authori- 
ties cited  in  opinion.) 

Appeal  from  Page  District  Court. 

Filed,  March  9, 1888. 

This  is  an  action  for  the  admeasurement  of  dower, 
or  the  setting  apart  of  the  distributive  share  of  the  hus- 
band in  the  real  estate  of  his  deceased  wife.  There  was 
a  petition,  answer  and  reply.  A  demurrer  to  the  reply 
was  overruled,  and  defendant  appeals. 
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J.  L.  Bachelor  J  for  appellant. 
No  appearance  for  appellee. 

BoTHROCK,  J.— It  is  averred  in  the  petition  that  the 
plaintiff  and  one  Sarah  A.  Griffith  were  married  in 
March,  1869,  and  that  the  marriage  relation  Existed 
between  them  until  February,  1887,  when  she  died, 
seized  in  fee  of  certain  land  ;  that  defendant  claims  an 
interest  therein,  but  that  such  interest  is  inferior  to 
plaintiff's  distributive  share  or  dower  right,  which  he 
prays  may  be  admeasured  and  set  off  to  him.  The 
defendant,  by  his  answer,  denied  that  the  marriage  rela- 
tion existed  between  plaintiff  and  Sarah  A.  Griffith  at 
the  time  of  her  death.  He  averred  that  on  the  fifth  day 
of  December,  1885,  the  said  Sarah,  who  was  then  the 
wife  of  the  plaintiff,  was  divorced  from  him  in  the  dis- 
trict court  of  Antelope  county,  Nebraska,  and  that  in 
September,  1888,  the  said  Sarah  and  the  defendant  were 
married  and  continued  to  be  husband  and  wife  until 
her  death.  To  this  answer  the  plaintiff  replied  as  fol- 
lows :  "That  said  alleged  divorce,  if  granted,  is  void 
as  against  his  claim  for  dower,  for  the  reason  that  said 
alleged  divorce  was  obtained  by  fraud  in  this:  that 
neither  Sarah  A.  Neff,  nor  plaintiff  herein,  were  at  any 
time  residents  of  Nebraska ;  nor  was  their  marriage 
solemnized  in  that  state ;  refers  to  section  seven,  chapter 
thirty-six,  Statute  of  Nebraska,  requiring  six  months ' 
residence  of  applicants  to  obtain  a  divorce,  when  the 
marriage  was  not  in  that  state  ;  that  said  Sarah,  for  the 
purpose  of  obtaining  a  divorce,  temporarily  left  her  r^i- 
dence  in  Page  county,  and  went  to  Antelope  county, 
Nebraska,  and  there  located  till  December,  1885,  then 
returned  to  Page  county ;  that  plaintiff  had  no  knowl- 
edge of  such  divorce  proceedings,  and  did  not  appear 
therein.  Denies  that  defendant  was  lawfully  married 
to  said  Sarah  A.  Neff.  Prays  that  the  Nebraska  divorce 
be  held  null  and  void,  as  far  as  plaintiff 's  claim  in  this 
suit  is  concerned.  Denies  that  the  Nebraska  court  had 
jurisdiction  of  such  divorce  suit,  because  of  the  alleged 
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fraud."  The  demurrer  is  to  the  effect  that  the  district 
court  in  Nebraska,  having  heard '  and  passed  upon  the 
sufficiency  of  the  evidence  of  said  applicant  for  divorce, 
and  her  residence  in  that  state,  that  court  had  jurisdic- 
tion of  the  suit;  and  that  the  record  and  judgment  of 
that  court  cannot  be  questioned  in  a  collateral  pro- 
ceeditig. 

We  have  set  ont  the  reply  in  full,  because,  for  the 
purposes  of  the  demurrer,  the  material  avermente  of  the 
reply  must  be  taken  to  be  true.  We  have,  then,  this 
question  :  The  laws  of  Nebraska  required  a  residence 
of  six  months,  in  order  to  acquire  the  right  to  make 
application  for  a  divorce.  The  said  Sarah  left  her  home 
in  this  state,  and  went  to  Nebraska  temporarily  and /or 
the  purpose  of  obtaining  a  divorce,  and,  when  it  was 
procured,  she  returned  to  Iowa.  In  the  case  of  State 
V.  FleaJc^  54  Iowa,  429,  the  defendant  was  indicted  for 
the  crime  of  adultery.  He  offered  in  evidence  a  judicial 
decree  of  the  territory  of  Utah,  which  showed  that  he 
had  been  divorced  from  his  wife  in  the  year  1877.  There- 
upon the  state  offered  evidence  to  the  effect  that  the 
defendant  during  the  year  1877  was  a  resident  of  the 
state  of  Iowa,  and  that  for  ten  years  preceding  1879  he 
was  a  resident  of  Iowa,  except  about  seven  months  dur- 
ing the  year  1873.  It  was  held  that  this  was  proper 
evidence,  upon  the  ground  that  it  is  competent  to  estab- 
lish by  parol  that  a  judgment  or  decree  rendered  in 
another  state  is  void  for  want  of  jurisdiction  in  the 
court  rendering  it.  That  case  would  seem  to  be  decisive 
of  this.  If  the  court  rendering  the  decree  had  no  juris- 
diction, the  decree  was  absolutely  void  from  the  begin- 
ning. WhitcoTTib  V,  WJiiicombj  46  Iowa,  437  ;  State  v. 
Whitcomb,  62  Iowa,  86.  And  in  Thompson  v.  Whit- 
man,  18  Wall.  457,  it  was  held  that  a  judgment  of  a 
state  court  may  be  collaterally  assailed  in  the  court  of 
.another  state  by  showing  that  it  was  rendered  without 
jurisdiction. 

The  demurrer  to  the  reply  was  correctly  overruled. 

Affirmed. 
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OooLD  V.  Lyqn  County  et  al.y  and  nine  other  like 

cases. 

Tazation :  township  board  or  equalization  :  increasing  assess- 
ment OF  LAND  IN  EVEN-NXTKBBRED  YEARS.  From  a  comparison  of 
various  sections  of  the  Code  cited  in  the  opinion,  it  is  Tield  that  the 
board  of  equalization  of  a  township,  town  or  city  has  no  authority, 
in  the  even-numbered  years,  to  add  to  or  change  the  assessed  value  of 
real  estate  as  established  in  the  next  preceding  odd-numbered  years, 
in  which  alone  such  property  is  assessable ;  and  where  such  change 
was  attempted,  the  collection  of  the  additional  taxes  arising  from 
an  increase  of  the  assessed  value  was  properly  enjoined.  [Beck,  J., 
dissenting,] 

Appeal  from  Lyon  District  Court.— Ro^.  George  W. 

Wakefield,  Judge. 

Piled,  March  9, 1888. 
• 
Plaintiff  is  the  owner  of  certain  real  estate  in  the 
town  of  Rock  Rapids.  The  town  was  incorporated  in 
November,  1886.  The  real  estate  in  the  town  was 
assessed  for  taxation  in  that  year  by  the  assessor  of  the 
township  in  which  the  town  is  situated  ;  plaintiff '  s  prop- 
erty being  assessed  at  eight  hundred  and  forty  dollars. 
The  town  council,  acting  as  a  board  of  equalization,  in 
1886,  assumed  to  equalize  the  assessment  of  the  real 
estate  of  the  town.  By  their  action,  plaintiff's  assess- 
ment was  increased  to  eighteen  hundred  and  sixty-three 
dollars,  and  those  of  the  plaintiffs  in  the  other  cases  were 
also  increased  in  various  amounts.  The  assessor  returned 
this  action  of  the  council  to  the  county  auditor,  who 
carried  the  amount  of  the  assessm  ent  as  corrected  onto 
the  tax-books  for  that  year,  and  the  taxes  were  then 
entered  on  the  basis  of  such  assessment.  Plaintiff 
brought  this  action  to  restrain  the  collection  of  that 
portion  of  the  amount  so  entered  which  is  in  excess  of 
the  sum  which  would  accrue  on  the  assessment  as  made 
by  the  assessor  in  1885.    The  district  court  entered  a 
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decree  in  accordance  with  the  prayer  of   the  petition. 
Defendants  appeaL 

Van  Wagenen  &  McMillen^   J.  M.  Parsons  and 
S.  K.  Tracy,  for  appellants. 

E.  C,  Roosch  and  J.  F.  Eecleston^  for  appellees. 

Reed,  J. — A  nnmber  of  questions  have  been  argued 
by  counsel,  which,  in  the  view  we  take,  are  not  material, 
and  need  not  be  considered  in  determining  the  case. 
The  question  on  which  the  rights  of  the  parties  dex)end 
is  whether  the  board  of  equalization  has  the  power  to 
equalize  the  assessment  of  real  estate  at  any  time  except 
during  the  year  in  which  the  assessment  is  made.  It  is 
provided  by  statute  ( Code,  sec.  812)  that  ''real  estate 
shall  be  listed  and  valued  in  the  year  1873,  and  each 
second  year  thereafter."  The  board  of  equalization  is 
constituted  by  section  829  of  the  Code,  and  its  powers 
and  duties  are  defined  by  that  and  the  following  section. 
They  have  power  to  increase  or  diminish  the  valuation 
of  any  piece  of  property,  or  the  entire  assessment  of 
any  taxpayer,  as  they  may  deem  just  and  necessary  for 
an  equitable  distribution  of  the  burden  of  taxation  % 
upon  all  the  property  of  the  township.  They  also  have 
power  to  add  to  the  assessment,  as  returned  by  the 
assessor,  any  taxable  property  in  the  township  not 
included  therein.  It  is  provided  by  section  830  that 
said  board  shall  meet  for  that  purpose  on  the  first  Mon- 
day in  April  of  each  year,  and  continue  from  day  to  day 
until  completed.  If  the  question  was  to  be  determined 
from  a  consideration  of  this  provision  alone,  it  may  be 
that  its  language  is  broad  enough  to  warrant  the  con- 
struction contended  for  by  appellants  ;  but,  when  it  is 
borne  in  mind  that  personal  property  is  to  be  listed  and 
valued  every  year,  it  is  apparent  that  the  provision 
which  requires  the  board  to  meet  and  act  in  each  year  is 
not  necessarily  conclusive  of  the  question  before  us.  And 
there  are  other  considerations  and  provisions  which  we 
think  are  controlling.  It  is  made  the  duty  of  the  asses- 
sor to  return  to  the  county  auditor,  on  or  before  the 
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third  Monday  in  May  of  each  year,  one  of  the  assess- 
ment books  showing  the  assessment  of  the  property  of 
each  taxpayer,  after  the  same  has  been  corrected  by  the 
township  board  of  equalization.*  Code,  sec.  825.  The 
board  of  supervisors  constitutes  a  county  board  of 
equalization,  and,  at  the  regular  meeting  in  June  of  each 
year,  they  are  required  to  equalize  the  assessment  of  the 
several  townships,  cities  and  incorporated  towns  o^  their 
county.  Sec.  832.  The  executive  council  constitutes 
the  state  board  of  equalization.  They  are  empowered  to 
'*  add  to  the  aggregate  valuation  of  real  property  of  each 
county,  which  they  shall  believe  to  be  valued  below  its 
proper  valuation,  such  percentage*  in  each  case  as  will 
raise  the  same  to  its  proper  valuation,"  and  to  "  deduct 
from  the  aggregate  valuation  of  each  county,  which 
they  shall  believe  to  be  valued  above  its  proper  valua- 
tion, such  percentage  in  each  case  as  will  reduce  the 
same  to  its  proper  valuation."  And  they  are  required 
to  meet  for  that  purpose  on  the  second  Monday  in  July, 
in  each  year  in  which  real  property  is  assessed  (  sec. 
834 ),  and,  after  their  work  of  equalization  as  between 
the  counties  is  finished,  the  state  auditor  is  required  to 
transmit  to  the  county  auditor  a  statement  of  the  per- 
centage to  be  added  to  or  deducted  from  the  valuation 
of  real  property  in  his  county.  And  it  is  the  duty  of 
that  officer  to  add  or  deduct  from  the  valuation  of  each 
parcel  of  real  jnoperty  in  his  county  the  required  per- 
centage. Sec.  836.  And  it  is  on  the  valuation  as  thus 
determined  that  the  taxes  &re  levied.  It  thus  appears 
that  the  valuation  of  real  property  for  purposes  of 
taxation  is  not  definitely  and  finally  determined  until 
the  state  board  of  equalization  has  acted  ;  and  when  it 
has  acted,  and  its  action  has  been  certified  to  the  county 
auditors,  the  valuation  thus  established  necessarily 
becomes  the  basis  of  taxation  until  another  assessment 
and  another  equalization  can  be  had.  If  it  were  other- 
wise, it  would  result  that  the  equality  of  valuation,  which 
the  statute  was  intended  to  effect  as  between  the  coun- 
ties by  the  action  of  the  state  board  of  equalization, 
Vol.  74r-7 
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might  be  entirely  destroyed,  in  the  years  in  which 
real  property  is  not  assessed,  by  the  action  of  the  town- 
ship boards.  For,  if  they  may  change,  add  to  or 
diminish  the  assessment  in  one  individual  case,  they  may 
in  all  others,  and  thus  it  might  happen  that  the  grossest 
inequality  might  be  created  in  those  years,  for  which,  as 
the  state  board  is  by  implication  forbidden  to  take  any 
action  in  those  years,  there  would  be  no  remedy.  The 
present  case  affords  a  good  illustration  of  the  practical 
workings  of  the  system,  if  the  law  is  as  claimed  by 
appellants.  There  were  four  hundred  and  thirty 
individual  assessments  in  the  town,  and  of  these,  four 
hundred  and  six  were  changed  by  the  action  in  question, 
and  the  aggregate  amount  of  the  assessments  was 
affected  to  the  amount  of  many  thousands  of  dollars, 
And  is  sufficient  to  entirely  destroy  the  equality  created 
by  the  action  of  the  state  board  in  1885  between  that 
and  the  other  counties  of  the  state.  It  is  entirely  clear, 
we  think,  that  the  legislature  never  intended  that  such 
a  result  should  be  brought  about.  The  fact  that  the 
state  board  is  required  to  meet  for  the  purpose  of  equal- 
izing the  assessments  of  real  estate  only  in  those  years 
in  which  real  property  is  assessed,  shows  conclusively 
that  the  intention  of  the  legislature  was  that  the  valua- 
tion placed  upon  the  property  under  their  action  should 
afford  the  basis  for  taxation  during  the  biennial 
period. 

We  think  the  judgment  of  the  district  court  is 
right,  and  it  will  be  affirmed,  and  the  same  order  will  be 
made  in  each,  of  the  other  cases. 

Affirmed. 

Beck,  J.,  dissenting. 
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Gamble  v.  Mullin  et  aZ. 

1.  Kegligenoe:  instructions:  partial  statement  of  issttbs.  In 
an  action  basedon  negligence,  where  the  answer  charged  plaintiff 
with  contributory  negligence,  it  was  error,  in  stating  the  issues  tp 
the  jury,  to  omit  the  issue  of  contributory  negligence.  (See  cases 
cited  in  opinion). 

2.      :     INSTRUCTIONS     AS    TO     CONTRIBUTORY     NBOIJOSNCB.       In 

such  case,  the  jury  were  instructed  that  if  the  injury  complained 
of  was  caused  by  defendants'  negligence,  and  plaintiff  did  not,  by 
any  negligence  of  his  own,  contribute  to  the  injury,  they  should 
find  for  the  pl^ntiff ;  but  in  at  least  two  paragraphs  of  the  charge 
they  were  told,  without  qualification,  that  plaintiff  was  entitled 
to  recover  if  the  injury  was  the  result  of  defendants'  negligence  ; 
and  in  no  part  of  the  charge  were  they  plainly  told  that  contribu- 
tory negligence  on  plaintiff's  part  would  defeat  his  recovery. 
Held  that  the  charge  did  not  sufficiently  state  the  law  on  this  , 
point. 

8.  : :  BURDEN  OF  PROOF.  In  such  case,  it  was  not  suffi- 
cient to  instruct  that  plaintiff  had  the  burden  to  prove  the  negli- 
gence alleged  by  him,  as  it  was  incumbent  on  him,  also,  to  prove 
himself  free  from  contributory  negligence,  even  though  such  neg- 
ligence was  charged  upon  him  in  the  answer.  (See  cases  cited  in 
opinion). 

4.  Damages :  measure  of  :  injury  to  kare  in  breeding.  In  an 
action  for  an  injury  to  a  mare  in  breeding  her,  caused  by  the 
alleged  negligence  of  defendants,  and  resulting  in  her  death,  the 
measure  of  plaintiff 's  damages  was  her  value  at  the  time  of  the 
injury  (^Oardner  v.  Burlington,  C,  E,  cfc  N,  Ry.  Co,,  68  Iowa, 
592)  ;  and  it  was  error  to  admit  evidence  of  resulting  injury  to  her 
sucking  colt,  no  such  claim  having  been  pleaded. 

Appeal  from  Henry  Circuit  Court. — Hon.  W.  J. 

Jeffries,  Judge. 

Piled,  March  9,  1888. 

Plaintiff  seeks  tp  recover  damages  for  the  death 
of  a  mare,  alleged  to  have  been  caused  by  negligence 
and  want  of  skill  on  the  part  of  defendants.  The  case 
was  tried  to  a  jury,  and  a  judgment  rendered  in  favor 
of  plaintiff  on  the  verdict.     The  defendants  appeal. 
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Woolson  &  Bahh^  for  appellants. 

L.  O.  &  L.  A.  Palmer^  for  appellee. 

Robinson,  J. — The  plaintiflf  claims  that  he  caused 
a  mare  to  be  served  by  a  stallion  kept  by  defendants, 
and  that,  in  consequence  of  negligence  and  want  of  skill 
on  the  part  of  the  defendants'  groom,  an  injury  to  the 
mare  resulted,  from  the  effects  of  which  she  died.  The 
defendants  deny  that  any  injury  was  caused  by  want  of 
care  and  skill  on  their  part,  and  aver  that,  if  the  mare 
sustained  any  injury  from  the  service  in  question,  the 
plaintiff  caused  the  same,  or  contributed  thereto. 

I.     Defendants  complain  that  the  court  failed  to 
instruct  the  jury  properly  in  regard  to  the  issue  of  con- 
i.NKaT.TOENCB:   tributory  negligence.     The  charge  of   the 
partYifstatl-'    court  stated  a  part  of  the  issues,  but  failed 
ment  of  issues,  to  luf  orm  the  juiy  that  plaintiff  was  Charged 
with  having  caused  or  contributed  to   the  injury  and 
damage  sustained.     That  this  was  a  material  issue  in 
the  case  cannot  be  denied.     It  was,  therefore,   error  in 
the  court  to  omit  reference  to  this   when   stating  the 
issues  to  the  jury.     Owen  v.  Owen,  22  Iowa,  270  ;  Slate 
T.  Brainard^  ^5  Iowa,  /)72 ;  Potter  v.  Chicago,  R.  /.  <fe 
P.  Ry.  Co.,  46  Iowa,  399  ;  Hill  v,  Avltman,  68  Iowa, 
630.     The  jury  were  told  that  if  they  believed  "that 
the  injury  was  caused  by  carelessness  and  negligence  of 
2.  nboligknck  :   the   defendants   in   charge   of  the  stallion 
aVtS'c'ontrib-   owncd  by  defendants,  and  that  the  plaintiff 
gence.  did  uot,  by  any  negligent  act,  contribute  to 

the  injury  of  the  mare,"  their  verdict  should  be  for  the 
plaintiff.  But  they  were  also  told,  in  at  least  two  para- 
graphs of  the  charge,  without  qualification,  that  the 
plaintiff  is  entitled  to  recover  if  the  injury  was  the 
result  of  carelessness  or  negligence  on  the  part  of 
defendants.  It  is  true  that,  in  the  paragraph  of  the 
charge  first  referred  to,  the  jury  were  told  that  the  plain- 
tiff could  recover  in  the  case  stated  if  he  had  not  con- 
tributed to  the  injury,  but  it  is  not  stated  in  any  part  of 
the  charge  that  contributory  negligence  on  the  part  of 
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plaintiflf  would  prevent  his  recovery.     In  the  third  par- 
agraph of  the  charge  the  jury  are  told  that  the  burden 
8. — : — :      of  proving  negligence  rests  upon  the  party 
proof.  alleging  it.     We  do  not  understand  this  to 

be  correct,  as  applied  to  plaintiff  in  this  case.  It  was 
incumbent  upon  plaintiflf  to  prove  himself  free  from 
negligence,  notwithstanding  the  fact  that  negligence  on 
his  part  was  stated  in  the  answer.  As  bearing  upon 
these  questions,  see  Price  v.  Mahoney^  24  Iowa,  582 ; 
Muldowney  v.  III.  Cent  Ry.  Co.^  32  Iowa,  178,  180; 
Rusch  V.  City  of  Davenport^  6  Iowa,  451 ;  Donaldson 
V.  Miss,  &  Mo.  Ry.  Co,^  18  Iowa,  289 ;  Oreenleaf  v.  III. 
Cent.  Ry.  Co.^  29  Iowa,  46  ;  Baird  v.  Morford^  29  Iowa, 
636 ;  Reynolds  v.  Hindman^  32  Iowa,  148 ;  Patterson  t. 
Burlington  &  M.  R.  Ry.  Co.,  38  Iowa,  279 ;  Murphy  v. 
Chicagoj  R.  I.  &  P.  Ry.  Co.,  45  Iowa,  663;  Bonce  t). 
DvJ)uque  Street  Ry.  Co. ,  63  Iowa,  280 ;  Hawes  v.  Bur- 
lington,  C.  R.  &  N.  Ry.  Co.,  64  Iowa,  318. 

II.  The  plaintiff  was  permitted  to  prove,  against 
the  objection  of  defendants,  that  the  death  of  the  mare 
4  damaoto:       ^^^  ^^  injury  to  her  colt,  then  about  one 

Sjunf t^mare  i^^nth  old,  and  the  amount  of  such  injury, 
in  breeding,    Jq  ^j^jg  ^tq  think  there  was  error.     Injury  to 

the  colt  is  not  named  in  the  petition,  and  the  proof  as  to 
the  amount  of  damage  should  have  been  confined  to  the 
value  of  the  mare  at  the  time  of  the  injury.  2  Sedg. 
Dam.  731,  note ;  Gardner  t?.  Burlington,  C.  R.  &  N. 
Ry.  Co.,  68  Iowa,  592.  It  is  claimed  on  the  part  of 
appellee  that  the  evidence  objected  to  was  offered  only 
to  show  the  value  of  the  mare.  The  questions  objected 
to  and  the  answers  do  not  sustain  that  theory.  They 
were  directed  to  the  alleged  injury  to  and  value  of  the 
colt.  We  are  satisfied  the  amount  of  damage  allowed 
by  the  jury  was  not  based  entirely  upon  the  value  of 
the  mare  at  the  time  of  the  injury. 

III.  Other  errors  assigned  and  argued  relate  to 
matters  not  likely  to  be  involved  in  another  trial,  and 
need  not  be  determined  by  us.  For  the  errors  pointed 
out,  this  case  is 

Revkrsed. 
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1.  Appeal :  EVIDENCE  TO  SUPPORT  VERDICT.  Where  the  evidence  is 
conflicting,  this  court  will  not  interfere  with  a  verdict  on  the 
ground  that  it  is  not  sustained  by  the  evidence. 

2.  Consideration :  settlement  of  claims.  A  settlement  of  con- 
flicting accounts  is  a  valid  consideration  for  an  agreement  to  pay 
a  balance  found  due  one  of  the  parties. 

Appeal  from  Polk  District  Court, — Hon.  W.  F. 

Conrad,  Judge. 

Filed,  March  9,  1888. 

Action  to  recover  for  goods  sold  and  delivered. 
Defendants  admit  the  claim  of  plaintiff,  and  plead 
counter-claims.  Verdict  and  judgment  for  defendants. 
The  jjlaintiff  aj^peals, 

Macomher  &  Son,  for  appellant. 

JS?.  M.  Betzer  and  J.  M.  Drees,  for  appellees. 

Robinson,  J. — I.  Tlie  chief  controversy  in  this 
case  is  over  the  liability  of  plaintiff  for  certain  goods 
1.  Appeal:  evi-    sold  and  delivered,  but    which,  he  insists, 

dence  to  snp-  ,  ,  .        t    ,         i  . 

port  verdict,  wcre  nevcr  purcliased  or  received  by  him, 
and  for  which  he  never  agreed  to  pay.  The  evidence 
tends  to  show  that  these  goods  were,  in  fact,  sold  and 
charged  to  a  brother  of  appellant.  It  appears  that 
appellant  and  this  brother  were  for  several  years 
engaged  in  the  milling  business  under  the  firm  name  of 
Schaben  Bros.  While  they  were  so  engaged,  they  sold 
to  defendants  merchandise  to  the  amount  of  $1,045.76. 
During  the  same  time,  defendants  sold  to  Schaben  Bros, 
lumber  and  wheat  to  a  considerable  amount.  They  had 
given  their  note  to  one  of  the  defendants.  The  goods  in 
controversy  had  been  sold,  and  defendants  seemed  to 
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claim  that  both  plaintiff  and  his  brother  were  liable  for 
their  price.  In  January,  1884,  all  the  members  of  the 
tirm  of  Schaben  Bros,  and  C.  Branning  &  Son  met  and 
attempted  to  settle  their  respective  claims.  It  is  insisted 
by  defendants  that  this  was  accomplished ;  that  the 
claim  for  the  goods  in  controversy  was  included ;  and 
that  a  balance  of  $245.36  was  found,  and  agreed  by  all 
of  the  persons  aforesaid  to  be  due  the  defendants.  It  is 
further  claimed  that  plaintiff  and  his  brother  agreed  to 
give  their  note  at  a  later  date  for  this  agreed  balance. 
The  note  was  not  given,  and  the  settlement  and  agree- 
ment are  denied  by  plaintiff.  The  evidence  is  conflict- 
ing, aud  that  given  on  the  part  of  the  defendants  is  not 
altogether  satisfactory.  But  we  are  not  prepared  to  say 
that  there  was  not  sufficient  evidence  to  sustain  the  ver- 
dict. 

IL    Appellant  insists  that  there  was  no  considera- 
tion for  his  alleged  promise  to  pay  the  balance  found  to 
2.  coHfliDMA-     ^^  ^^^  *^^   defendant   on    settlement.     If 
mento?^^^    there   was    a    settlement    of   accounts  and 
«>»*"»•  claims  between  the  parties,  the  agreement 

as  to  what  were  the  rights  and  liabilities  of  the  several 
parties  would  be  a  sufficient  consideration  for  a  promise 
to  pay  the  balance  found  to  be  due  the  defendants.  The 
failure  to  give  the  note  as  agreed  would  not  defeat  the 
settlement. 

III.  It  is  claimed  by  appellant  that  the  court  below 
erred  in  certain  rulings  made  during  the  introduction  of 
evidence  on  the  trial.  We  do  not  think  this  claim  is 
well  foullded. 

Affirmed. 
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1.  Sale:  delivery:  subsequent  levy  with  notice.  Defendant 
sold  and  delivered  the  cattle  in  question  to  intervenor,  who  at 
once  delivered  them  back  to  defendant,  to  be  cared  for  until  the 
following  Monday,  and  then  driven  to  B.,  which  services  defend- 
ant was  to  perform  for  intervenor  as  part  of  the  contract  of  sale. 
Held  that  this  sale  was  valid  as  against  defendant's  creditors,  on 
whose  behalf  the  sheriff,  with  notice  of  the  facts,  levied  on  the 
cattle  as  the  property  of  defendant,  while  they  were  yet  in  his 
possession. 

2.  Garnishment :  agreement  to  pay  defendant's  debt  :  statute 
OF  FRAUDS  :  rights  OF  GARNISHEE.  S.  sold  Cattle  to  I. ,  and  as  a 
part  of  the  purchase  price  I.  orally  agreed  to  pay  a  debt  of  five 
hundred  dollars  owing  by  S.  to  another.  Held  that  such  agree- 
ment was  not  within  the  statute  of  frauds,  and  that  I.,  when 
garnished  as  a  debtor  to  S.  for  the  price  of  the  cattle,  should  have 
been  permitted  to  retain  out  of  the  purchase  price  the  five  hun- 
dred dollars  which  he  liad  so  agreed  to  pay  to  another,  as  he  was 
legally  holden  to  such  other  party  therefor. 

8.  Appeal :  foundation  for  :  demand  in  lower  court.  When  a 
party  to  an  action  has  once  properly  demanded  a  right  which  has 
been  denied  him  by  order  of  the  court,  he  is  not  required  to  make 
the  same  demand,  in  substance,  a  second  time,  in  order  to  be 
entitled  to  an  appeal. 

4.      :    KIND    OF    proceedings  :     INTERVENTION   IN   ATTACHMENT. 

A  proceeding  by  intervention  in  an  attachment  suit,  under  section 
8016  of  the  Code,  is  not  necessarily  of  an  equitable  nature,  and 
cannot  be  so  regarded  on  appeal  when  not  so  treated  in  the  court 
below. 

Appeal  from  Clinton  District  Court — Hon.  A.  J. 

Leffingwell,  Judge, 

Filed,  March  9,  1888. 

On  tite  eighth  day  of  January,  1887,  the  plaintiff 
commenced  its  action  against  defendant.  A  writ  of 
attachment  was  issued,  and  on  the  ninth  and  tenth  days 


DECEMBER  TERM,  1887. 


105 


Th^  Clinton  Nat'I  Bank  v.  Studemann. 


of  January,  1887,  the  sheriff  levied  the  same  upon  a 
large  amount  of  property,  including  that  in  controversy, 
and  garnished  the  intervener.  The  plaintiff  subse- 
quently filed  a  supplemental  petition,  in  which  he 
aisked  that  the  sheriff  be  appointed  receiver  of  the 
attached  property,  with  authority  to  convert  the  sfi,me 
into  money,  and  that  all  attachment  liens  be  preserved 
against  the  money  received,  the  same  as  against  the 
property.  Plaintiff  also  asked  that  the  money  realized 
by  the  sheriff  be  used  in  paying  costs  and  expenses,  and 
the  claims  of  attaching  creditors,  in  the  order  in  which 
they  were  levied.  On  the  day  this  supplemental  peti- 
tion was  filed,  Ingwersen  filed  his  petition  of  interven- 
tion, in  which  he  claimed  to  be  the  owner  of  the 
property  in  controversy.  He  alleges  that  he  purchajsed 
it  on  the  eighth  day  of  January,  1887,  at  the  homestead 
of  defendant,  to  be  delivered  at  Bryant,  Iowa,  and  that, 
as  a  part  of  the  consideration  of  purchase,  the  inter- 
venor  assumed  and  agreed  to  pay  to  Ingwersen  Bros., 
of  Chicago,  five  hundred  dollars,  which  amount  was 
then  owing  to  them  for  money  loaned  to  defendant  for 
the  purpose  of  fattening  the  eighteen  steers  and  one 
cow  which  constitute  the  property  in  controversy ;  that 
said  cattle  were  then  and  there  turned  over  to  inter- 
venor  by  defendant,  and  were  immediately  placed  back 
in  the  hands  of  defendant  to  be  taken  cdre  of,  and 
driven  to  Bryant  on  the  following  Monday ;  that 
three  or  four  days  later,  and  after  the  levy,  intervenor 
wrote  to  Ingwersen  Bros.,  informing  them  that  he 
had  assumed  the  payment  of  said  debt.  Intervenor 
also  alleges  that  the  sheriff  received  notice  before 
levying  on  these  cattle  that  intervenor  had  so  purchased 
them.  He  asks  that  the  sale  to  him  be  recognized  and 
carried  into  effect,  and  that  the  sheriff  and  receiver  be 
authorized  to  accept  so  much  of  the  cont^-act  price  as 
should  remain  after  deducting  the  five  hundred  dollars 
to  be  paid  to  Ingwersen  Br8s.  A  demurrer  to  the  peti- 
tion of  intervention  was  interposed.  On  the  hearing  of 
the  supplemental  petition,  the  several  attaching  cred- 
itors   were    represented.      The  sheriff  was    appointed 
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receiver  of  all  the  personal  property  taken  under  the 
several  writs  of  attachment,  including  the  property  in 
controversy,  and  directed  to  sell  and  convert  it  into 
money.  At  the  same  time  the  demurrer  was  sustained 
in  part.  Intervenor  electing  to  stand  upon  his  petition, 
judgment  was  rendered,  requiring  the  receiver  to  carry 
out  the  sale  to  intervenor,  and  requiring  the  latter  to 
pay  to  the  receiver  the  whole  amount  of  the  contract 
price,  to  be  held  subject  to  the  further  order  of  the 
court.  In  case  the  intervenor  should  fail  to  'consum- 
mate said  sale,  and  pay  the  contract  jjrice,  within  three 
days  after  demand,  then  the  receiver  was  to  sell  the 
property  at  public  auction,  and  to  hold  the  proceeds 
subject  to  the  order  of  the  court.  The  intervenor 
appeals. 

Robert  T.  T,  Spence^  for  appellant. 

Oeo,  B,  Young  and  Hayes  &  Schuyler ^  for  appellee. 

Robinson,  J. — I.  The  first  question  we  are  required 
to  determine  is  the  validity  of  the  sale  to  intervenor. 
1.  Sale:  deiw-  The  petition  of  intervention  alleges  an 
SI?ent1evf"  agreement  of  purchase,  and  an  actual 
with  notice,  ^eii^^ery  of  the  property  thereunder.  The 
demurrer  admits  these  allegations  to  be  true.  The 
agreement  of  purchase,  and  the  delivery  thereunder, 
constituted  a  valid  and  completed  sale.  It  is  true  that, 
after  the  property  was  delivered,  it  was  returned  to 
defendant  to  be  cared  for,  and  driven  to  market  on  a 
subsequent  day  ;  but  it  does  not  appear  that  defendant 
retained  any  interest  in  the  cattle,  or  right  to  their 
possession,  adverse  to  intervenor.  He  was  under  obli- 
gation to  care  for  the  cattle,  and  drive  them  to  the 
place  named.  But  these  acts  were  required  to  complete 
his  part  of  the  bargain,  and  were  for  the  benefit  of  the 
intervenor.  The  sheriflf  had  notice  of  these  facts,  and 
notice  to  him  at  the  time  o^the  levy  was  notice  to  the 
plaintiff.  Therefore,  the  fact  that  defendant  had  actual 
possession  of  the  cattle  when  the  sheriff  levied  upon 
them  is  not  prejudicial  to  intervenor,  and  he  is  entitled 
to  the  cattle  or  their  proceeds,   subject  to  whatevei 
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rights  plaintiff  may  have  acquired  under  the  garnish- 
ment proceedings, 

II.     It  is  insisted,   on  the  part  of  appellee,  that 
appellant  has  no  interest  in  prosecuting  this  appeal,  for 
2.  GARNISH'        the  reason  that  the  judgment  ratifies  the 
SSiV  t«?*w  sale,  and  only  requires  him  to  pay  the  con- 
debt?^S°atuto  tract  prfce.      It  is  also  claimed  that  the 
SjrbS^of  'gar.  coutract,  SO  far  as  it  requires  intervenor  to 
"^***  V^J  anything  to  Ingwersen  Bros.,   cannot 

be  enforced,  for  the  reason  that,  being  an  agreement  to 
pay  the  debt  of  another,  it  was  not  in  writing,  and 
hence  is  within  the  statute  of  frauds.  We  do  not  think 
the  position  of  appellee  is  well  taken.  The  obligation 
of  iutervenor  to  pay  the  five  hundred  dollars  was  an 
origitial  undertaking  on  his  part,  entered  into  for  his  own 
benefit.  It  was  not  only  not  within  the  statute  of  frauds, 
but  was  a  contract  which  Ingwersen  Bros,  could  have 
enforced  by  direct  proceedings  against  intervenor 
(Johnson  V.  Knapp^  36  Iowa,  616,  and  cases  therein 
cited ;  Morrison  v.  Hogue^  49  Iowa,  574 ) ;  and  it  would 
be  no  defense  to  such  proceedings  that  intervenor  had 
paid  the  money  into  court  in  obedience  to  a  judgment 
to  which  Ingwersen  Bros,  were  not  parties.  The  inter- 
venor did  not  object  to  the  application  for  a  receiver, 
nor  to  the  sale  by  him  of  the  property,  but  asked  that 
he  be  permitted  to  retain  of  the  purchase  price  the 
amount  he  had  agreed  to  pay  the  creditors  of  defendant. 
In  other  words  intervenor  asked  that  his  liability  as 
garnishee  be  limited  to  the  amount  of  his  indebtedness 
to  defendant,  and  to  that  we  think  he  was  entitled. 

III.  It  is  said  the  money  is  subject  to  the  order  of 
the  court,  and  that  appellant  should  apply  for  an  order, 
8.  afmsal:         for  the  relief  to  which  he  is  entitled.     But 

fOT^demwd    he  has  made  application    for    this    relief 
coi^*'         once,   and   was  denied.      He  is    under  no 
obligation  to  make  a  further  attempt. 

IV.  Appellant  insists*  that  this  is  an  equitable 
action.     We  do  not  understand  upon  what  ground  this 


108 


SUPREME  COURT  OP  IOWA, 


Dows  &  Co.  T.  Dale. 


4.  — :  kind  of  claim  19  based.  The  proceeding  of  appellant 
FnurTiUtTn'  is  Under  section  3016  of  the  Code.  There 
are  no  facts  winch  require  relief  wnich  a 
court  of  equity  alone  can  give,  and  the  case  was  not 
treated  as  in  equity  in  the  court  below.  We  do  not 
think  the  claim  of  appellant  in  respect  to  this  matter 
can  be  sustained. 

For  the  error  in  sustaining  the  first  part  of  the 
demurrer  to  the  petition  of  intervention  the  case  is 

Reversed. 
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Tax  Sale :  fob  dblinqxtent  pbbsonal  taxes  not  carried  forwabd  : 
ENTRIES  IN  BOOK  NOT  KNOWN  TO  LAW.  Certain  delinquent  taxes 
upon  personal  property  were  not  carried  forward  on  the  regular 
tax-lists,  as  provided  by  section  845  of  the  Code,  but  were  entered 
by  the  treasurer  in  a  separate  book  which  he  kept  for  the  purpose, 
but  wliich  was  unknown  to  the  law.  Afterwards  the  person  who 
was  liable  for  the  taxes  sold  to  plaintiffs,  who  had  no  actual  knowl- 
edge or  notice  of  such  taxes,  certain  land  on  which  they  would 
have  been  a  lien  had  they  been  properly  carried  forward.  Held 
that  the  entries  in  the  book  above  referred  to  did  not  impart  con- 
structive notice  to  plaintiffs  of  its  contents,  and  that  a  subsequent 
sale  of  the  land  for  such  taxes  was  void. 

Appeal  from  Adams    District   Court — ^Hon.  R.  C. 

Henry,  Judge. 

Filed,  March  9,  1888. 

Action  in  equity.  Certain  real  estate  was  sold  for 
delinquent  taxes,  and  this  action  was  brought  to  redeem 
from  such  sale.  Tlie  relief  asked  by  the  plaintiffs  was 
granted,  and  the  defendants  appeal. 

H.  F.  Dale  and  Burg  Brown^  for  appellants. 

T.  M,  Stuart^  for  appellees. 

SEEVEiiS,  C.  J. — I.  This  case  was  submitted  upon 
the  pleadings  and  an  agreed  statement  of  facts,  and 
therefrom  we  find  that  in  1879  R.  B.  Johnson  owned 
the  lands  in  controversy,  and  was  a  member  of  the 
partnership  of  Grant  &  Johnson.  On  the  twenty- 
second  day  of  June,  1882,  R.  B.  Johnson  conveyed  the 
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lands  to  George  Johnson.  On  the  twenty-sixth  day 
of  said  month  the  plaintiffs  caused  the  lands  to  be 
attached  to  secure  an  indebtedness  due  the  plaintiffs 
from  Grant  &  Johnson.  A  judgment  was  recovered  in 
such  action  in  1884,  the  land  sold  and  purchased  by 
the  plaintiffs,  and  in  December,  1885,  it  was  conveyed 
by  the  sheriff  to  the  plaintiffs,  and  afterwards,  in 
December,  1886,  George  Johnson  conveyed  by  quit- 
claim deed  all  his  right,  title  and  .interest  in  such  land 
to  the  plaintiffs.  In  1880  and  1881  a  personal  property 
tax  was  assessed  and  levied  against  said  partnership,  and 
the  land  in  question  was  sold  in  1887  for  delinquent  taxes 
levied  thereon  in  1885,  and  also  for  said  personal  taxes 
levied  in  1880  and  1881  against  Grant  &  Johnson. 
Said  taxes  on  personal  property  ."  were  never  carried 
forward,  and  do  not  appear  on  any  subsequent  tax-list 
of  said  county,  against  or  opposite  the  lands  in  contro- 
versy, nor  against  R.  B.  Johnson,'*  except  that  the 
treasurer  in  1882  made  a  *' separate  book,  in  which  he 
entered  the  delinquent  personal  taxes  which  appeared 
in  the  tax  duplicates  for  1880  and  1881,  which  shows  the 
name  of  the  person  so  taxed  and  the  amount  thereof, 
and  the  page  on  which  said  taxes  appeared  on  the  tax- 
lists  in  his  offlde."  The  plaintiffs,  at  the  time  they  pur- 
chased the  land  in  controversy,  at  "sheriff's  sale,  and 
from  George  Johnson,  had  no  knowledge  or  notice  of 
said  personal  taxes  except  the  constructive  notice  aris- 
ing from  the  record  aijd  entry  of  such  taxes  as  herein- 
before stated."     Such  are  the  material  facts. 

n.  The  book  prepared  by  the  treasurer,  in  which 
he  entered  the  delinquent  personal  property  taxes,  is 
one  unknown  to  the  law,  and,  therefore,  it  cannot  be 
assumed  that  the  plaintiffs  had  any  knowledge  of  such 
book,  and  they  were  not  bound  by  its  contents.  It 
clearly  appears  that  the  personal  property  taxes  were 
not  carried  forward  as  provided  in  Code,  section  845, 
and,  therefore,  the  sale  for  such  taxes  is  invalid.  Cum- 
mings  v.  Easton^  46  Iowa,  183  ;  Harwood  x.  Brownell^ 
48  Iowa,  657 ;  JisJca  t?.  Ringgold  CouTUy^  57  Iowa,  630. 
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The  plaintiff  has  the  right  to  redeem,  upon  pay- 
ment of  the  taxes  levied  on  the  real  estate,  and  the 
costs,  penalties  and  interest  as  provided  by  law ;  and, 
as  the  district  court  so  held,  the  judgment  must  be 

Affirmed. 
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"^  ^'  Haskell  v.  The  City  of  Des  Moines. 

1.  Appeal :  evidencb  to  support  verdict.  Since  this  court  is  not 
able  to  conclude  that  the  jury,  in  the  honest,  intelligent  and 
unbiased  exercise  of  their  discretion^  were  not  justified  by  the 

'  evidence  in  finding  for  the  plaintiff,  their  verdict  cannot  be  dis- 

turbed. 

2.  Cities  and  Towns :  DBFEonvs  smswALK :  Evn>ENCB.  In  an 
action  to  recover  for  an  injury  caused  bj  a  defective  sidewalk, 
evidence  that  the  walk  "  tipped  '*  or  inclined  to  one  side  was  mate- 
rial and  competent,  especially  as  the  injury  occurred  at  a  time 
when  it  was  covered  with  snow  and  ice. 

Appeal   from  Polk    District  Court.  —  Hok.    M. 

KIavanagh,  Judge. 

Filed,  March  9,  1888. 

ft 

Action  to  recover  for  injuries  sustained  by  a  fall 
caused  by  the  defective  and  unsafe  condition  of  the 
sidewalk  of  a  street  in  the  defendant  city,  upon  which 
plaintiff  was  walking.  There  was  a  judgment  upon  a 
verdict  for  plaintiff.     Defendant  appeals. 

Detrick  &  McMartin  and  Hugh  Brennany  for 
appellant. 

Phillips  &  Day  and  Oeorge  R.  SandersoHy  for 
appellee. 

Beck,  J. — The  objections  pointed  out  in  the  assign- 
ment of  errors  and  argued  by  defendant's  counsel  are 
wholly  based  upon  the  alleged  insufficiency  of  the 
evidence  to  support  the  verdict,  and  certain  rulings 
made  in  the  admission  of  evidence. 
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I.  It  may  be  that  the  evidence  does  not,  to  the 
mind  of  all  the  members  of  this  court,  seem  to  fully 
^  A        .    ^  justify    the    verdict,   or  that,   if    we  were 

***rt  ve^iS^"  ^"^^g^^  w^*'^  ^^^  duty  of  finding  a  verdict, 
it  would  be  the  other  way;  but  we  are 
charged  with  no  such  duty,  and  can  only  inquire 
whether  the  jury,  in  the  honest,  intelligent  and  unbi- 
ased exercise  of  their  discretion,  were  justified  by  the 
evidence  in  finding  for  plaintiff.  We  are  unable  to  con- 
cluderthat  they  were  not. 

IT.  The  petition  alleges  that  defendant  was  negli- 
gent in  failing  to  construct  and  keep  the  sidewalk  upon 
2.  C1TW8  and  which  plaintiff  fell  in  a  safe  condition  fpr 
u^ridew^*^'  persons  passing  thereon.  A  witness  was 
evidence-  permitted  to  testify  that  the  sidewalk 
inclined  to  the  right  or  left,  described  by  the  word 
'* tipped"  used  by  the  witness.  The  evidence  was 
objected  to  on  the  ground  that  it  was  incompetent  and 
immaterial.  Certainly  an  inclined  or  *' tipped"  side- 
walk may  be  dangerous,  and  for  that  reason  it  would  be 
negligent  to  so  construct  or  maintain  it,  or  permit  it, 
through  want  of  repairs,  to  remain  in  that  condition. 
It  would  be  more  dangerous  when  covered  with  snow 
-and  ice,  which  was  shown  to  be  the  case  when  plain tiflf 
fell.  We  are  of  the  opinion  that  the  evidence  was  com- 
petent and  materiaj.  These  considerations  dispose  of 
the  questions  raised  and  discussed  in  the  case.  The 
judgment  of  the  district  court  is 

AFFIRMED. 


Lindsay  v.  The  City  of  Des  Moines. 

1.  Practice  :  ihpbopbr  bemares  to  jury  :  oral  disapproval  by 
court  :  NO  FRBJUDICB.  Counsel  for  defendant,  in  argument  to  the 
jury,  made  unwarranted  statements  to  the  jury,  to  which  counsel 
for  plaintiff  objected,  and  the  judge  stated  orally,  in  the  presence 
of  the  jury,  that  he  would  instruct  the  jury  not  to  consider  such 
statements;  but  he  failed  to  so  instruct.  Held tha,t  the  omission 
was  not  reversible  error,  as  the  jury  would  not,  after  hearing 
what  was  said,  consider  the  statements  referred  to. 
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(/ 


2.  Cities  and  Towns  :  defective  sidewalk  :  instruotions.  In  an 
action  for  an  injury  on  a  defective  sidewalk,  the  court  instructed 
that  **  the  city  is  not  an  insurer  of  the  safety  of  persons  traveling 
upon  its  sidewalks."  Held  no  error,  when  followed  immediately  by 
the  words,  "and  is  only  liable  when  injuries  are  incurred  without 
fault  of  the  person  injured,  and  because  of  negligence  on  the  part 
of  the  city." 

8.  Instructions  :  whole  charoe  considered.  A  defect  in  any  part 
of  the  charge  to  the  jury  will  not  be  ground  for  reversal  when  it 
is  clear  from  the  whole  charge  that  the  jury  could  not  have  been 
misled  thereby.  ^ 

4.  Cities  and  ^owns :  defective  sidewalk  :  duty  of  city  : 
INSTRUCTION.  In  an  action  for  an  injury  on  a  defective  sidewalk, 
the  effect  of  one  of  the  instructions  was  that  the  city  could  not  be 
justified  in  keeping  the  walk  in  an  *' unreasonably  dangerous*' 
condition.  Held  that,  while  the  language  was  not  well  chosen,  it 
was  not  misleading,  in  view  of  the  whole  charge« 

Appeal  from  Polk  Circuit  Court. — Hon.  Josiah  Given, 

Judge. 

Filed,  March  9, 1888, 

Action  to  recover  damages  for  an  injury  received  by 
the  plaintiff,  caused  by  the  accumulation  of  ice  and 
snow  on  the  sidewalk  in  the  city.  Trial  by  jury.  Ver- 
dict and  judgment  for  the  defendant.  The  plaintiff 
appeals. 

Henry  S.  Wilcoa^y   for  appellant. 

DeiricJc  &  McMarlin  and  Hugh  Brennan^  for 
appellee. 

See  VERS,  C.  J. — I.  During  the  argument  to  the 
jury,  counsel  for  the  defendant  stated  :     "You  have  a 

right  to  consider  that  the  city  of  Des  Moines 

^"  £?propw'       had  two  hundred  miles  of  sidewalk  which 

Ju?y"ro?aM{8-  had  to  be  looked  after  as  m  uch  as  this  where 

?Si?rtrnopre-  Mrs.  Lindsay  fell;"  to  which   counsel  for 

judice.  j.^^  plaintiff  objected,  and  the  judge  stated 

orally  '*that  he  would  instruct  the  jury  not  to  consider 

any  remarks  as  to  the  number  of  miles  of   sidewalk  in 

said  city,"  and  thereupon  defendant's  counsel  desisted 

from  further  statements  of  that  nature ;  but  the  court 
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failed  to  so  instruct  the  jury  in  writing.  It  is  insisted 
that  what  was  said  by  counsel  is  clearly  prejudicial 
error,  in  view  of  the  fact  that  on  a  former  appeal  it  was 
held  that  the  court  erred  in  admitting  evidence  as  to  the 
extent  of  the  sidewalks  in  the  city.  Lindsay  v.  City  of 
Des  MoineSy  68  Iowa,  368.  It  will  be  observed  that 
when  the  remarks  were  made  by  counsel  the  court,  in 
the  presence  of  the  jury,  said  he  would  instruct  the  jury 
to  disregard  such  remarks.  This  amounted  to  a  con-, 
demnation  of  what  counsel  had  said,  and  the  jury  would 
certainly  understand  that  the  statements  of  counsel  were 
improper,  and  should  not  be  considered.  The  fact  that 
the  court  failed  to  so  instruct  the  jury  in  writing  is 
immaterial.  Under  the  circumstances,  we  do  not  believe 
what  was  said  by  counsel  constitutes  reversible  or  pre- 
judicial error. 

IL    The  third  paragraph  of   the  charge  is  lengthy, 
but  the  court,  among  other  things,  said  that  "the  city 

is  not  an  insurer  of  the  safety  of  persons 
towns:  traveling  upon  its  sidewalks."  It  is  not 
jidewaik:       claimed  that  this  is  not  the  law,  but  that 

instructions.  .  j       Ix.         ^ 

there  was  no  such  issue,  and,  therefore, 
what  the  court  said  was  "  impertinent  and  uncalled  for.'' 
Immediately  following,  and  as  apart  of  the  same  sentence, 
the  court  said,  "^nd  is  only  liable  when  injuries  are 
incurred  without  fault  on  the  part  of  the  person  injured, 
and  because  of  negligence  on  the  part  of  the  city."  In 
our  opinion  this  instruction  states  the  law  correctly,  and 
was  not  impertinent  or  uncalled  for.  2  Dill.  Mun.  Corp., 
flee.  1019. 

III.    The  court  stated  the  issues  to  the^jury  fully 
and  correctly,  and  that  the  plaintiff  claimed  to  recover 

because  snow  and  ice    were  permitted  to 
'  whole  oharKe  accumulato  ou  the  sidewalk ;  but  in  the  fifth 

considoTdcL 

paragraph  of  the  charge  stated  that  large 
quantities  of  snow  were  permitted  to  accumulate  on  the 
sidewalk.  Because  of  the  omission  of  the  word  **ice" 
from  this  paragraph,  it  is  said  the  plaintiff  was  greatly 
prejudiced.  But  we.  do  not  think  so.  Taking  the  whole 
Vol.  74—8 
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charge  of  the  court  together,  it  is  perfectly  clear  to  our 
minds  that  the  jury  could  uot  have  failed  to  understand 
that  if  the  city  negligently  permitted  snow  and  ice  to 
accumulate  on  the  sidewalk,  and  the  plaintiiBF,  without 
negligence  on  her  part,  by  reason  thereof;  fell  and  was 
injured,  she  was  entitled  to  recover.  Therefore,  no  pre- 
judice resulted  because  of  the  omission  of  the  word 
"ice"  from  the  lifth  paragraph  of  the  charge. 

IV.  The  court  said  to  the  jury:  ''If  you  have 
found  that  the  plaintiflf  was  injured  *  *  *  because 
cciTiMand  of  the  negligence  of  the  city  «  «  *  you 
def^iive  ^^^^  consider  the  duty  of  the  city  with 
dutTofW;  respect  to  its  sidewalks,  whether  the  walk 
instruotion. '  ^^  ^j^^  placo  of  the  accideut  was  in  an 
unreasonably  dangerous  condition.  *  *  *"  Complaint 
is  made  of  the  words  "unreasonably  dangerous."  The 
thought  of  the  court  no  doubt  was  that  the  walks  must 
be  kept  in  a  reasonably  safe  condition,  and,  if  not  so 
kept,  it  necessarily  follows  that  the  walks  were  in  an 
unreasonably  dangerous  condition.  While  this  langur.ge 
cannot  be  commended,  we  do  not  think  its  use  consti- 
tutes error.  The  jury  without  doubt  clearly  understood 
from  the  whole  charge  upon  what  the  liability  of  the 
city  depended. 

Affirmed. 


Johnson  v.  Leffingwell  et  al. 

1.  Appeal :  EVIDENCE  TO  SUPPORT  VERDICT.  A  verdicfc  wiU  not  be 
disturbed  by  this  court  for  want  of  evidence  to  support  it,  where 
the  evidence  is  conflicting. 

8.  Mistake  :  overpayment  to  husband  and  wife  :  who  liable.  On 
a  sale  of  land  by  a  husband  and  wife,  there  was  an  overpayment, 
by  mistake,  of  the  purchase  money.  If  they  were  not  joint  owners 
of  the  land,  it  does  not  appear  which  of  them  owned  it.  The 
written  contract  of  sale,  and  the  deed  which  was  made  in  consum- 
mation of  it,  were  drawn  as  if  both  were  equally,  and  in  the  same 
capacity  and  degree,  owners,  and  the  money  was  paid  when  both 
were  present,  and  passed  into  the  custody  of  the  wife,  who  the 
next  day  deposited  a  part  of  it  in  bank  and  loaned  a  part*  Held 
that  these  facts  justified  a  verdict  and  judgment  against  the  wife 
for  the  amount  of  the  overpayment. 
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Appeal  from  Audubon  District  Court — Hon.  A.   B 

Thornell,  Judge. 

Filed,  March  9,  1888, 

Plaintiff  seeks  to  recover  of  defendants  one 
hundred  dollars  alleged  to  have  been  paid  to  them  by 
mistake,  and  twenty-five  dollars  damages  for  an  alleged 
breach  of  contract  to  furnish  certain  patents  to  lands. 
Defendants  deny  liability,  and  A.  J.  LeflSngwell  asks 
judgment  on  counter-claims  for  $56.41.  Verdict  and 
judgment  for  plaintiff  and  against  defendant  Fannie  M. 
Leffingwell  for  one  hundred  dollars,  and  in  favor  of 
defendant  A.  J.  Leffingwell  and  against  plaintiff  for 
$27.60.   Fannie  M.  Leffingwell  appeals. 


\  F.  Andrews^  for  appellant. 
J.  L.  Stotzell  and  Griggs  &  Brainardy  for  appellee. 

Robinson,  J. — L  October  28,  1886,  the  defendants 
entered  into  a  written  agreement  with  one  Poyer  for  the 
sale  of  certain  land  therein  described,  and  at  the  same 
time  received  one  hundred  dollars  as  part  payment  for 
the  land.  A  few  weeks  later  the  remainder  of  the  pur- 
chase price  was  paid,  and  at  the  request  of  Poyer  a 
deed  for  the  land  was  executed  and  delivered  to  plain- 
tiff. Some  question  is  raised  as  to  whether  Poyer  or 
plaintiff  was  the  real  principal  in  the  transactions  with 
defendants,  but,  as  it  is  not  material  to  the  determina- 
tion of  the  case,  it  will  not  be  considered. 

It  is  claimed  by  the  plaintiff  that  by  mistake  the 
entire  cash  consideration  of  the  purchase,  amounting  to 

$3,628.86,   was    paid    when    the   deed  was 

1      APPCAIi*    €▼!- 

*  denoetosnp-   delivered,  and  that  the  one  hundred  dollars 

paid  when  the  contract  was  made  was  not 
deducted,  and  that  he  is  now  the  owner  of  the  claim  for 
this  amount.  Defendants  deny  these  claims,  and  insist 
that  only  $3,628.86  was  paid  at  the  delivery  of  the 
deed.    The  evidence  in  regard  to  the  amount  actually 
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paid  is  conflicting,  and  we  cannot  say  that  the  Verdict 
of  the  jury  as  to  this  is  not  sustained  by  the  evidence. 
II.  Appellant  insists  that,  although  the  overpay- 
ment be  established,  yet  the  evidence  fails  to  show  that 
t  mistakb:  appellant  is  liable  for  it.  But  in  our 
tJimiband"'  opiniou  there  is  evidence  sufficient  to  show 
whou'ibie.  t^^*  appellant  is  liable  for  the  amount  of 
money  actually  paid  at  the  time  in 
controversy.  It  is  not  shown  who  was  the  owner  of  the 
land  sold  by  defendants.  Both  join  in  all  the  covenants 
of  the  contract  of  sale  and  of  the  deed.  The  contract 
required  the  payment  of  money  portions  of  the  consid- 
erations '*^to  said  parties  of  the  first  part,  A.  J.  Leffing- 
well  and  Fannie  M.  Lefflngwell."  The  deed  recites  that 
"  A.  J.  LefflngweU  and  Fannie  M.  Leffingwell,  «  *  ♦ 
in  consideration  of  the  sum  of  five  thousand  eight 
hundred  and  thirty-three  dollars  in  hand  paid,*'  do  sell 
the  land  described,  and  contains  the  usual  covenants  of 
title  and  warranty ;  and  both  grantors  relinquish  their 
*' right  of  dower."  The  money  was  paid  at  the  home 
of'  defendants,  and  appellant  was  there  and  present 
during  at  least  a  part  of  the  time  when  the  business 
was  being  done.  After  the  money  was  paid  it  was  by 
directions  of  appellant  placed  in  a  bureau  drawer  to 
which  she  alone  carried  a  key.  That  evening  the 
defendants  together  took  and  counted  the  money.  The 
evidence  seems  to  show  that  the  day  after  the  money 
was  received  she  deposited  a  part  of  it  in  bank  and 
loaned  a  part.  Certainly  these  facts  justified  the  jury 
in  finding  that  appellant  was  liable  for  the  money  paid 
when  the  deed  was  delivered.  It  may  be  that  the  jury 
should  have  found  that  A.  J.  Leffingwell  was  also  liable; 
but  as  that  question  is  not  properly  before  us,  we  do  not 
decide  it» 

Affibmxd. 
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Thatcher  et  aZ.  v.  The  Union  Scale  Company. 

Sale  :  CONDITION  :  resale  without  notice  :  subsequent  mortgage. 
A  lessee  of  coal  land  purchased  scales  for  weighing  coal,  and 
charged  them  to  the  lessors,  against  their  account  for  royalty,  as 
agreed  in  the  lease.  The  scales  were  purchased  upon  an  order 
which  provided  that  the  vendor  should  not  relinquish  title  until 
they  were  fully  paid  for,  hut  the  lessors  had  no  actual  or  construc- 
tive notice  of  such  condition.  Held  that  the  charging  of  the 
scales  to  the  lessors  by  the  lessee,  under  the  agreement  between 
them,  was  a  sale  of  the  scales  to  the  lessors,  and  that  they  took 
them  free  from  any  lien  which  the  vendor  of  the  scales  might 
have  had  as  against  the  lessee,  and  free,  also,  from  a  mortgage  for 
the  purchase  money  subsequently  made  to  the  vendor  by  an 
assignee  of  the  lessee ;  and  that  it  made  no  difference  on  which 
side  the  balance  of  the  account  stood  as  between  the  lessors  and 
the  lessee. 

Appeal  from    Wayne  District    Court. — Hon.  , 

R.  C:  Henry,  Judge. 

Filed,  March  9,  1888.  • 

Action  in  chancery,  to  enjoin  the  sale  of  a  railroad 
scale  upon  a  chattel  mortgage  to  defendant.  After  a 
trial  on  the  merits,  a  decree  was  rendered  granting  the 
relief  prayed  for  by  plaintiffs.     Defendant  appeals. 

B.  S.  Wishard^  for  appellant. 

W.  H.  Tedfordy  for  appellees. 

« 

Beck,  J. — I.  The  nndisputed  facts  of  the  case  are 
these :  The  plaintiffs,  on  February  28,  1885,  leased  to 
T.  A.  Hill  certain  lands,  and  the  right  to  mine  coal 
thereon.  The  lease,  among  other  conditions,  provides 
that  the  lessee  *'  shall  advance  the  money  needed  to  put 
in  scales,  *  *  *  and  to  recover  the  same  by 
withholding  one-third  of  the  gross  royalty  accruing 
until  the  debt  is  discharged."  March  5,  1885,  Hill  pur- 
chased of  defendant  the  scales  in  controversy,  upon  an 
order  in  which  he  stipulates  that  defendant  shall  not 
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relinquish  its  title  to  the  scales  until  they  are  fully 
paid  for.  On  the  twenty-first  day  of  the  same  month, 
the  scale  having  been  put  in.  Hill  charged  it  to  plain- 
tiflfs.  On  the  sixth  of  October,  1885,  a  corporation,  to 
whom  Hill  had  transferred  his  interest  in  the  lease  and 
the  mining  property,  executed  to  defendant  a  chattel 
mortgage  upon  the  scales  to  secure  the  payment  of  the 
purchase  money.  This  chattel  mortgage  defendant  is 
seeking  to  foreclose  by  sale  of  the  property.  It  is  not 
shown  that  plaintiffs  had  notice  of  the  conditions  of  the 
contract  under  which  the  scales  were  purchased  by  Hill, 
and  it  is  not  claimed  that  defendant  sold  the  scales 
upon  plaintiffs'  credit.  Plaintiffs  are  now  in  possession 
of  the  property  leased  and  the  scales.  Plaintiffs  testify 
that  they  did  not  know  that  the  scales  had  not  been  paid 
for  until  after  the  mortgage  had  been  executed.  Hill, 
and  one  of  the  officers  of  the  corporation  succeeding  to 
his  rights,  testify  to  the  contrary.  Plaintiffs  claim 
that  Hill  or  the  corporation,  or  both,  are  owing  them  for 
the  royalty  on  coal,  provided  for  in  the  lease,  which 
Hill  and  an  officer  of  the  corporation  deny. 

IE.  Counsel  on  both  sides  of  the  case  discuss  the 
question  whether  the  scale  became  and  is  a  part  of  the 
realty.  We  need  not  consider  this  question,  for  the 
reason  that  we  think  the  case  may  be  determined  upon 
other  grounds. 

III.  It  is  plain  to  our  minds  that,  upon  the  undis- 
puted facts  of  the  case,  plaintiffs  acquired  the  title  to 
the  scale  before  the  mortgage  was  executed.  Hill,  in  his 
lease,  undertakes  to  put  it  in  and  to  receive  pay  for  it 
by  deducting  the  cost  from  the  royalty  to  be  paid  by 
him.  He  did  put  in  the  scale  and  charge  it  to  plaintiffs. 
This  operated  as  a  sale  of  the  property.  It  does  not 
change  the  result  if  it  be  conceded  that  plaintiffs  owed 
Hill  or  the  corporation.  The  charge  to  plaintiffs  shows 
that  Hill,  after  putting  in  the  scale,  looked  to  plaintiffs 
for  pay  under  the  conditions  of  the  lease.  He  relied 
upon  plaintiffs  for  payment  after  having  put  in  the  scale. 
Tlie  transaction  was  in  fact  and  in  law  a  sale  and  deliv- 
ery of  the  property  to  plaintiffs.     Defendant  had  no 
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lien  thereon  which  would  bind  the  plaintiffs.  The 
agreement  of  Hill  that  defendant  should  retain  the  title 
was  not  known  to  plaintiffs,  and  was  not  binding  upon 
them,  and  created  no  lien  on  the  property  or  claim 
against  them.  Plaintiffs'  ownership  of  the  scale  began 
when  it  was  charged  to  them.  The  chattel  mortgage 
was  executed  several  months  afterwards,  and  of  course 
cannot  defeat  their  right  of  property  before  acquired. 

IV.  Nor  does  the  fact,  if  it  be  a  fact  as  claimed  by 
Hill  and  the  corporation,  that  plaintiffs  are  indebted  to 
them  on  account  of  the  transaction  connected  with  the 
coal  mine,  defeat  his  title  to  the  property.  His  subse- 
quent or  prior  indebtedness  would  not  affect  the  sale 
and  delivery  of  the  scale  by  him  as  shown  by  the  trans- 
actions we  have  recited. 

Upon  these  considerations  we  reach  the  satisfactory 
conclusion  that  plaintiffs'  claim  and  title  to  the  scales 
are  superior  to  defendant's  mortgage.  The  decree  of  the 
district  court  must  be 

Affirmed. 


The  State  v.  Thompson. 

Intoxicating  Iiiquors :  salb  by  pharmacist  :  kuisancb  : 
STATEMENTS  IN  APPUCATI0N8  NO  EXCUSE.  Where  a  pharmacist 
who  has  a  permit  to  sell  intoxicating  liquors  seUs  such  liquors  to 
minors  and  drunkards,  he  may  be  convicted  of  maintaining  a 
nuisance,  although  such  sales  are  made  upon  written  applications 
signed  by  the  parties  and  stating  that  they  are  neither  minors  nor 
drunkards.  (Compare  State  v.  Sartori,  55  Iowa,  340.)  The  phar- 
macy act  does  not  relieve  him  from  the  utmost  rigor  of  the  law 
relating  to  the  unlawful  sah's  of  liquors. 


:    :    APPLICATIONS    OP     PURCHASERS     AS     KTIDENCE. 

"Where  a  pharmacist,  accu-^ed  of  the  unlawful  sale  of  licjuors  to 
minors  and  drunkards,  introduced  in  defense  the  applications  of 
purchasers,  held  that  he  could  not  afterwards  have  stricken  from 
the  evidence  all  applications  the  signatures  to  wliich  had  not  been 
identified  or  prove  1. 


'  : :  REPORTS  OP   SALES  AS   EVIDENCE..     Also  held,    in 

Buch  case,  that  the  reports  of  sales  made  by  the  pharmacist,  and 
signed  and  sworn  to  by  him,  were  admissible  as  evidence  agaiimt 
him,  without  proof  of  his  signature,  > 
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i.   : :  BURDEN  OF  PROOF  AS  TO  LAWFULNESS  OF  SALES.  A 

pharmaciBt  is  bound  to  know  whether  the  persons  to  whom  he 
sells  liquors  are  such  as  he  may  lawfully  sell  to  (  Dudley  v.  Saut- 
bine,  49  Iowa,  650 ) ;  and  the  burden  is  on  him  to  show  that  his 
sales  are  lawful.    (Compare  State  v,  Chughly,  78  Iowa,  626.) 

5.  Criminal  Practice  :  sealed  verdict  :  jurors  absent.  Where 
on  a  trial  for  misdemeanor  the  parties  agree  to  a  sealed  verdict, 
and  when  such  verdict  is  received  the  defendant  makes  no  objec- 
,  Hon  that  some  of  the  jurors  are  absent,  and  does  not  demand  that 
the  jury  be  polled,  he  waives  the  error,  if  any,  in  receiving  the 
verdict  in  the  absence  of  some  of  the  jurors. 

Appeal  from  Benton  District    Court. — lIoN. 

L.  G.  KiNNE,  Judge, 

Filed,  March  9,  1888. 

Defeitdant  was  indicted  and  convicted  of  the 
offense  of  maintaining  a  nuisance  by  keeping  a  build- 
ing, called  a  drug-store,  for  the  sale  of  intoxicating 
liquors  in  violation  of  the  statutes.  He  now  appeals  to 
this  court. 

J.  J.  Mosnat  and  Geo,  C.  Scrimgeour^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Beck,  J. — 1.    The  evidence  shows  that  defendant 
was  a  registered  pharmacist,   and  made  many  sales  of 
1. iirroxicATiKo    intoxicatiug    liquors,     upon    applications, 
by  ph?raS?tat:  admitted  in  evidence,   signed  by  the  pur- 
Stiffemfnts  In  chasers,  and  delivered  to  him,  all  of  which 
SS  «?Ji2.°'      are  in  the  form  and  language  of  the  fol- 
lowing, except  as  to  names  and  quantities : 

**  Belle  Plaine,  Iowa,  September  6,  1886. 
"  To  Dr.  W.  W.  Thompson,    Reg.   Ph.   No. 


2,223, 


CO 


c3 

a 
bo 

O 


*'I  am  over  21  years  of  age,  and  not  in  ^J^ 
the  habit  of  becoming  intoxicated,  and  '^  o^' 
hereby  apply  for :  'S  S^ 


Amount : 
1-2  Ft. 


Kind  of  Liquor :  g  5 

Whiskey. 


Which  is  to  be  used  "  only  for  the  actual  p 
necessities  of  medicine. 

*'T.  H.  MiLNEB,  Purchaser." 
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It  is  satisfactorily  shown  that  one  of  the  sales,  at  least 
was  to  a  minor,  and  others  to  persons  in  the  habit  of 
becoming  intoxicated. 

II.  Counsel  for  defendant  insist  that  the  court  erred 
in  admitting  evidence  showing  the  habits  of  intoxication 
or  the  minority  of  the  purchasers.  Their  position  seems 
to  be  that,  as  defendant  held  a  permit  to  sell  intoxicat- 
ing liquors,  and  it  was  sold  upon  the  applications,  one 
of  which  we  have  just  set  out,  no  intent  to  sell  unlaw- 
fully was  shown,  and,  therefore,  the  sale  to  inebriates  or 
minors  was  not  in  violation  of  the  law.  But  defendant 
may  be  convicted  of  maintaining  a  nuisance  by  keeping 
a  place  with  intent  unlawfully  to  sell  therein  intoxicat- 
ing liquors  ( Code,  sees.  1543,  1544  ) ;  and  the  unlawful 
intent  may  be  presumed  from  the  unlawful  sales. 
Staie  V.  Sartor i^  55  Iowa,  340.  Were  the  rule  otherwise, 
the  very  subterfuge  of  written  applications  of  purchasers 
would  enable  pharmacists  to  violate  the  law  without 
fear  of  punishment. 

III.  Counsel  argue  that  under  the  pharmacy  statute 
defendant  could  not  have  ''abused  the  trust  "for  the 

sale  of  intoxicating  liquors  confided  to  him, 
unless  he  had  knowledge  of  the  habits  of 
intoxication  or  of  the  minority  of  the  purchasers.  But 
that  statute  does  not  relieve  the  defendant  of  the 
*' utmost  rigor  of  the  law"  prohibiting  unlawful  sales. 
If  the  sales  are  for  unlawful  purposes,  he  has  no 
protection  from  the  pharmacy  statute,  which  hands 
him  over  to  be  dealt  with  under  other  statutes 
according  to  their  ''utmost  rigor."  See  State  v.  Ward, 
36  N.  W.  Rep.  765.*  The  question  of  the  guilt  of  a  phar- 
macist is  to  be  determined  under  the  statutes  he  violates, 
according  to  the  rules  applicable  to  other  offenders. 

IV.  It  is  insisted  that  the  court  erred  in  refusing 
to  strike  from  the  evidence  all  the  applications  for 
g  . .      purchases  the  signatures  whereof  had  not 

Sf^l^rcimsere/'^®®'^  identified    or    proved.     These    papers 
as  evidence,     -^vero    documeuts    procured  by  defendant. 


♦  [  The  opinion  in  this  case  is  reserved  on  petition  for  rehearing, 
and  hence  it  is  not  yet  officially  reported. — Repoeteb.] 
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upon  which  he  attempted  to  justify  his  acts  of  selling ; 
he  surely  cannot  dispute  them.  They  constitute  evi- 
dence which  he  attempted  to  make  for  himself ;  he 
cannot  dispute  it.  Whether  the  signatures  are  true  or 
false,  the  applications  were  properly  in  evidence  to 
show  the  facts  upon  which  defendant  bases  his  defense 
that  the  sales  were  lawfully  made. 

V.  It  is  insisted  also  that  the  reports  of  defendant 
of  the  sales  made  by  him,  and  his  affidavits  verifying 
J  . .      them,  ought  not  to  have  been  admitted  in 

SFe^Mo'vi-     evidence,  for  the  reason  that  his  signatures 
dene©.  thereto   were   not  proved.    But,  as    these 

papers  were  filed  by  him  in  discharge  of  a  duty  imposed 
by  law,  they  will  be  received  in  evidence  as  public 
records.  Their  character  as  public  records  requires  that 
they  be  received  without  further  proof.  The  defend- 
ant's name  appears  therein,  and  his  signature  is  attached 
thereto.  He  is  thus  shown  to  be  the  identical  man  that 
executed  them.  When  a  paper  executed  by  a  party  is 
introduced  in  evidence  in  a  case, — civil  or  criminal, — he 
is  ideatified  by  his  name, — the  only  manner  of  identifi- 
cation required  by  the  law.  Of  course,  defendant  could 
have  shown,  if  such  were  the  facts,  that  while  his  name 
is  the  same  as  that  affixed  to  the  documents,  he  is  really 
not  the  same  man.  But  no  such  thing  was  even  sug- 
gested. 

VI.  The  defendant,  as  we  have  seen,  when  on  trial 
for  the  unlawful  sales  of  intoxicating  liquors  to 
4. . :      inebriates  or  minors,   cannot  excuse  himself 

proof*M°to  on  the  ground  of  his  ignorance  of  the  fact 
of'^sSei®"  that  the  persons  to  whom  he  sold  were 
minors  or  inebriates.  He  was  bound  to  know  whether 
they  were  persons  to  whom  he  could  sell  lawfully.  See 
Dudley  v.  Sautbine^  49  Iowa,  650,  and  cases  therein 
cited.  And  the  burden  rested  upon  him  to  show  that 
the  sales  were  lawful.  State  v.  Cloughly^  73  Iowa,  626. 
Instructions  givQu  to  the  jury  complained  of  by  defend- 
ant are  in  harmony  with  these  views. 

VII.  The  abstract  shows  that,  after  the  cause  had 
been  submitted  to  the  jury,  they  were  authorized,  by 


DECEMBER  TERM,  1887.    .  123 

\ 
■  I  ■  '  I    ■  ^1    ■  I  II  ■   11    ■  ■■■II  ■  I  , 

Grimes  v.  The  City  of  Burlington. 

■  I  ■   .^ -■  .  ,  ,    ■        . I    ■  ■ 

6.  cwMiRAt  consent  of  defendant  and  the  state's  attorney, 
SSSd^ii-  *^  return  a  sealed  verdict,  which  was 
aS^iitl^"  afterwards  done,  and  that  all  the  jury  were 
not  present  when  the  verdict  was  received. 
It  is  not  shown  that  defendant  demanded  that  the  jury 
be  polled,  or  objected  when  the  verdict  was  filed,  on  the 
ground  that  all  of  them  were  not  present.  Counsel  for 
the  defendant  now  insist  that  the  court  below  erred  in 
overruling  a  motion  for  a  new  trial  based  upon  the 
ground  of  the  absence  of  the  jury  when  the  verdict  was 
rendered.  The  practice,  we  think,  generally  prevails  in 
this  state  to  permit  juries,  in  cases  for  misdemeanors,  to 
return  sealed  verdicts  upon  consent  of  the  defendant 
and  the  state.  We  think  when  such  a  verdict  is  deliv- 
ered to  the  court,  and  opened  when  all  the  jury  are  not 
present,^nd  no  demand  is  made  for  the  presence  of  all, 
or  that  the  jury  be  polled,  nor  objections  are  made  to 
the  absence  of  the  jurors,  and  no  prejudice  to  defendant 
is  shown,  none  .will  be  presumed.  Therefore,  if  it  be 
conceded  that  there  was  error  in  receiving  the  verdict  in 
the  absence  of  the  jurors,  it  was  without  prejudice,  and 
is  not  the  ground  for  reversal.  By  failing  to  object  to 
the  absence  of  the  jurors,  the  defendant  waived  the  error, 
and  by  failing  to  ask  that  the  jury  be  polled,  he  cannot 
urge  that  he  was  deprived  of  any  right,  or  that  he 
sustained  prejudice  by  reason  of  the  absence  of  the 
jurors. 

These  views  dispose  of  all  questions  in  the  case. 
We  reach  the  conclusion  that  the  judgment  of  the  dis- 
trict court  ought  to  be  Affirmed. 


Gbimes  v.  The  City  of  Burlington. 

Taxation  :  appeal  from  board  op  equauzation  :  evidence.    On  an 


appeal  from  an  order  of  the  board  of  equalization  increasing  the  J*  Ig 
assessment  of  a  taxpayer,  the  appellate  court  tries  the  case  anew  j,  .^ 
upon  the  evidence  introduced  in  that  court,  and  not  alone  upon  126  264 
the  record  of  the  board  of  equalization  :  the  object  of  an  appeal, 
according  to  the  true  meaning  of  the  word,  being  to  secure  a  new 
trial  upon  the  merits. 


74      123( 
136     2SS 


"     i 


'^■^  ■ 

•   '    \ 

"■', 

*-  ^ 

■     »  •       . 

■<'        ■      I 

I  • « 


i  • 


124  SUPREME  COURT  OP  IOWA, 

Grimes  v.  The  City  of  Burlington. 


Appeal    from   Des    Moines    Circuit    Court  —  Hon. 

Charles  H.  Phelp8,  Judge. 

Filed,  March  9,  1888. 

Thi8  is  a  proceeding  instituted  by  plaintiff,  to  cor- 
rect the  assessment  made  upoa  his  personal  property 
for  taxation.  There  was  a  decision  upon  an  appeal  to 
the  circuit  court  adverse  to  him.  He  now  appeals  to 
this  court. 

P.  Henry  Smyth  &  Son^  for  appellant. 

John  J.  Seerley,  for  appellee. 

Beok,  J. — I.  The  city  council  of  the  city  of  Bur- 
lington, wherein  plaintiff  resided  and  was  a  taxpayer, 
acting  under  the  statute  as  a  board  for  the  equalization 
of  taxes,  added  to  plaintiff's  assessment  ten  thousand 
dollars  upon  moneys  and  credits  alleged  to  be  held  by 
him,  and  which  the  assessor  failed  to  assess.  There  was 
.  no  evidence  introduced  before  the  board  of  equalization 
other  than  the  assessment,  and  an  affidavit  of  plaintiff 
denying  that  he  was  subject  to  assessment  for  moneys 
and  credits.  These  papers  were  before  the  board,  and 
we  presume  they  were  regarded  as  in  evidence.  The 
plaintiff,  as  authorized  by  statute  (Code,  sec.  831), 
appealed  to  the  circuit  court.  Upon  the  trial  in  the  circuit 
court  the  defendant  offered  to  introduce  evidence  to  show 
that  plaintiff  was  subject  to  assessment  upon  ten  thou- 
sand dollars  of  money  and  credits,  to  which  plaintiff 
objected,  insisting  that  no  evidence  could  be  admitted 
on  the  appeal,  and  that  it  must  be  tried  upon  the  record 
of  the  proceedings  of  the  board  of  equalization.  The 
objection  was  overruled,  and  the  court  held  that  the 
evidence  was  admissible.  After  this  ruling  the  plaintiff, 
in  the  language  of  the  abstract,  *'to  save  time  and 
delay,  conceded  that  he  had  property  at  the  time  suffi- 
cient to  justify  the  assessment."  Thereupon  the  circuit 
court  affirmed  the  action  of  the  board  of  equalization. 

11.     The  sole   question    presented    by  the    record 
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before  us  is  this :  Upon  an  appeal  from  the  action  oi 
the  board  of  equalization,  is  the  case  to  be  decided  upon 
the  record  of  its  proceedings  alone,  or  may  evidence  be 
introduced  by  the  parties  in  addition  to  the  matters 
shown  by  such  record?  The  statute  authorizing  the 
api)eal  from  the  board  of  equalization,  does  not  prescribe 
the  proceedings  or  manner^  of  the  trial  of  the  appeal. 
It  simply  declares  that  the  assessment  shall  be  corrected 
*'  in  such  manner  as  to  said  board  may  seem  just  and 
equitable."  Upon  the  appeal  the  case  must  be  tried 
upon  facts  presented  to  the  court.  The  case  may  be 
determined  by  the  board  of  equalization  wholly  upon 
facts  known  to  its  members.  Smith  v.  Supervisors  0/ 
Jones  County^  30  Iowa,  531.  In  that  case  the  circuit 
court  would  have  before  it  no  record  at  all  upon  which 
to  adjudicate  the  question  involved.  But  the  statute, 
in  authorizing  the  appeal,  provides  that  the  question  of 
the  liability  to  assessment  shall  be  justly  and  equitably 
determined  upon  the  facts  of  the  case.  It  provides  for  a 
review  by  which  the  action  of  the  board  of  equalization 
may  be  corrected.  Such  trial,  in  order  that  this  end  may 
be  attained,  must  be  had  upon  evidence  which  will  dis- 
close fully  the  facts  of  the  case,  whether  the  same  be  in 
the  record  or  first  introduced  upon  the  appeal.  The 
administration  of  justice  to  the  taxpayer  demands  it. 

III.  Counsel  for  plaintiff  insists  that  the  appeal 
brings  before  the  circuit  court  only  the  evidence  or  facts 
found  in  the  record  of  the  board  of  equalization.  This 
conclusion  is  based  upon  the  mistaken  position  that  in  \ 
the  use  of  the  word  *' appeal"  the  statute  indicates 
that  the  trial  shall  be  had  in  that  manner,  for  the  reason 
that  the  word  bears  that  meaning.  In  truth,  its  mean- 
ing is  directly  to  the  contrary.  The  ''object  of  an 
appeal  is  to  review  the  whole  case  and  secure  a  just 
judgment  on  the  merits."  "It  is  examined  and  tried 
as  if  it  never  had  been  tried  before."  See  Bouv.  Law 
Diet.  Counsel's  views  of  an  appeal  express  correctly 
the  proceedings  and  trial  upon  a  writ  of  error.  While 
an  api)eal  is  authorized  by  statute,  unless  otherwise 
restricted,  the  proceeding  in  all  cases  is  anew,  in  order 
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to  determine  the  very  merits  of  the  matters  in  dispute. 
Such  is  the  manner  of  trial  in  many  appeals  authorized 
by  the  statutes  of  this  state,  ZBv^dd  quod  damnum 
proceedings  in  the  assessment  of  damages  for  public 
highways,  and  other  proceedings  which  need  not  be 
here  mentioned. '  Appeals  to  this  court  are  for  the  cor- 
rection of  errors  in  cases  at  law,  and  for  trials  de  nozo 
in  cases  in  chancery.  But  under  the  constitution  and 
statutes  of  this  state'  chancery  cases  must  be  tried  here 
upon  the  record  of  the  evidence  sent  from  the  court 
below, '  McGregor  v.  Gardner^  16  Iowa,  538.  Counsel's 
position  receives  no  support  from  the  provisions  of  the 
statutes. 

IV.  Upon  the  appeal  the  circuit  court  becomes  the 
assessing  tribunal,  which  is  clothed  with  authority  to 
determine  anew  the  sum  in  which  the  taxpjiyer  is  to  be 
assessed.  By  the  appeal  the  assessment  and  equaliza- 
tion are  set  aside  or  suspended,  and  the  assessment  is 
again  made  by  the  judgment  of  the  circuit  court.  To 
the  end  that  the  questions  involved  may  be  determined 
in  accord  with  the  demands  of  the  law  and  justice, 
that  court  is  required  to  hear  the  matter  anew  upon  all 
evidence  tending  to'direct  to  a  just  decision.  This  has 
been  the  practice  in  cases  of  this  character  upon  the 
trial  of  appeals  from  boards  of  equalization.  Bremer 
County  Bairik  v.  Bremer  County^  42  Iowa,  394 ;  Inger- 
soil  V.  City  of  Des  Moines^  46  Iowa,  653 ;  Oer.  Am. 
8av.  Bank  v.  City  of  Burlington,  54  Iowa,  609 ;  Bun- 
leith  &  D.  Bridge  Co.  v.  Bvhuque  County^  65  Iowa, 
658;  Hutchinson  7>.  Board  of  Equalization^  66 
Iowa,  35. 

We  reach  the  conclusion  that  the  judgment  of  the 
circuit  court  ought  to  be 

Affirmed. 


i 
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Platt  &  Speith  v.  The   Chicago,    Burlington  &       74  m 

QuiNCY    Railway  Company,  —  !^ 

186176 

1.  Nuisance :  on  pubuc  obound  :  facts  constituting.  Thfl  city 
of  Des Moines,  by  ordinance,  leased  to  defendant,  for  ^'railway 
depot  purposes ",  a  portion  of  ground  lying  within  the  city  and 
dedicated  to  the  general  public,  reserving,  however,  the  **  right  of 
way  to  and  over  the  bridge  at  the  mouth  of  Coon  river ;  also  the  ^ 
right  to  use  so  much  of  said  grounds  as  may  be  necessary  to  use 
in  the  repair  of  the  same,  or  for  rebuilding  a  bridge,  in  case  the 
necessity  of  the  same  should  ever  arise.  The  city  also  reserves 
the  right  to  provide  by  resolution  for  the  necessary  repair  and 
good  condition  of  the  road  leading  to  said  bridge,  and  to  provide 
that  the  same  shall  be  kept  in  good  repair  and  condition  by  said 
railroad  company  for  public  travel."  The  defendant  built  a  round- 
house and  turn-table  on  the  ground  ( which  structures  were  not 
within  the  terms  of  the  lease )  in  such  a  way  as  to  interfere  with 
the  customary  travel  over  said  ground  to  plaintiffs*  place  of  busi- 
ness. Held  that  it  was  the  intent  of  the  city,  as  expressed  in  the 
ordinance,  that  the  defendant  and  the  general  public  should  . 
jointly  use  and  occupy  the  grounds  for  highway  purposes,  and 
that  the  round-house  and  turn-table  constituted  a  nuisance  for 
which  plaintiffs  were  entitled  to  damages,  and  which  the  court 
properly  ordered  to  be  removed. 

'2.  Ordinance  :  construction  :  duty  of  court.  It  is  the  duty  of 
the  court,  and  not  of  the  jury,  to  construe  an  ordinance  the  mean- 
ing of  which  is  involved  in  a  pending  suit. 

B.  Nuisance  :  public  :  frivatb  action.  A  nuisance  may  be  both 
public  and  private,  and,  if  an  individual  suffers  special  damages 
thereby,  he  may  maintain  an  action  therefor.  ( Compare  Park  v. 
C.  d:S.  W.  Ry.  Co,,  43  Iowa,  636.) 


:  DAMAGES  :  order  FOR  REMOVAL.     The  court,  in  an  action 

for  nuisance,  rendered  judgment  on  the  verdict  for  damages,  and 
on  motion  ordered  the  nuisance  abated.  Although  the  verdict  did 
not  necessarily  determine  the  continued  existence  of  the  obstruc- 
tion, it  was  conceded  on  the  trial.  Held  that  the  order  of 
removal  was  not  erroneous.  ( Compare  MiUer  v.  Keokuk  dt  Des 
M  By.  Co.,  68  Iowa,  680.) 

Appeal  from  Polk  Oircuit  Court. 
Filed,  March  9,  1888. 
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THEplaintiflfs  are  the  owners  of  certain  lots  fronting 
on  Water  or  Front  street,  in  the  city  of  Des  Moines,  on 
which  is  situated  a  building  used  by  them  for  business 
purposes,  and  claim  that  they  have  been  injured  and 
have  sustained  great  damages  by  the  wrongful  acts  of 
the  defendant  in  constructing  an  engine-house,  turn-table 
^and  railroad  tracks  upon  public  ground,  over  which 
travel  from  the  south  reached  plaintiffs'  place  of  busi- 
ness. Plaintiflfs  claim  that  the  obstruction  is  a  nuisance, 
and  the  relief  asked  is  that  the  same  be  abated,  and 
judgment  rendered  for  the  damages  sustained.  The 
defendant  denied  the  allegations  of  the  petition,  and 
pleaded  that  it  was  in  the  possession  of  the  premises, 
and  constructed  thereon  the  alleged  obstructions,  under 
an  ordinance  of  the  city  of  Des  Moines.  Trial  by  jury, 
verdict  for  plaintiflfs,  and  judgment,  and  an  order  was 
entered  requiring  the  defendant  to  remove  the  obstruc- 
tions.   The  defendant  appeals. 

Runnells  &  Walker,  for  appellaut. 
Phillips  &  Day,  for  appellees. 

Seevers,  0.  J. — In  1846,  the  county  commissioners 
of  Polk  county  duly  laid  out  the  town  of  Fort  Des 
Moines,  now  the  city  of  D  es  Moines,  and  caused  to  be 
recorded  a  plat  thereof,  upon  which  there  is  a  parcel  of 
land  designated  as  ''public  grounds",  and  the  same 
was  dedicated  to  the  general  public.  The  plat  was  duly 
acknowledged  and  recorded,  and  the  streets  and  public 
grounds  were  declared  to  be  public  highways.  Such 
grounds  were  bounded  on  the  "  north  by  block  37 ;  west 
by  a  line  parallel  with  the  east  side  of  block  28  ( in  said 
town),  extending  to  the  Raccoon  river;  and  east  by  the 
Des  Moines  river."  No  streets  were  laid  oflf  across  said 
grounds,  but  persons  crossing  Coon  river,  over  which  a 
bridge  was  erected,  passed  over  said  grounds  in  such 
direction  as  they  pleased  for  many  years ;  and  such 
persons,  and  all  travelers  on  business  or  pleasure,  could 
readily  pass  from  said  bridge  across  the  grounds  to 
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Front  or  Water  street,  and  thus  reach  the  plaintiffs' 
place  of  basioess,  until  1879  or  1880,  when  the  obstruc- 
tions of  which  the  plaintiffs  complain  were  constructed 
by  the  defendant.  The  city  of  Des  Moines,  by  an  ordi- 
nance duly  passed,  leased  said  public  grounds  for 
ninety-nine  years  to  the  Des  Moines  &  Knoxville  Rail- 
road Company  for  "  railway  depot  purposes  "  ;  reserving, 
however,  the  ''right  of  way  to  and  over  the  bridge  at 
th^  mouth  of  the  Coon  river ;  also  the  right  to  use  so 
much  of  said  grounds  as  may  be  necessary  to  use  in  the 
repair  of  the  same,  or  for  rebuilding  a  bridge,  in  case 
the  necessity  for  the  same  should  ever  arise.  The  city 
also  reserves  the  right  to  provide  by  resolution  for  the 
necessary  repair  and  good  condition  of  the  road  leading 
to  said  bridge,  and  to  provide  that  the  same  shall  be 
kept  in  good  repair  and  condition  by  said  railroad  com- 
pany for  public  travel."  The  defendant,  as  the  suc- 
cessor of  the  Knoxville  Company,  constructed  a  railway, 
consisting  of  several  tracks,  and  a  round-house  and 
turn-table  on  said  grounds.  It  was  admitted  on  the 
trial  that  "Front  street,  upon  which  plaintiffs'  property 
is  situated,  would,  if  extended,  have  passed  between 
the  round-house  and  turn-table,  but  that  the  passage  of 
wagons  was  rendered  practically  impossible,  and  that 
no  travel,  as  a  matter  of  tact,  passed  that  way ;  and, 
further,  that  people  coming  from  the  south  across  the 
Coon  river  bridge,  who  should  desire  to  go  to  plaintiffs' 
property,  would  be  compelled  to  travel  a  circuitous  way 
in  order  to  reach  it." 

I.    This  cause  was  submitted  and  determined  at  a 

former  term,  but,  because  we  failed  to  consider  a  ques- 

1  NuMAMomton  *^^^  material  to  the  determination  of  the 

SSU^toSS*-^*  ^^^'  ^  rehearing  was  granted.     Such  ques- 

totiDg.  tion  is  whether  the  city  had  the  power  to 

confer,  and  whether  it  in  fact   did  confer,    upon  the 

defendant   the  right  to  erect  upon  said  grounds  the 

round-house  and  turn-table.     For  the  purposes  of  this 

opinion,  it  will  be  conceded  that  the  city  had  the  power 

to  lease  the  grounds  to  defendant's  grantor  for  railway 

Vol.  74—9 
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**  depot  purposes."  This  necessarily  would  include  the 
right  to  construct  a  depot  and  tracks  to  reach  and  make 
the  dep.ot  available  for  the  transaction  of  business.  The 
grounds  were  dedicated  to  the  public  for  highway  pur- 
poses, but  in  what  manner  it  should  be  used  by  the  pub- 
lic was  not  expressly  declared.  In  such  case,  the  use 
**  varies  according  to  circumstances,  to  be  judged  by  the 
proper  local  authorities  or  corporate  guardian,  subject 
to  the  control  of  the  laws  and  the  courts."  But  in  no 
event  can  ground  so  dedicated  be  devoted  to  private 
purposes.  2  Dill.  Mun.  Corp.,  sec.  645.  For  the  pur- 
poses of  this  opinion,  it  will  be  conceded  that  a  railway 
is  a  public  highway,  and  that  it  was  competent  by  ordi- 
nance for  the  city  to  lease  public  grounds  for  the  con- 
struction of  a  railway  to  and  across  the  same,  and 
construct  a  depot  thereon.  More  than  this  the  city  did 
not  do.  On  the  contrary,  the  reservations  made  in  the 
ordinance  clearly  indicate  the  intent  of  the  city,  which 
was  that  the  defendant  and  the  general  public  should 
jointly  use  and  occupy  the  grounds  for  highway  pur- 
poses. It  clearly  appears,  we  think,  that  the  railway 
tracks  do  not  materially  obstruct  the  passage  of  the 
general  public  across  the  grounds ;  but,  from  the  conces- 
sion made  on  the  trial,  it  clearly  appears  that  the  round- 
house and  turn-table  seriously  interfered  with  the 
passage  of  persons  and  teams  across  such  grounds. 
Now,  the  city  did  not  authorize  and  empower  the 
defendant  to  construct  such  house  and  appliance.  The 
most  liberal  view  that  may  be  taken  of  the  ordinance 
will  not  authorize  such  a  construction.  They,  therefore, 
have  been  constructed  upon  public  grounds  dedicated  to 
highway  purposes,  without  any  right  to  do  so,  and, 
therefore,  must  be  regarded  as  nuisances,  in  so  far  as 
the  general  public  is  concerned.  It  follows  that  the 
second  instruction  given  by  the  court  to  the  jury,  which 
simply  affirms  the  right  of  the  public  to  an  unobstructed 
passage  over  the  grounds,  is  correct.  It  may,  however, 
be  said  that  the  city  reserved  but  a  single  highway 
across  the  grounds,  and,  as  it  has  constructed  a  sidewalk 
from  the  end  of  the  bridge  in  a  northeasterly  direction 


DECEMBER  TERM,  1887.  131 

Piatt  &  Speith  v.  The  Chicago,  B.  &  Q,  Ry.  Co. 

-  -  —      -  -       I  I     -      ■ —  .,■--■*       — 

over  the  same  to  the  south  end  of  Second  street,  that  it 
has  thereby  directed  or  indicated  that  travel  should 
pass  that  way.  By  taking  that  way,  persons  could,  by 
a  circuitous  route,  reach  the  plaintiffs'  place  of  business. 
It  is  by  no  means  certain  that  the  ordinance  and  reser- 
vations should  be  so  construed;  for  a  right  of  way 
across  the  grounds  was  clearly  reserved.  This  should 
be  construed  as  a  reservation  to  the  public  of  the  right 
to  cross  the  grounds ;  not,  possibly,  in  the  precise  man- 
ner enjoyed  at  the  time  the  ordinance  was  passed,  but 
so  that  such  right  should  substantially  continue  to 
exist.  The  construction  of  the  sidewalk  simply  amounts 
to  an  invitation  to  foot- travelers  to  pass  that  way.  It 
will  be  observed  that  the  city  reserved  the  right  to  pro- 
vide by  resolution  that  ''the  road"  leading  to  the 
bridge  should  be  kept  in  good  repair  by  the  defendant. 
The  lact  that  the  city  has  not  passed  such  a  resolution 
is  immaterial.  The  right  to  do  so  exists,  and  indicates 
quite  clearly,  we  think,  that  it  was  not  contemplated  by 
the  ordinance  that  the  general  public  should  be  deprived 
of  the  right  to  cross  the  grounds,  in  substantially  the 
same  manner  as  was  enjoyed  at  the  time  the  ordinance 
was  passed. 

II.  Prom  what  has  been  said,  it  sufficiently  appears 
that  the  sixth  instruction  asked  by  the  defendant  was 
2.  Ordinance  :     properly  refused  ;  and  this  is  true  as  to  the 

construction :  .  i_       i_  ^i  i  a.i_         • 

duty  of  court,  seventh,  because  thereby  the  ]ury  were 
required  to  construe  the  ordinance,  when  it  is  obvious 
ijhat  this  was  the  province  of  the  court.  It  is  urged  by 
counsel  for  the  defendant  that,  conceding  the  existence 
of  the  nuisance  as  claimed,  it  was  of  a  public  character ; 
and,  therefore,  a  right  of  action  to  the  plaintiff  to 
recover  damages  caused  thereby,  or  to  abate  it,  does  not 
8.  notsano*  :      exist.     The  rule  upon  this  subject  is  that  a 

?2ic  Bct£m.  nuisance  may  be  both  public  and  private, 
and,  if  an  individual  suffers  special  damages  thereby, 
he  may  maintain  an  action  therefor.  Park  v.  O,  eft  S. 
W.  Ry.  Co.^  43  Iowa,  636.  There  was  sufficient  evidence 
in  this  case  that  the  plaintiffs  had  suffered  such  dam- 
ages to  justify  the  jury  in  so  finding. 
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III.  The  jury  found  for  the  plaintiffs,  and  assessed 
the  damages,  and,  upon  motion,  the  court  ordered  the 
4.  — rdatn-  obstructious  to  be  removed.  It  is  urged 
forrimovRi.  that  the  verdict  does  not  necessarily  deter- 
mine that  the  nuisance  existed  at  the  time  it  was  ren- 
dered ;  but  no  such  claim  was  made  on  the  trial.  The 
existence  of  the  obstructions  was  a  conceded  fact.  The 
evidence,  without  the  slightest  contradiction,  so  shows ; 
and,  therefore,  the  order  directing  the  removal  of  the 
obstructions  and  abatement  of  the  nuisance  is  correct. 
Code,  sec.  3331 ;  Miller  v.  Keokuk  &  Des  M.  Ry.  Co.^  63 
Iowa,  680. 

The  judgment  of  the  court  i^  Apfikmed, 


l-£Li?  Ball  v.  The  Kkokuk  &  Northwesteen  Railway 

74     1321  />. 

102   561  Company. 

.  74     132, 

}'^  ff  1.    Practice :  impboper  statement  to  jubt  :  amount  of  vbedict  of 

107  229  FORMEB  JURY.    On  an  appeal  from  the  award  of  a  rightK>f-wa7 

•^  jui7>  it  is  improper  for  counsel  for  plaintiff,  in  stating  the  case  to 

74  132  the  jury,  to  refer  to  the  amomit  of  the  award  appealed  from,  but 


such  impropriety  is  no  ground  for  discharging  the  jury  on  defend* 
ant's  motion.  It  is  sufficient  for  the  court  at  the  time,  and  In  the 
final  instructions,  to  advise  the  jury  that  thek  verdict  should  in 
no  way  be  influenced  by  the  amount  of  such  award. 

2.  Bailroads  :  right  of  way  :  evidbncb  as  to  damages.  In  an 
action  for  damages  to  a  farm,  caused  by  taking  the  right  of  way 
for  a  railroad,  witnesses  were  permitted  to  give  their  estimate  of 
the  value  of  the  farm  before  the  road  was  built,  and  then  to  state 
that  it  was  worth  a  certain  number  of  dollars  less  per  acre  after 
the  road  was  built.  Held  not  prejudicial  error,  since  each  of  the 
witnesses  afterwards  stated  that  the  farm  was  worth  a  certain  sum 
per  acre  after  the  road  was  built. 

8.     :   :   damages:  competency  of  witnesses.    In  such 

case  the  testimony  of  farmers,  who  lived  in  the  neighborhood  of 
the  farm  in  question,  and  who  stated  that  they  knew  the  value  of 
lands  there,  was  competent  on  the  question  of  damages. 

4.  Evidence:  objeohons  to— not  to  witnesses.  The  objection 
of  "incompetent,  itrelevant  and  immaterial,"  to  offered  testi- 
mony, without  more,  goes  to  the  testimony  alone,  and  not  to  the 
competency  of  the  witnesses.  (Compare  White  v.  Smith,  64  Iowa, 
283). 
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5.  Bailroads :  right  of  way  :  damaqbs  :  set-off  :  instruotions. 
In  an  action  against  a  railnray  company  for  right-of-way  damages, 
it  is  proper  for  the  court  to  instruct  as  to  the  constitutional  pro* 
vision  that  no  benefits  to  the  plaintiff  are  to  be  set  off  against  his 
damages,  even  though  no  claim  is  made  for  such  set-off  on  the 
trial. 

«.     : :  :  allowanob  not  excbssivb.    Considering 

the  varying  estimates  of  the  witnesses,  and  other  facts  in  the  case 
(see  opinion) ,  a  verdict  of  thirty-six  hundred  and  forty-eight  dollars 
for  eleven  acres  of  land  taken  for  right  of  way  for  a  railroad, 
cannot  be  r^arded  {m  so  excessive  as  to  justify  interference  by 
this  court. 

Appeal  from  Lee  District  Court. — Hon.  J.  M.  Caset, 

Judge. 

Piled,  March  9,  1888. 

The  plaintiff  is  the  owner  of  a  farm  of  two  hundred 
and  twenty  acres.  The  defendant  constructed  a  rail- 
road over  said  farm  several  years  ago.  The  plaintiff 
instituted  proceedings  to  have  his  damages  assessed 
under  the  statute.  A  commission  or  sheriff's  jury  was 
impaneled,  and  the  dainages  were  fixed  at  three  thou- 
sand dollars.  The  defendant  appealed  from  the  assess- 
ment, and  a  jury  trial  was  had  in  the  court  below,  which 
resulted  in  a  verdict  of  thirty -two  hundred  and  fifty- 
nine  dollars  for  the  plaintiff.  A  new  trial  was  awarded 
by  this  court,  ^nd  another  jury  trial  was  had,  and  a 
verdict  for  thirty-six  hundred  and  forty-eight  dollars 
was  returned  for  the  plaintiff.     The  defendant  appeals. 

James  II.  Anderson  and  H.  H.  Trimble^  for  appel- 
lant. 

D.  N.  Sprague  and  Frarik  Hagerman^  for  appellee. 

RoTHROOK,  J. — I.     The  cause  was  reversed  upon 

the  first  appeal  because  the  evidence  did  not  identify 

L  PBAcnoi:       *^®  different  tracts  of  land  composing  the 

■toten^nt  to  ^^^i^'    We  are  now  advised  that  the  land 

c5^ei3™t°of  claimed  to  be  damaged  by  the  railroad  con- 

fonner  Jury,     gjg^  Qf  ^^  entire  farm  of  two  hundred  and 

twenty  acres,  made  up  of  several  contiguous  government 
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subdivisions.  The  defendant's  first  complaint  is  that 
one  of  the  plaintiff's  coansel,  in  his  opening  statement 
to  the  jury,  in  giving  a  history  of  the  case,  stated  that 
the  sheriff's  jury  fixed  the  damages  to  the  farm  at  three 
thousand  dollars,  and  that  thereupon  counsel  for  the 
defendant,  claiming  that  such  statement  was  miscon- 
duct on  the  part  of  counsel,  moved  the  court  to  dis- 
charge the  jury.  The  motion  was  overruled.  What 
occurred  in  reference  to  the  matter  does  not  appear  to 
have  been  made  of  record  except  by  a  statement  taken 
down  by  the  short-hand  reporter.  It  is  doubtful  if  this 
statement  was  made  a  part  of  the  bill  of  exceptions. 
If  it  were  properly  of  record,  we  do  not  think  the  cause 
should  be  reversed  for  a  refusal  to  discharge  ,the  jury. 
While  a  delicate  sense  of  propriety  ought  probably  to 
deter  counsel  from  stating  to  a  jury  the  result  of  a 
former  trial  of  the  case,  we  are  not  prepared  to  say 
that  it  is  such  misconduct  as  to  demand  anything  more 
from  the  court  than  an  admonition  to  the  jury  that  a 
knowledge  of  the  amount  of  a  former  verdict  should 
have  no  influence  upon  them.  This  was  done  by  the 
court  at  the  time,  and  afterwards  in  the  instructions 
given  at  the  close  of  the  trial. 

II.     It  is  urged  that  the  court  erred  in  admitting 

incompetent  and  improper  testimony  by  two  of  plaintiff '  s 

2.  RAii.ROADt:     witnesses,    named    Ball  and  Watson.      It 

e^idencelf'to  appears  fiom  appellant's  abstract  that  these 

damages.  .,  .,,     ■,      ,  .  .-i      • 

Witnesses  were  permitted  to  give  their 
estimate  of  the  value  of  the  farm  before  the  road  was 
built,  and  then  to  state  that  it  was  worth  a  certain 
number  of  dollars  less  per  acre  after  the  road  was  con- 
structed. Whatever  may  Jbe  thought  of  this  method  of 
examining  a  witness,  it  appears  that  it  could  not  have 
been  prejudicial  to  the  defendant,  for  the  reason  that 
both  of  the  witnesses  afterwards  stated  that  the  farm 
was  worth  a  certain  sum  per  acre  after  the  railroad  was 
built.  This  appears  from  an  additional  abstract  filed 
by  the  appellee.  This  abstract  is  claimed  by  counsel 
for  appellant  to  have  been  unnecessary  and  immaterial. 
But  it  is  not  denied.     We  make  this  reference  to  it 


DECEMBER  TERM,  1887.  136 

'  Ball  V.  The  Keokuk  &  N.  W.  Ry.  Co. 

^^ . 

^ow,  80  that  it  will  be  understood  that  when  we  refer  to 
the  record  we  mean  the  record  as  amended  by  appellee's 
abstract. 

III.  We  come  now  to  consider  objections  made  to 
the  testimony  of  a  large  number  of  the  plaintiff's 
8 . :       witnesses    upon    the    question    as   to    the 

oompSToiioy  damages  to  the  farm  by  reason  of  the 
ofwltnesae..  constructiou  of  the  road.  The  uniform 
objection  to  all  of  the  questions  asked  these  witnesses 
as  to  the  value  of  the  farm  before  and  after  the  road  was 
built  was  that  the  question  was  **  incompetent,  irrele- 
vant and  immaterial."  It  is  now  insisted  that  the 
witnesses  were  not  shown  to  be  competent  to  give  an 
opinion  as  to  the  value  of  the  land.  The  record  shows 
that  each  of  the  witnesses  was  a  farmer,  living  in  the 
neighborhood  of  the  farm  in  question,  and  that  he 
knew  the  value  of  lands.  We  believe  it  is  the  usual 
practice  to  take  the  testimony  of  a  witness  upon  a  ques 
tion  of  value,  when  he  states  under  oath  that  he  knows 
4.  evimhcb:  *^^  valuo  of  the  property  in  question,  or 
iJ!^notto  *1^3,t  eh  knows  the  value  of  like  property.' 
witnesaes.  ^  cross-examiuatiou  may  very  much  impair 
his  testimony,  but  it  is  not  for  that  reason  to  be  taken 
from  the  jury.  Moreover,  the  objection  of  *' incompe- 
tent, irrelevant  and  immaterial,"  to  offered  testimony, 
without  more,  goes  to  the  testimony,  and  not  to  the 
competency  of  the  witness.  White  v.  Smithy  64  Iowa, 
233. 

IV.  It  is  contended  that  the  court  erred  in  refus- 
ing to  give  the  lifrh  instruction  to  the  jury,  asked  by 

the   defendant ;    and    in  giving  the  sixth 

Tiichtof  way:  jnstructiou    of    the    charge.       The  specific 

Mt™Vf in-       objection  to  the  sixth  instruction  is  that  the 

jury  are  therein  advised  that  it  was  not 

proper  to  set  off  benefits  to  the  plaintiff,   if  any,   on 

account  of  the  improvement  for  which  the  land  was 

taken.     It  is  said  there  was  no  claim  made  to  set  off 

any  of  the  damages  by  benefits  to  the  plaintiff,   and 

that  the  instruction   was,    therefore,    erroneous.     We 

think  it  was  perfectly   proper  for  the  court  to  state 
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the  law  governing  damages  of  this  kind,  as  found  in 
the  constitution  and  statutes  of  the  state,  no  matter 
what  evidence  had  been  introduced.  We  doubt  if 
a  case  of  this  kind  has  ever  been  submitted  to  a  jury 
•  in  this  state,  without  a  direction  as  to  the  constitu- 
'  tional  provision  referred  to  in  this  instruction.  As 
to  the  refusal  to  give  to  the  jury  instruction  number 
five,  asked  by  defendant,  we  deem  it  sufficient  to  say 
that,  taking  the  instructions  given  by  the  court  upon 
the  measure  of  damages,  to  which  the  defendant's 
instruction  number  five  applies,  we  discover  no  error  in 
the  ruling  complained  of.  It  appears  to  us  that  the 
court's  charge  to  the  jury  is  a  very  clear  and  fair  state- 
ment of  the  law  governing  the  rights  of  the  parties,  and 
that  no  more  was  required  for  the  protection  of  the 
rights  of  either  party. 

V.  It  is  claimed  that  the  verdict  is  grossly  excessive 
in  amount.  As  is  usual  in  such  cases,  there  is  a  wide 
Q . .      diflference  in  the  estimates  of  value  given 

~l  nit^ix-  ^y  *^®  witnesses.  Some  of  those  examined 
ccssiv©.  jjj  behalf  of  the  plaintiff  place  the  damages 
at  a  much  larger  amount  than  the  verdict.  Some  of  the 
defendant's  witnesses  place  the  damages  at  what  they 
regard  the  value  of  the  land  actually  taken  for  the  right 
of  way,  and  a  merely  nominal  sum  in  addition.  A  large 
number  of  the  witnesses,  in  their  estimates,  range  all  the 
way  between  these  extremes.  The  farm  appears  to  be 
quite  valuable.  The  railroad  runs  angling  through  it, 
and  takes  eleven  acres  for  the  right  of  way.  The  road 
was  constructed  in  1880,  and  the  plaintiff  was  entitled 
to  interest  on  the  damages  from  that  time  to  the  time  of 
the  trial.  Taking  all  these  facta  into  consideration,  we 
are  content  to  let  the  verdict  stand  undisturbed. 

VI.  Lastly,  it  is  claimed  the  court  erred  in  enter- 
ing what  is  denominated  a  decree  against  the  defendant. 
An  examination  of  the  record  entry,  as  found  in 
appellee's  additional  abstract,  shows  it  to  be  in  accord 
with  the  provisions  of  section  1257  of  the  Code,  which 
fixes  the  order  to  be  made  in  such  cases. 

Affirmed. 
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Bailroads  :  ejectment  of  passenobb  :  damages  :  bxemplaby  with 
OUT  ACTUAL.  Plaintiff  sued  for  damages  to  his  health,  through 
exposure,  in  being  wrongfully  ejected  from  defendant's  train  before 
he  had  reached  the  destination  to  which  he  had  paid  his  fare.  The 
court  instructed  the  jury  that  he  was  not  entitled  to  any  dama.o^es, 
under  the  evidence,  unless  it  was  for  the  value  of  transportation 
from  where  he  was  ejected  to  his  destination,  and  that,  if  they 
found  him  entitled  to  any  damages  on  that  ground,  they  might 
also  give  him  exemplary  damages  in  case  they  found  that  he  had 
been  ejected  maliciously.  But  no  damages  for  such  transporta- 
tion were  claimed  or  proved  by  plaintiff,  and  it  appeared  that  the 
fare  to  the  two  points  was  the  same.  Held  that  the  instruction 
was  erroneous  in  submitting  a  point  that  was  not  in  issue,  and  that 
as,  under  the  instruction,  no  other  actual  damages  could  lawfully 
be  found,  it  was  error  to  authorize  the  jury  to  find  exemplary 
damages,  since  such  damages  can  never  be  allowed  in  the  absence 
of  actual  damages.    (See  cases  cited  in  opinion.; 

Appeal  from  Carroll  District  Court. 

Piled,  March  9, 1888. 

This  is  an  action  at  law  by  which  the  plaintiff  seeks 
to  recover  damages  of  the  defendant  upon  the  ground  ^ 

that  a  conductor  on  one  of  its  trains,  upon  which  plain- 
tiff was  a  passenger,  wrongfully,  maliciously  and  forci- 
bly ejected  the  plaintiff  from  said  train.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.     Defendant  appeals. 

Wright,  Baldwin  &  Haldane,  for  appellant. 

Scott  &  Scott,  for  appellee. 

Roth  ROCK,  J. — The  plaintiff  and  one  King  were  at 
Coon  Rai)ids  on  the  line  of  defendant's  railroad  on  the 
thirteenth  day  of  February,  1883.  They  desired  to 
travel  on  the  road  to  Manning,  a  station  some  distance 
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west  of  Coon  Rapids.  They  made  application  to  the 
ticket-agent  at  Coon  Rapids  for  tickets  to  Manning.  The 
agent  sold  them  tickets  to  another  station  called  War- 
wick, which  is  a  short  distance  east  of  Manning,  and 
stated  to  them  that  the  tickets  were  good  for  passage  to 
Manning.  The  fact  that  the  tickets  were  good  for  pass- 
age to  Manning  is  conceded  by  the  defendant,  and  plain- 
tiff claims  that  he  told  the  conductor  when  he  took  rip 
his  ticket  that  he  wanted  to  go  to  Manning.  The  train 
arrived  at  Warwick  after  dark.  The  plaintiff  claims, 
and  he  and  King  testified  on  the  trial,  that,  as  the  train 
approached  Warwick,  the  conductor  called  the  name  of 
the  station,  and  commanded  the  plaintiff  and  King  to 
leave  the  train  ;  that  they  refused  and  tried  to  explain, 
and  claimed  that  their  tickets  were  good  to  Manning ; 
but  that  the  conductor,  with  loud  and  prof ane  language, 
stated  to  them  if  they  did  not  leave  the.  train  he  would 
put  them  off,  and  advanced  towards  them  in  a  threaten- 
ing manner  as  if  to  execute  his  threat ;  whereupon  they 
left  the  train.  It  is  claimed  that  there  was  a  deep  snow 
and  no  traveled  road  between  Warwick  and  Manning,  and 
no  house  at  Warwick  where  plaintiff  could  stay ;  that 
he  was  compelled  to  travel  through  the  snow  and  water 
to  Manning  in  a  rain,  by  which  exposure  he  caught  a 
severe  cold,  and  was  sick  for  a  week.  The  person  who 
was  conductor  of  the  train  was  sworn  as  a  witness,  and 
in  his  testimony  he  stated  that  he  knew  the  tickets  were 
good  for  passage  to  Manning,  and  that  he  stated  to  the 
plaintiff  that,  as  Warwick  was  but  a  flag  station,  he  had 
better  leave  the  train  at  Manning,  but  that  plaintiff  and 
his  companion  demanded  their  right  to  be  allowed  to 
leave  the  train  at  Warwick  ;  and  that  he  accordingly 
stopped  at  that  station,  where  they  got  off,  without 
objection  or  protest ;  and  that  he  used  no  profane,  loud 
or  boisterous  language  towards  them  whatever. 

It  will  be  seen  from  the  foregoing  statement  that  the 
evidence  was  sufiicient  to  authorize  the  jury  to  find 
that  the  plaintiff  was  wrongfully  compelled  to  leave  the 
train  before  the  contract  of  carriage  was  completed,  and 
that  he  was  entitled  to  damages  in  some  amount.     The 
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court  instructed  the  jury,  on  the  question  of  damages, 
as  follows : 

"There  is  no  evidence  from  which  any  assessment 
of  actual  damages  can  be  made  in  this  case,  beyond  the 
VBlue  of  the  transportation  from  Warwick  to  Manning, 
which  would  be  biit  a  few  cents,  so  that  upon  this  point 
there  is  no  room  practically  for  the  assessment  of  any 
actual  damages  beyond  the  value  of  the  transportation 
between  those  two  points.  The  most  important  question 
on  this  point  is  whether  or  not  anything  ought  to  be 
added  by  way  of  exemplary  damages.  If  you  conclude, 
from  the  evidence,  that  the  plaintiflP  was  wrongfully 
comi)elled  to  leave  the  train  at  Warwick,  and  it  is  fur- 
ther shown  that  the  conductor  acted  maliciously  in  so 
wrongfully  compelling  him  to  leave  it  there,  exemplary 
damages  may  be  awarded  as  a  punishment  for  the 
wrongful  act.  If  it  is  shown  that  the  conductor,  in 
ordering  plaintiff  to  leave  the  train  at  Warwick,  if  he 
did  so,  was  actuated  by  a  desire  to  injure,  harass  or 
annoy  the  plaintiff ;  or  if  his  acts  and  manner  pf  conduct 
and  language  were  such  as  indicated  a  wanton  reckless- 
Xiess  of  the  rights  of  the  plaintiff,  or  were  unreasonably 
abusive  and  humiliating  to  the  plaintiff,  exemplary 
damages  may  be  awarded.  But  if  the  evidence  shows 
that  plaintiff,  or  he  and  his  companion,  refused  cr  neg- 
lected to  inform  the  conductor,  when  asked,  at  which  cta- 
tiQU  he  desired  to  stop,  and  by  their  conduct  led  the 
conductor  to  stop  the  train  at  Warwick  on  purpose  to 
allow  him  to  get  off  there,  or  if  plaintiff's  conduct  was 
such  as  to  invite  any  altercation  or  angry  words,  the 
plaintiff  will  not  be  entitled  to  any  exemplary  damages. 
No  exemplary  damages  can  be  awarded  unless  a  cause 
of  action  and  some  actual  damages,  as  before  explained, 
are  first  shown,  and  even  then  you  are  not  bound  to  add 
anything  for  exemplary  damages,  although  you  may  do 
so,  if  it  is  shown  that  the  act  of  the  conductor  was 
malicious  oi*wanton,  as  before  stated  ;  and  the  amount 
thereof,  if  any  are  assessed,  is  of  necessity  left  to  your 
sound  discretion,  and  should  be  assessed,  if  at  all,  in 
view  of  all  the  circumstances  in  this  particular  case." 


'    / 


140  SUPREME  COURT  OF  IOWA, 

Kuhn  V.  The  Chicago,  M.  &  St.  P,  Ry.  Co. 

The  defendant  claims  that  the  first  paragraph  of 
this  part  of  the  charge  is  erroneous,  because  the  plain- 
tiflP  made  no  such  claim  in  his  petition,  and  there  was 
no  evidence  in  the  case  from  which  the  jury  could  esti- 
mate the  actual  damages  to  which  the  court  limited  the 
recovery.  The  instruction  states  that  it  would  be  but  a 
few  cents.  There  was  no  direct  evidence  of  the  cost  of 
a  ticket  from  Warwick  to  Manning,  and,  indeed,  there 
is  no  evidence  that  tickets  were  sold  from  one  station  to 
the  other.  The  distance  between  the  two  stations  is  one 
mile  and  a  quarter,  as  shown  by  the  evidence.  It  may 
be  that  the  jury  could  have  made  an  estimate  of  the  fare 
for  that  distance.  But  the  evidence  shows,  without  con-  ' 
flict,  that  the  cost  of  a  ticket  from  Coon  Rapids  to  Man- 
ning was  the  same  as  it  was  to  Warwick,  and  the 
plaintiflf  made  no  claim  in  his  petition  to  recover  the 
fare  he  had  paid  for  the  distance  the  defendant  failed  to 
carry  him.  It  is  manifest  that  the  court  intended  to 
instruct  the  jury  that  the  actual  damage  was  merely 
nominal.  It  was  the  duty  of  the  jury  to  obey  that 
instruction.  They  could  not  lawfully  find  that  the 
plaintiff  was  entitled  to  actual  damages  for  the  expos- 
ure and  inconvenience  in  wading  through  snow  and 
water  in  a  i^ain,  and  the  consequent  sickness ;  and,  as 
the  plaintiff  did  not  except  to  the  instruction,  and 
appeal,  we  are  required  to  treat  it  as  the  law  of  the  case, 
in  so  far  as  it  practically  excluded  all  but  nominal  dam- 
ages, whatever  the  true  rule  of  law  upon  the  proven 
facts  may  be.  It  must  not  be  u  nderstood  that  we  hold 
that,  because  under  the  instruction  the  plaintiff  was 
practically  held  to  be  entitled  to  only  nominal  damages, 
he  could  not  recover  in  any  amount.  Whenever  there 
is  an  invasion  of  a  legal  right,  the  law  infers  some  dam- 
age to  the  plaintiff,  and  when  no  amount  is  proved,  the 
recovery  is  nominal,  being  some  very  small  sum.  In 
the  view  taken  of  the  plaintiff's  right  of  recovery,  the 
court  was  not  warranted,  either  from  the  issues  or  evi- 
dence, to  direct  the  jury  to  find  for  the  plaintiff  in  the 
amount  of  his  unearned  passage  money ;  and,  as  every 
other  element  of  actual  damage  w^as  eliminated  from  the 
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Crimmal  laa^w :  election  trr  state  to  rely  on  different  actis  on 
SUOCBSSIYE  TRIALS.  Where  upon  prior  trials  the  state  has  elected 
to  rely  for  conYiction  on  one  of  two  pr  more  acts  which  the  evidence 
tended  to  prove,  it  may,  on  a  subsequent  trial, — the  verdicts  of  con- 
viction having  been  set  aside  and  new  trials  awarded,— elect  to 
rely  for  conviction  upon  evidence  tending  to  prove  another  act 
different  from  the  act  found  by  the  prior  verdicts  ;  and  this  is  not 
I>ermitting  the  state  to  prove  an  offense  other  than  that  for  which 
the  defendant  was  before  tried,  but  only  to  prove  the  same  offense 
hy  other  evidence.  So  field,  in  a  prosecution  for  the  unlawful 
aale  of  intoxicating  liquors,  where  the  evidence  tended  to  prove 
several  sales,  each  of  which  woidd  have  supported  a  verdict  of 
gnUty,  and  the  state,  on  the  last  trial,  elected  to  rely  on  the  evi- 
dence establishing  a  sale  different  from  the  one  relied  on  in  the 
former  triato. 
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case,  the  conclusion  must  be  that  the  jury  were  only 
warranted  in  considering  nominal  damages,  in  deter- 
mining the  question  of  actual  compensation  for  the 
injury. 

II.     In  view  of  what  has  been  said  of  the  paragraph 
of  the  charge  we  have  been  considering,  that  part  of  the  I 

instruction  which  authorizes  the  jury  to  award  exem- 
plary damages  cannot  be  sustained.  It  is  well  settled 
that,  where  the  damage  to  the  plaintiff  is  merely  nomi- 
nal, that  is,  where  a  right  is  invaded,  and  there  is  no 
evidence  of  actual  damage,  there  is  no  foundation  upon 
which  exemplary  damages  can  attach  or  rest.  Stacy  v. 
Portland  Publishing  Co,^  68  Me.  279  ;  Freese  v.  Tripp ^ 
70  111.  496 ;  Meidel  v.  Anthis,  71  111.  241 ;  Oanssly  v. 
Perkins^  30  Mich.  492 ;  Maxwell  v.  Kennedy^  50  Wis. 
645.  The  court  having  practically  taken  away  from  the 
jury  all  evidence  of  actual  damages,  it  was  error  to 
authorize  them  to  enter  into  consideration  of  the  ques- 
tion of  exemplary  damages. 

Rbversed. 
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Appeal    from    Mahaska    District  Court — ^Hon.   D. 

Btan,  Judge. 

Piled,  March  10,  1888. 

Defendant  was  convicted  of  the  crime  of  selling 
intoxicating  liquors  contrary  to  the  statute,  and  he  now 
appeals  to  this  court. 

Jo7in  F.  Lacey  and  Bolton  &  McCoy ^  for  appellant 

A.  J,  BakcTy  Attorney  General,  for  the  State. 

Beck,  J. — ^I.  The  prosecution  was  commenced  upon 
an  information  before  a  justice  of  the  peace,  where 
defendant  was  convicted.  Upon  an  appeal  to  the  dis* 
trict  court,  a  verdict  of  guilty  was  rendered,  which  was  set 
aside,  and  a  new  trial  was  granted.  A  second  verdict  of 
guilty  was  also  set  aside,  and  another  trial  had,  which 
resulted  in  a  third  yerdict  of  guilty.  Before  or  pend- 
ing the  last  trial  in  the  district  court,  the  defendant 
amended  his  plea,  setting  up  that  he  had  been  acquitted 
at  the  prior  trial  by  the  act  of  the  court,  in  withdrawing 
from  the  jury  the  consideration  of  certain  evidence 
which  tended  to  show  an  oflfense  other  than  the  one  for 
which  he  was  convicted,  and  that  he  was,  therefore,  put 
upon  trial  for  another  and  different  offense  than  the  one 
to  which  the  law  required  him  to  answer.  At  the  last 
trial  the  evidence  tended  to  show  two  direct  unlawful 
sales.  The  state  was  required  to  felect  the  sale  for  which 
it  would  ask  conviction,  and,  having  done  so,  the  court 
directed  the  jury  not  to  consider  the  evidence  tending  to 
show  the  other  sale ;  that  evidence  having  been  with- 
drawn from  the  jury.  The  sale  upon  which  the  state 
relied  for  conviction  at  the  last  trial  was  not  the  one  for 
which  conviction  was  had  at  the  former  trials,  but 
another.  The  question  for  our  decision  is  this  :  Where 
upon  prior  trials  the  state  elected  to  rely  for  conviction 
upon  one  of  two  or  more  acts,  which  the  evidence 
tended  to  prove,  may  the  state,  in  a  subsequent  trial, — 
the  verdicts  of  conviction  having  been  set  aside  and  new 
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trials  awarded, — elect  to  rely  for  conviction  upon  evi- 
dence tending  to  prove  another  act  different  from  the  act 
found  by  the  prior  verdicts  ? 

II.  It  is  a  matter  of  common  occurrence  that  an 
information  or  indictment  may  be  supported  by  evidence 
of  more  than  one  criminal  act,  either  of  which  would 
justify  a  verdict  of  guilty.  This  results  from  the  fact 
that  the  law  does  not  require  the  allegations  of  the 
indictment  to  so  identify  an  offense  that  it  may  not  be 
established  by  proofs  applicable  to  different  acts.  This 
results  from  the  fact  tl^at  time  and  some  other  things 
need  not  be  proved  as  laid  in  the  indictment.  It,  there- 
fore, sometimes  occurs  that  the  evidence  upon  the  trial 
tends  to  show  distinct  and  different  offenses.  In  such  a 
case  the  courts  will  not  permit  the  accused  to  be  tried  for 
all  the  offenses  which  the  evidence  tends  to  prove,  and 
the  jury  to  select  one  or  more  of  the  offenses  upon 
which  to  base  their  verdict,  but  will  require  the  state  to 
elect  for  which  offense  a  verdict  will  be  asked.  All  evi- 
dence tending  to  show  other  offenses  will  be  withdrawn 
from  the  jury,  who  will  be  instructed, — as  they  were  in 
the  case  before  us, — to  confine  their  consideration  to  the 
offense  named  by  the  state,  and  to  the  evidence  in  its 
support.  It  will  be  understood  that  the  accused  was 
tried  for  but  one  offense.  The  indictment  charges  but 
one.  The  state  did  not  elect  the  offense  for  which  the 
accused  was  tried,  but  it  did  elect  the  evidence  upon 
which  it  relied  for  conviction.  Nor  did  the  proof  sub- 
mitted upon  the  indictment  make  the  case  ;  the  case  was 
designated  by  the  indictment.  The  election  of  the  evi- 
dence relied  upon  did  not  change  the  case.  There  was 
but  one  case.  But  the  election  related  to  the  evidence, 
and  selected  that  part  upon  which  reliance  for  convic- 
tion was  based.  In  the  case  before  us,  at  the  different 
trials,  different  evidence  was  designated  by  the  election 
of  the  state's  attorney.  The  same  case  was  before  the 
court  at  each  trial.  Counsel  for  defendant,  therefore, 
incorrectly  claim  that  by  the  change  of  election  by  the 
state  a  case  was  tried  other  than  the  one  before  tried.  It 
was  simply  a  change  of   evidence.    It  will  hardly  be 
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claimed  that  upon  a  new  trial  of  a  criminal  case  the  state 
is  restricted  to  the  evidence  given  at  the  former  trial. 
The  law  contemjilates  nothing  of  the  kind. 

III.  On  an  appeal  from  a  justice  of  the  peace  by 
one  convicted  of  an  offense,  the  case  stands  *' for  trial 
anew  in  the  district  court  in  the  same  manner  it  should 
have  been  tried  before  the  justice.*'  And  Code,  section 
4487,  provides,  in  relation  to  proceedings  in  the  district 
court,  that  "a  new  trial  is  a  reexamination  of  the 
issue  in  the  same  court,  before  another  jury,  after 
verdict  had  been  given."  The  Code,  section  4488, 
provides  that  "the  granting  of  a  new  trial  *  places  the 
parties  in  the  same  position  as  if  no  trial  had  been  had. 
All  the  testimony  must  be  produced  anew.  *  *  *" 
These  provisions  are  expressly  applicable  to  proceedings 
in  criminal  cases.  The  new  trial,  or  trial  on  appeal,  is 
conducted  as  the  first  or  original  trial  as  to  all  proceed- 
ings and  the  admission  of  evidence.  The  prior  trial 
stands  for  naught.  The  accused  cannot  claim  that  he 
was  therein  convicted  or  acquitted  or  put  in  peril.  The 
new  trial  must  conform  to  the  requirements  of  the  law, 
which  we  have  seen  authorizes  the  election  by  the  state 
of  the  evidence  upon  which  a  conviction  is  asked  ;  and 
it  will  be  understood  that  the  state  cannot  be  restricted 
as  to  any  evidence  which  tends  to  support  the  indict- 
ment. It  follows  that  the  evidence  of  the  different  acta 
was  rightly  admitted  by  the  district  court,  and  the  state 
was  rightly  permitted  to  elect  for  which  sale  proved  to 
the  jury  it  claimed  the  conviction  of  defendant. 

IV.  Counsel  for  defendant  cite  State  v.  Van  Halt- 
sckuherr^  72  Iowa,  541.  It  has  no  application  to  this 
case.  It  holds  that  a  defendant  cannot  be  tried  on  more 
than  one  count  when  all  charge  an  offense  in  the  same 
language. 

Affirmed. 
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Criminal  Law  :  jury  tbiaIi  :  vsrdiot  bt  agbebment.  The  defend- 
ant on  a  charge  of  larceny  pleaded  not  guilty,  and  a  jury  ^aa 
impaneled.  Thereupon,  by  agreement  between  the  district  attorney 
and  defendant,  the  jury  returned  a  verdict  of  guilty.  Held  that 
this  was  equivalent  to  an  admission  by  defendant  of  his  guilt  in 
open  court  and  in  the  'presence  of  the  jury,  and  that  the  verdict 
could  not  be  disturbed  on  the  ground  that  it  '^as  not  the  result  of 
a  trial  by  jury. 

Appeal  from  Black  Hawk  District  Court. — HoK.  0.  P. 

Couch,  Judge. 

Filed,  March  10,  1888. 

Indictment  for  larceny  from  the  person  of  another. 
Trial  by  jury,  verdict  of  guilty,  judgment,  and  the 
defendant  appeals. 

J.  S.  Darling,  for  appellant 

A.  J.  Baker,  Attorney  General,  for  the  State. 

Seevers,  C.  J. — The  defendant  pleaded  not  guilty, 
and  a  jury  was  impaneled  to  try  such  issue.  Thereupon, 
by  agreement  between  the  district  attorney  and  the 
defendant,  the  jury  returned  the  following  verdict: 
"We,  the  jury,  find  the  defendant  guilty  of  larceny 
from  the  person  of  another,  as  charged  in  the  indict- 
ment," and  on  such  verdict  judgment  was  pronounced. 
It  is  said  an  issue  of  fact  arises  on  a  plea  of  not  guilty, 
and  that  such  issue  must  be  tried  by  a  jury.  Code, 
sees.  4349,  4360.  It  is  further  said  that  a  trial  is  a 
judicial  examination  of  the  issues,  whether  of  law  or 
fact,  and,  therefore,  it  is  contended  that  the  verdict 
was  not  rendered  in  accordance  with  the  law,  and  is 
void.  We  are  not  prepared  to  concur  in  this  proposi- 
tion.     To   all    intents    and    purposes   the  defendant 
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admitted  his  guilt  in  open  court  and  in  the  presence  of 
the  jury.  This  presumption  must  be  indulged  in  the 
absence  of  any  showing  to  the  contrary.  Besides  this, 
it  does  not  appear  that  no  evidence  was  introduced.  In 
effect  the  defendant,  with  a  plea  of  not  guilty  on  file, 
admitted  his  guilt ;  and,  as  this  was  done  in  open  court, 
the  jury  were  fully  warranted  in  acting  upon  such 
admission  and  finding  the  verdict.  Under  the  admis- 
sion made,  it  was  the  only  verdict  the  jury  couhl  have 
found,  and  the  fact  that  the  form  was  agreed  upon 
between  the  state  and  defendant  is  immaterial. 

Affibmed. 


Ball  &  Co.  v.  Van  Riper  et  al. 

* 

Appeal :  LESS  than  onb  hundred  dollars  :  contents  of  certifi- 
cate. Where  an  appeal  involves  less  than  one  hundred  dollars,  it 
is  necessary,  in  order  to  give  this  court  jurisdiction,  for  the  trial 
judge  to  state  that  the  questions  of  law  certified  by  him  are 
involved  in  the  cause.  ( Compare  Van  Sickle  v.  Downs,  72 
Iowa,  6240 

Appeal  from   Franlcliri     Circuit     Court. — ^Hoir. 

D.  D.  Miracle,  Judge. 

Piled,  March  10,  1888. 

The  facts  are  stated  in  the  opinion. 

D.  W.  Henley^  for  appellant. 

Taylor  &  Evans ^  for  appellee. 

Seevers,  C.  J. — The  amount  in  controversy  ia  less 
than  one  hundred  dollars,  and  the  certificate  of  the  trial 
judge  is  as  follows:  **At  the  request  of  the  defend- 
ants, the  court  certified  the  following  questions  of  law, 
on  which  it  is  desirable  to  have  the  opinion  of  the 
supreme  court."  It  will  be  observed  that  the  certificate 
fails  to  state  that  the  questions  certified  are  involved  in 
the  cause,  and  it  is,  therefore,  insuflicient.  Van  Sickle 
V.  Downs^  72  Iowa,  624.    The  appeal  must  be 

Dismissed. 


DECEMBER  TERM,  1887.  147 

.1 . .       ■  ■  ,       ■      I     > 

Coffman  v.  Acton. 


CoFFMAK  V,  Acton. 

1.      Appeal  :  QT7BSTI0NS  NOT  RULED  ON  BELOW  :  BZAHPIiB.     The  isSUeS 

raised  and  tried  below,  in  an  action  to  recover  money  as  specific 
personal  property,  were  whether  defendant  had  received  the 
money  into  her  actual  possession  and  assumed  the  care  of  it ;  and 
whether  she  had  it  in  her  possession  when  the  action  was  brought ; 
and  the  court  found  generally  for  defendant.  Held  that,  on  this 
state  of  the  record,  the  question  whether  the  action  would  lie, 
when  the  property  sought  to  be  recovered  was  money,  could  not 
be  considered  on  appeal. 

2.     :  EVIDENCE  TO  SUSTAIN  PiNDiNO  OP  COURT.    Where  there'is  a 

fair  conflict  in  the  evidence  on  which  the  finding  of  the  court  in 
an  ordinary  action  is  based,  it  will  not  be  disturbed  oil  appeal  for 
want  of  support  in  the  evidence. 

Appeal  from   Pottawattamie    District  Court. — Hon. 

Geoege  Caeson,  Judge. 

Filed,  Maech  10,  1888. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. Trial  by  the  court  without  the  intervention  of  a 
jury.     Judgment  for  defendant.     Plaintiff  appeals. 

E.  A.  Bdbcock  and  Lyman  &  HurUer^  for 
appellant. 

A.  W.  Askwith  and  Fremont  Benjamin^  for 
appellee. 

Reed,  J. — Plaintiff  sought  by  this  action  to  recover 
possession  of  gold  coin  of  the  value  of  one  hundred  and 
1.  apfbal:  twenty  dollars,  which  he  alleges  he 
roied*on  be"*^*  deposited  with  defendant,  and  she  refused 
low :  example.  ^  rctum  to  him  ou  demand.  Counsel  have 
argued  the  question  whether  "the  action  for  the 
recovery  of  specific  personal  property"  will  lie  when  the 
property  sought  to  be  recovered  is  money,  but  it  does 
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not  appear  that  that  question  was  determined  by  the 
court  below.  Defendant's  answer  was  a  general  denial 
of  all  the  allegations  of  the  petition,  and  the  parties 
tried  the  questions  of  fact,  whether  defendant  received 
the  money  into  her  actual  possession,  and  assumed  the 
care  of  it,  and  whether  she  had  it  in  her  possession 
when  the  action  was  brought ;  and  the  court  found  gen- 
erally for  defendant.  On  that  state  of  the  record,  we 
cannot  presume  that  the  court  determined  as  matter  of 
law  that,  owing  to  the  nature  of  the  property,  there 
could  be  no  recovery.  In  ordinary  actions  we  can  review 
only  such  questions  as  by  the  record  appear  to  have  been 
passed  upon  by  the  trial  court. 

Counsel  for  the  appellant  contend  that  the  finding 
of  the  court   is    contrary    to    the  evidence.     PlaintiflE 

J :  evidence  testified    that   he    handed  the  money    to 

flnd?ng*llf       defendant,  and  requested  her    to   keep  it 
court.  ^jitji  Y^Q  called  for  it,  and  that  she  promised 

to  do  so,  but  that  she  afterwards,  on  his  demanding  its 
return,  refused  to  surrender  it.  He  also  produced  other 
witnesses,  whose  testimony  tended  to  prove  certain 
admissions  by  defendant  that  she  had  received  the 
money  for  safe-keeping,  under  a  promise  to  deliver  it 
on  demand.  Defendant  testified  that  plaintiff  came  to 
her  home  in  the  absence  of  her  husband,  and  that  he 
offered  to  deliver  the  money  to  her,  and  requested  her 
to  receive  and  keep  it  until  he  should  call  for  it ;  but 
that  she  refused  to  receive  it,  and  requested  him  to  take 
it  away,  but  that  he  placed  it  on  the  table,  and  went 
awayi  leaving  it  there ;  and  that,  on  the  return  of  her 
husband,  she  pointed  it  out  to  him,  and  related  the  cir- 
cumstances under  which  it  had-been  left  there  ;  and  that 
he  took  possession  of  it.  Also  that  she  was  afterwards 
subpoenaed  to  produce  the  money  before  the  mayor  of 
the  town  on  the  trial  of  a  criminal  action  against  plain- 
tiff ;  and  that  she  procured  it  from  her  husband  for  that 
purpose,  but  afterwards  returned  it  to  him,  and  that  she 
did  not  afterwards  have  it  in  possession.  The  burden 
was  on  plaintiff  to  prove  that  defendant,  at  some  time 
before  the  action  was  brought,  had   the  money  in  her 
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actual  possession,  and  that  she  received  it  under  such 
circumstances  that  she  was  bound  to  surrender  it  to  him. 
It  is  manifest  from  the  foregoing  statement  of  the  evi- 
dence that  there  was  a  substantial  conflict  on  that 
question.  The  case  must,  therefore,  be  disposed  of 
under  the  settled  rule,  that  this  court  will  not  in  an  ordi- 
nary action  disturb  the  finding  of  the  jury  or  trial  court 
on  a  question  of  fact,  when  there  is  a  fair  conflict  in  the 
evidence.  The  rule  has  so.  long  prevailed,  and  has  so 
often  been  applied,  that  it  is  not  now  necessary  to 
re-state  the  grounds  of  it,  or  cite  the  cases  holding  it, 

•    Affikmed. 


Richardson  et  al.  v.  Woodring  et  al. 

1.*  Fraudulent  Conveyanoe:  of  stock  of  goods:'  evidence. 
The  evidence  in  this  case  considered  ( see  opinion )  and  hdd  to  be 
sufficient  to  prove  that  the  ccnveyanoe  of  the  stock  of  goods  in 
question  was  made  and  accepted  for  the  purpose  of  defrauding 
creditors. 

2.  Appeal  :  question  not  raised  below.  An  issue  not  raiser!  in 
the  pleadings  nor  referred  to  in  the  evidence  cannot  be  heard  in 
this  court. 

Appeal  from  Carroll  District  Court. — Hon.  J.  P. 

Conner,  Judge. 

Piled,  Maboii  10,  1888. 

This  is  an  action  in  equity  by  which  the  plaintiffs, 
who  are  creditors  of  the  defendant  R.  R.  Woodring, 
seek  to  subject  certain  goods  and  chattels  to  the  payment 
of  their  claims,  upon  the  ground  that  said  defendant 
mortgaged  and  sold  said  goods  to  the  other  defend- 
ants in  such  away  as  to  constitute  a  general  assignment, 
with  preferences  to  the  defendant  creditors.  It  is  also 
claimed  that  a  sale  of  the  goods  to  defendant  J.  W. 
Coppock  was  fraudulent,  as  being  made  with  intent  to 
hinder,  delay  and  defraud  the  creditors  of  Woodring. 
Issues  were  joined  by  the  i^arties,  and  a  trial  was  had, 
which  resulted  in  a  decree  for  the  plaintiffs^  from  which 
defendants  appeal. 


150  .  SUPREME  COURT  OF  IOWA, 

Richardson  y.  Woodring. 


Beach  &  Iloyt  and  F.  M.  Power 8^  for  appellants. 

Oeorge  R.  Cloudy  for  appellees. 

RoTHROOK,  J. — I.    On   the  twenty-eighth  day  of 
Jnne,  1886,  the  defendant  R.   R.    Woodring  was  the 
1.  fraudulknt    owner  of  a  stock  of  furniture,  undertaking 
Sf'l'tock^Sf     *^d  upholstery  goods  at  Carroll,  Iowa.    ,0n 
Sence.'^^'     *^^*  ^^7  ^^  executed  a  chattel  mortgage  on 
said  stock  to  A.  W.  Patterson,  to  secure  the 
payment  of  one  thousand  and  twenty-one  dollars,  and 
^  same  was  filed  for  record  on  the  twenty-ninth  day  of 

«  /  June,  1886,  at  nine  o'clock  in  the  morning.    On  said 

twenty-eighth  day  of  June,  he  executed  another  mort- 
gage upon  the  stock  to  Nicholas  Woodring  for  about 
twenty-three  hundred  dollars,  and  the  same  was  filed 
for  record  on  the  twenty-ninth  of  June  at  eleven  o'clock 
in  the  forenoon  ;  and  on  the  same  day  that  he  executed 
said  mortgages  he  sold  the  whole  stock  to  defendant 
Coppock,  and  executed  to  him  a  bill  of  sale  therefor, 
which  was  filed  for  record  June  29,  1886,  at  1:30  o'clock 
p.  m.  By  the  terms  of  this  bill  of  sale  Coppock 
assumed  the  payment  of  the  mortgages  to  the  other 
defendants.  The  defendant  Woodring  is  the  owner  of 
a  hearse  and  harness  which  was  not  included  in  the 
mortgages,  but  was  transferred  by  the  bill  of  sale  to 
Coppock.  After  hearing  all  the  evidence,  and  upon  a 
full  trial  upon  the  merits,  the  court  decreed  that  the 
hearse  and  its  attachments  and  the  set  of  double  har- 
ness should  be  held  subject  to  the  payment  of  the  claims 
of  the  plaintiffs.  The  effect  of  this  decree  was  to 
uphold  the  mortgages  as  valid  liens,  and  to  defeat  the 
sale  to  Coppock  only  so  far  as  not  to  aflfect  the  mortgage 
liens.  The  plaintiffs  do  not  appeal,  and  it  is  only 
necessary  to  consider  whether  the  decree  subjecting  the 
hearse  and  harness  to  the  i:)ayment  of  the  plaintiffs' 
claims  is  in  accord  with  the  preponderance  of  the  evi- 
dence. And  this  inquiry  does  not  necessarily  involve 
the     question     whether     these     several     transactions 
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amounted  to  a  general  assignment.  The  district  court 
doubtless  found  from  the  evidence  that  the  sale  of  the 
goods  from  Woodring  to  Coppock  was  a  fraud  upon  the 
creditors  of  Woodring,  and  in  our  opinion  that  conclu- 
sion is  in  accord  with  a  decided  preponderance  of  the 
evidence.  We  will  not  set  out  the  evidence  in  detail. 
It  is  sufficient  to  state  some  of  the  proven  facts  which, 
with  others  not  stated,  lead  to  the  conclusion  that  the 
sale  was  properly  held  to  be  fraudulent.  Coppock  was, 
and  for  ten  years  had  been,  engaged  in  mining,  and  had 
no  knowledge  of  the  furniture  business.  He  was  not  a 
creditor  of  Woodring.  He  had  been  for  years  at  the 
Black  Hills,  in  Dakota  Territory.  Some  correspondence 
was  had  between  him  and  Woodring  about  buying  the 
goods.  He  came  to  Carroll  on  the  evening  of  ttune  28, 
1886,  and  took  the  bill  of  sale  and  recorded  it  after  the 
mortgages  were  executed.  No  invoice  of  the  goods  was 
made  after  he  came,  but  he  claims  he  bought  on  the 
faith  of  an  invoice  which  Woodring  stated  to  him  had 
been  made  a  short  time  before.  He  knew  before  he 
closed  the  deal  that  the  goods  were  mortgaged  for  about 
two-thirds  their  value,  or  thereabouts.  He  took  posses- 
sion, and  in  a  few  months  went  to  Africa  to  engage  in 
the  mining  business.  He  left  the  store  in  charge  of  a 
son  of  the  defendant  Woodring.  It  will  be  observed 
that  Coppock  was  not  a  creditor.  He  volunteered  to 
purchase  a  stock  of  goods  for  over  five  thousand  dollars, 
which  he  knew  was  mortgaged  for  thirty-three 
hundred  dollars.  He  made  his  purchase  without 
knowing  anything  of  the  value  of  the  goods  except  the 
statement  of  Woodring.  These  and  other  established 
facts  which  might  be  stated  lead  the  mind  to  the  con- 
clusion that  the  sale  was  fraudulent.  There  is  no 
doubt  that  it  was  fraudulent  on  the  part  of  Woodring, 
and  that,  to  say  the  least,  Coppock  was  in  possession  of 
such  facts  as  should  have  put  him  upon  inquiry  before 
closing  the  purchase. 

II.     It  is  urged  by  counsel  for  appellant  that  the 
hearse    and    harness    should  not  be  subjected  to  the 
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2.  app»a^:  payment  of  Woodring's  debts,  because 
'ratald^'berow.  ^^^7  ^^®  exempt  from  execution!  It  is 
sufficient  to  say  in  answer  to  this  claim  that 
no  such  issue  was  made  in  the  pleadings,  and  no 
evidence  was  introduced  showing  the  said  property  to 
be  exempt.  The  question  cannot  be  raised  for  the  first 
time  in  this  court. 

Affirmed. 


McLane  v.  Granger. 

Constitutional  Law :  violation  of  injunohon  :  oomhitment  fob 
CONTEMPT  IN  VACATION.  When  a  judgA  is  authorized  by  statute  to 
pei*form  a  judicial  act  in  vacation,  his  act,  when  so  done»  has  the 
'  force  and  effect  of  an  act  nione  by  the  court  (foUowing  State  v. 
Myers,  44  Iowa,  580);  and  so,  in  this  case,  held  that  section  three, 
chapter  sixty-six.  Laws  of  1886,  authorizing  a  judge  in  vacation  to 
commit  for  contempt  of  an  injunction  issued  under  the  prohibi- 
tory liquor  law,  is  not  in  conflict  with  section  one,  article  five,  of 
the  constitution,  on  the  ground  that  it  authorizes  judgment  by 
one  who  is  not  a  court  within  the  meaning  of  the  constitution. 

On  Certiorari  to  Hon.  C.  T.  Granger,   Judge  of  the 

Thirteenth  Judicial  District. 

Piled,  March  10,  1888. 

.  On  plaintiff's  petition  a  writ  of  certiorari  was 
allowed  by  one  of  the  judges  of  this  court  to  review  an 
order  of  the  defendant,  who  is  a  judge  of  the  district 
court  in  the  Thirteenth  judicial  district,  imposing  a  fine 
upon  plaintiff,  and  committing  her  to  jail  for  contempt. 

L.  Bullis  and  C.  Wellington^  for  plaintiff. 

A.  J.  Bdker^  Attorney  General,  and  J.  B.  Kaye, 
County  Attorney,  for  defendant. 

Reed,  J.— A  temporary  writ  of  injunction  was  issued 
and  served  upon  plaintiff,  enjoining  and  restraining  her 
from  keeping  and  using  a  certain  building  for  the  pur- 
pose of  keei)ing  or  selling  intoxicating  liquors  therein 
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contrary  to  law.  An  information  was  afterwards  filed 
before  the  judge,  in  vacation,  charging  plaintiff  with 
having  violated  said  injunction*  He  thereupon  caused 
her  to  be  attached  and  brought  before  him.  Her  counsel 
filed  a  plea  to  the  jurisdiction  of  the  judge,  denying 
that  he  had  any  power  to  hear  and  determine  the  mat- 
ter in  vacation.  He,  however,  overruled  the  plea,  and 
proceeded  to  hear  the  evidence  adduced,  and  found 
therefrom  that  she  was  guilty  of  contempt  as  charged 
in  the  information,  and  entered  an  order  imposing  a  tine 
of  five  hundred  dollars,  and,  in  default  of  paymfent, 
committing  her  to  jail  for  one  hundred  and  fifty  days. 
The  complaint  and  evidence  ( which  was  taken  in  writ- 
ing at  the  hearing )  were  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Winneshiek  county  ;  that  being 
the  county  in  which  the  injunction  proceedings  were 
pending,  and  in  which  the  hearing  was  had.  The  order 
was  also  entered  of  record  in  the  judgment  record  of 
that  court. 

The  objection  urged  against  the  proceeding  is  that 
the  statute  under  which  it  was  had  (sec.  3,  ch.  66,  Acts 
21st  Gen.  Assem.)  is  in  conflict  with  section  one,  article 
five,  of  the  constitution  of  the  state,  which  is  as 
follows :  "  The  judicial  department  shall  be  vested  in  a 
supreme  court,  district  court,  and  sucjii  other  courts, 
inferior  to  the  supreme  court,  as  the  general 
assembly  may  from  time  to  time  establish."  Plaintiff 's 
position  is  that  the  order  imjjosing  a  fine  and  impris- 
onment for  contempt  is  a  final  judgment,  which  can  be 
pronounced  only  upon  a  hearing  by  a  court ;  and  that 
the  judge,  who  is  but  an  officer  of  the  court,  cannot, 
under  that  provision,  be  empowered  to  hear  and  deter- 
mine a  matter  in  litigation,  and  pronounce  final 
judgment  thereon,  except  when  acting  under  such  cir- 
cumstances that  the  judgment  pronounced  by  him  is  the 
judgment  of  the  court,  and  that  that  can  only  be  when 
the  judgment  is  pronounced  when  the  court  is  in  session. 
We  think,  however,  that  the  question  is  disposed  of  by 
our  holding  in  State  v.  Myers^  44  Iowa,  580.  We  held, 
in  that   case,   that,   when  the  judge  is  authorized  by 
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statute  to  perform  a  judicial  act  in  vacation,  his  act, 
when  so  done,  has  the  force  and  effect  of  an  act  done  by 
the  court.  Following  that  holding,  the  writ  of  oertio- 
rati  will  be 

Dismissed. 
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Deeds  v.  The  Chicago,    Rock   Island   &  Pacific 

Railway  CoApany. 

1.  Instructions :  not  warranted  by  Evn>ENCB.  An  instruction 
based  on  assumed  facts  of  which  there  is  no  evidence  is  erroneous. 
(  See  opinion  for  illustration.) 

2.  Railroads :  injury  to  brakeman  :  violation  of  rulb  :  instruc- 
tions. In  an  action  by  a  brakeman  for  injuries  received  while 
attempting  to  couple  cars  on  defendant's  road,  the  court  rightly 
instructed  the  jury  that  a  certain  rule  of  the  company  in  relation 
to  the  care  to  be  exercised  in  coupling  cars  was  a  proper  one  ( see 

*  opinion  for  rule ),  and  that  obedience  thereto  was  incumbent  on 
plaintiff ;  but  in  another  instruction  the  jury  were  advised,  in  sub- 
stance, that  plaintiff  might  recover,  even  though  he  violated  the 
rule,  if  he  was  not  guilty  of  negligence  in  any  other  respect 
Held  that  the  last  instruction  was  erroneous,  because  it  substi- 
tuted the  judgment  and  discretion  of  the  plaintiff  in  place  of  the 
rule. 


Appeal  from    WasTiington    District  Court. — Hon.  J. 

Kelley  Johnson,  Judge. 

Filed,  Maech  10,  ^888. 

The  plaintiff  was  a  brakeman  in  the  employ  of  the 
defendant  on  a  freight  train,  and  was  injured  while 
attempting  to  make  a  coupling  of  a  moving  train  to  a 
stationary  freight  car.  Trial  by  jury,  verdict  for  plain- 
tiff, and  judgment.     The  defendant  appeals. 

T.  S.  Wright  and  IT.  &  W.  Schofield^  for  appellant. 
No  appearance  for  appellee. 
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Sbevbrs,  C.  J. — I.  At  the  time  the  plaintiff  wfts 
injured,  the  following  rule  adopted  and  promulgated  by 
the  defendant  was  in  force  :  '^  Brakemen  and  switch- 
men, in  coupling  or  uncoupling  cars,  must  not  assume 
that  signals  given  to  the  engineer  or  fireman  will  be 
obeyed,  when  obedience  to  a  signal  thus  given  by  a 
brakeman  or  switchman  to  an  engineer  or  fireman  is 
essential  to  the  safety  of  the  brakeman  or  switchman 
in  the  performance  of  a  duty.  He  must  know  that  the 
signal  must  be  understood,  and  is  obeyed,  before  he 
places  himself  in  a  position  of  danger,  relying  on  such 
obedience.  When  he  acts  without  such  knowledge,  he 
assumes  all  risk  of  danger  arising  from  misunderstand- 
ing or  disobedience  of  signals."  The  plaintiflf  had 
knowledge  of  such  rule,  and  the  movement  of  the  train 
was  controlled  by  signals  given  by  him  to  the  fireman, 
who  was  acting  as  engineer  at  the  time.  The  accident 
occurred  at  Muscatine,  [about  two  o'clock  in  the  morn- 
ing, in  October,  1886.  The  plaintiff  testified:  ''In 
undertaking  to  make  the  coupling,  *  *  .  *  I  gave 
the  signal  to  stop,*  walked  in,  took  hold  of  the  link, 
and  got  caught.  *  *  *  After  giving  the  signal  I 
walked  oflf  to  make  the  coupling.  *  *  *  The  train 
was  going  very  slow  when  I  gave  the  stop  signal.  About 
the  time  I  took  hold  of  the  link,  there  was  a  sudden 
jerk,  increasing  the  speed.  It  had  a  short  distance  to 
go,  but  I  think  they  doubled  that  speed  anyway. 
When  I  gave  the  signal  to  stop  I  did  not  intend  them  to 
stop  immediately ;  I  intended  for  them  to  slack  up,  or 
not  to  come  any  faster,  not  to  work  any  more  steam. 
*  *  *  I  did  not  expect  them  to  go  any  faster.  I  did 
expect  that  they  might  go  faster  unless  I  told  them  not 
to.  They  are  liable  to  if  they  do  not  get  a  signal.  It  is 
not  customary  to  increase  the  speed  without  a  signal.  It 
is  sometimes  done,  when  an  engineer  gets  a  signal  to  back 
np.  Sometimes  he  relies  on  his  own  judgment.  *  *  * 
If  they  do  not  get  a  signal  to  slacken  up  in  the  course 
of  business,  they  use  their  own  judgment,  and  increase 
the  rate  of  speed.     Sometimes  that  occurs  in  the  course 
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of  business."  The  court  instructed  the  jury  that  if  the 
plaintiff  violated  the  foregoing  rule,  and  such  violation 
contributed  to  his  injury,  he  could  not  recover  unless 
the  defendant  had  waived  the  rule. 

IL    The  court  instructed  the   jury,  in  substance, 
that  the  fact  that  the  rule  was  violated  by  brakemen 

would  not  justify  the  plaintiff  in  doing  so, 
unless  some  one  or  more    of    defendant's 


1.  Instruc- 
tions :  not 


warranted  by 

evidence.  officers,  charged  with  the  enforcement  of 
the  rule,  knew  it  was  customarily  violated  ;  but  that 
the  knowledge  of  such  officers  of  the  violation  of  the 
rule  would  amount  to  a  waiver  thereof.  There  is  no 
evidence  tending  to  show  what  officer  or  officers  adopted 
and  promulgated  the  rule,  nor  is  there  any  evidence 
tending  to  show  that  any  officer,  charged  with  the 
enforcement  of  the  rule,  knew  that  it  was  violated,  and, 
therefore,  the  instructions  given  the  jury  in  relation 
thereto  are  erroneous.  It  is  true,  there  is  evidence 
tending  to  show  that  one  White  was  trainmaster,  and 
that  his  division  extended  from  Eldon  to  Eock  Island  ; 
and,  assuming  that  it  was  a  question  for  the  jury 
whether  he  was  charged  with  the  enforcement  of  the 
rule,  there  is  evidence  tending  to  show  that  White  saw, 
or  had  the  opportunity  of  seeing,  the  manner  of  making 
couplings  in  the  yard  at  Eldon.  But  there  is  no  evi- 
.dence  tending  to  show  that  he  had  knowledge  that 
the  switchmen  in  the  yard  at  Eldon  went  between 
cars,  when  in  motion,  to  make  couplings,  when  they 
knew  the  signal  given  by  them  had  not  been  seen  by  the 
engineer  in  charge  of  the  train.  The  knowledge  of 
White  was  confined  to  the  yard  at  Eldon,  where  the 
couplings  are  made  by  switchmen,  and  it  does  not 
necessarily  follow  that,  conceding  he  had  knowledge 
that  the  rule  was  violated  by  switch  men,  therefore,  he 
knew  it  was  violated  by  brakemen,  or  that,  if  waived  as 
to  switchmen,  it  was  also  waived  as  to  brakemen. 
III.  The  court  instructed  the  jury  as  follows: 
"  If  the  usual  effects  of  the  signal  given  was  to 
slacken  up  the  speed  of  the  train,  and  the  speed  was 
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2  lUTLiioADg !  ^^*  slackened  within  a  reasonable  time  after 
brak7mM :  *^®  Signal  was  given,  and  the  plaintiff 
ro?i*^\Mt?ao.  ^^^^w  *^^s,  it  would  tend  to  show  that  he 
tious.  knew  the    signal    was  not  being   obeyed.'. 

But  if  the  speed  was  not  such  as  to  render  it  dangerous,  ^ 
in  the  exercise  of  ordinary  care,  to  commence  prepara- 
tion for  coupling  on  to  the  train,  and  you  find  that  the 
plaintiff  did  so  place  himself  with  such  care,  and  you 
further  find  that,  when  the  train  was  within  a  very 
short  distance  of  the  car  to  be  coupled,  the  speed  of  the 
train  was  suddenly,  and  without  warning  to  plaintiff  or 
a  signal  for  an  increase  of  speed,  materially  increased 
so  as  to  render  it  dangerous  to  be  between  the  cars 
attempting  to  couple  the  same,  and  you  further  find 
that,  in  the  exercise  of  ordinary  diligence  and  care, 
he  could  not  have  withdrawn  from  between  the  cars 
after  he  knew  of  such  increase  of  speed,  then,  and  in 
such  case,  the  existence  of  such  rule  would  not  prevent 
a  recovery,  if  the  plaintiff  is  otherwise  entitled  to 
recover  under  the  evidence  and  these  instnictions/' 

As  the  court  had  instructed  the  jury  that  the  rule 
was  a  proper  one,  and  should  be  enforced,  it  necessarily 
followed  that,  if  it  was  violated  by  the  plaintiff,  he 
could  not  recover,  and  the  jury  were  so  instructed. 
Under  the  rule  it  ;wras  incumbent  on  the  plaintiff  to 
know  that  his  signal  had  been  seen  by  the  person  in 
charge  of  the  engine.  He  had  no  right  to  assume  that 
it  had  been  seen,  or  to  act  upon  his  judgment  that  the 
speed  was  such  that  he  could  make  the  attempt  to  make 
the  coupling,  whether  his  signal  had  been  seen  or  not. 
He  had  no  right  to  determine  that  the  speed  was  not 
dangerous,  and,  therefore,  it  was  immaterial  whether  his 
signal  had  been  observed.  For  he  knew  that,  unless 
his  signal  had  been  seen,  the  speed  of  the  train  was 
sometimes  increased  by  the  engineer,  and  this  very 
thing  occurred  in  this  case,  and  was  the  cause  of  the 
accident.  The  vice  of  the  instruction  is  that  the  judg- 
ment and  discretion  of  the  brakeman  are  substituted 
for  and  take  the  place  of  the  rule.  It  is  obvious  that 
this  instruction  abrogates  the  rule,  and  if  such  be  the 
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proper  construction,  then  it  is  useless  to  establish  rules, 
.  and  yet  it  is  right,  proper  and  prudent  for  railroad  com- 
panies to  do  so,  if  such  is  not  their  duty.  Cooper  v. 
Central  Railroad  of  lowa^  44  Iowa,  138;  ONeil  t). 
KeoJcuk  &  Des  Moines  Ry.  Co,^  45  Iowa,  547; 
Pittsburg,  Ft.  W.  &  C.  Ry.  Co.  «.  Powers,  74  111. 
344 ;  Lockwood  v,  Chicago  &  N.  W.  Ry.  Co.^  55  Wis. 
50;  Beach,  Contrib.  Neg.,  sec.  141. 

It  is  not  deemed  material  to  determine  the  other 
errors  discussed  by  counsel. 

Bbversed. 


Finnegan  v.   Campbell. 

1.  Occupying  Claimant :  color  of  title  :  what  is.  The  plaintiff 
procured  a  judgment  against  defendant  for  the  possession  of  the 
land  in  controversy.  There  was  evidence  sufficient  to  show  that 
the  defendant  was  in  the  occupancy  of  the  land  when  the  judg- 
ment was  rendered,  and  that  at  that  time  more  than  two  yearfl 
had  elapsed  since  he  had  paid  the  taxes  on  the  land,  and  that 
plaintiff  never  offered  to  repay  the  same  to  him.  Held  that  these 
facts  were  sufficient,  under  Code,  section  1983,  to  show  color  of 
title  in  defendant,  so  as  to  entitle  him  to  recover  for  improvements 
made  under  the  occupying  claimant  law. 

2.  Former  Adjudication :  issub  withdrawn.  An  issue  raised  by 
answer,  but  withdrawn  by  the  defendant;  before  trial,  cannot  be 
said  to  be  adjudicated  in  the  determination  of  the  cause. 

Appeal  from  Cerro  Oordo  District  Court. — Hon.  John 

B.  Cleland,  Judge. 

Filed,  March  10,  1888. 

PROOEEDiNa  to  recover  for  permanent  improve 
ments  on  real  estate,  under  the  statute  giving  relief  to 
occupying  claimants.  The  court,  on  the  ground  that 
the  defendant  had  failed  to  show  color  of  title,  directed 
the  jury  to  find  for  the  plaintiff,  and  defendant  appeals. 

BlytJie  &  Markleyj  for  appellant. 

McConlogue  <6  Miller,  for  appellee. 
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Seevers,  C.  J. — In  April,  1886,  the  plaintiff  com- 
menced an  action  of  right  against  the  defendant,  to  recover 
possession  of  the  northeast  quarter  of  section  eighteen, 
township  ninety-four,  range  nineteen,  in  Cerro  Gordo 
county.  The  defendant  answered  the  petition,  alleging 
ownership  in  himself.  In  January,  1887,  judgment  was 
rendered  for  the  plaintiff,  and  on  the  eighth  day  of 
February  thereafter  the  defeudant  filed  a  petition, 
claiming  to  recover  for  improvements  made  in  good  faith 
under  color  of  title.  It  is  stated  in  the  petition,  claim- 
ing under  the  occupying  claimant  law,  that  the  defend- 
ant purchased  the  real  estate  of  the  plaintiff  through 
his  agent,  and  that  he  had  paid  the  taxes  on  the  said 
land  in  March,  1884,  and  that  plaintiff  had  not  offered 
to  return  the  same.  The  improvements  made  were  suffi- 
ciently described.  The  plaintiff  denied  the  allegations 
of  the  petition,  and  pleaded  that  the  plaintiff,  in  Sep- 
tember, 1884,  had  commenced  an  action  for  rent  due  for 
the  use  and  occupancy  of  the  premises  ;  that  the  defend- 
ant denied  the  allegations  of  the  petition,  and  pleaded 
the  same  contract  of  purchase  as  a  defense  to  such 
action  as  is  pleaded  in  the  present  proceeding ;  and  that 
the  plaintiff  was  successful  in  such  former  action  ;  and 
that  the  defendant  is  thereby  estopped  from  pleading 
the  same  matter  in  this  proceeding.  There  was  evidence 
tending  to  show  that  one  Dougherty,  as  agent  for  the 
plaintiff,  sold  to  the  defendant  the  land  in  controversy, 
'  and  that  he,  as  such  agent,  entered  into  a  written  con- 
tract which  provided  that,  upon  compliance  with  the 
terms  and  conditions  thereof  on  the  part  of  the  defend- 
ant, the  plaintiff  agreed  to  convey  the  real  estate  to  the 
defendant.  The  evidence  also  tended  to  show  that  the 
defendant  occupied  said  premises  under  the  contract, 
and  made  i)ermanent  improvements  thereon,  and  that  he 
in  March,  1884,  paid  the  taxes  due  thereon.  There  is 
no  evidence  which  tends  to  show  that  the  plaintiff 
offered  to  repay  said  taxes.  There  is  also  evidence 
which  tends  to  show  that  the  plaintiff  never  repudiated 


f 


t 


*         ■ 
*        . 


160 


SUPREME  COURT  OP  IOWA, 


Finnegan  v.  Campbell. 


the  authority  of  Dougherty  to  sell  the  land  or  to  exe- 
cute the  written  contract ;  on  the  contrary,  there  is  evi- 
dence which  tends  to  show  that  plaintiflF,  for  a  time, 
recognized  the  possession  of  the  defendant  under  the 
contract.  The  grounds  on  which  it  was  held  that  the 
defendant  was  not  vested  with  an  equitable  title  do  not 
certainly  appear ;  but  the  probabilities  seem  to  be  that 
he  failed  to  comply  with  some  of  the  conditions  of  the 
written  contract. 

I.  Whether  the  defendant  had  color  of  title  under 
the  written  contract  of  purchase  is  unnecessary  to 
1.  occapTiMo      determine.     But  there  remains  the  question 

collJ?*o/tiae:  whether  he  had  such  title  because  he  paid 
whatis.  tjjQ  taxes  on  the  real  estate.     The  statute 

provides  that  **any  person  has  the  requisite  color  of 
title  who,  during  his  occupancy,  has  paid  the  ordinary 
county  taxes  for  any  one  year,  and  two  years  thereafter 
have  elapsed  without  a  repayment  of  the  same  by  the 
owner  of  the  land,  and  such  occupancy  is  continued  up 
to  the  time  at  which  the  suit  is  brought  by  which  the 
recovery  of  the  land  is  pbtained."  Code,  sec.  1983. 
There  is  evidence  tending  to  show  that  the  defendant 
occupied  the  land  when  judgment  in  the  action  was 
obtained,  and  at  that  time  more  than  two  years  had 
elapsed  since  he  paid  the  taxes  ;  and,  as  the  plaintiff  at 
no  time  offered  to  repay  the  same,  we  think  that  the 
defendant,  under  the  express  words  of  the  statute,  had 
color  of  title,  and  the  court  erred  in  holding  that  he 
had  not. 

II.  Counsel  for  tha  plaintiff  "contend  "that  the  ques- 
tion whether  the  defendant  had  color  of  title  was 
8.  FoRMiR  adju-  adjudicated  in  the  action  brought  to  recover 

rent.  A  conclusive  answer  to  this  objection 
is  that  the  defendant  struck  out  of  or 
withdrew  so  much  of  his  answer  as  pleaded  the  written 
contract  as  a  defense,  in  such  action,  prior  to  the  trial 
thereof.  Therefore,  it  seemt'  to  us  that  the  question 
whether  he  had  color  of  title  was  not  determined  in  that 
action. 

III.  Counsel  for  the  appellant  further  object  that, 
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RS  the  defendant  claims  that  he  purchased  the  land,  it 
was  his  duty  to  pay  the  taxes,  and  that  such  taxes 
cannot  be  recovered  by  au  occupying  claimant,  under 
the  decision  in  Oarrigan  v.  Knight^  47  Iowa.  625,  and 
Read  v.  Howe^  49  Iowa,  65.  We  do  not  understand 
that  the  defendant  is  seeking"  to  recover  the  taxes  so 
paid,  or  if  he  is,  we  do  not  understand  that  his 
right  to  recover  is  necessarily  involved  in  this  appeal. 
It  is  sufficient  to  say  that  the  main  object  of  this  action 
is  to  recover  for  permanent  improvements,  and  that  the 
only  question  we  are  required  to  determine  is  whether 
the  defendant  had  color  of  title.  He  paid  the  taxes  in 
good  faith,  under  the  belief  that  he  was  a  purchaser  of 
the  land ;  at  least,  the  evidence  so  tends  to  show.  But 
it  turns  out  that  he  was  not  a  purchaser ;  still,  as  he 
was  rightfully  occupying  the  land  ^nd  had  paid  taxes, 
he,  under  the  statute,  had  color  of  title.  It  is  true, 
it  does  not  appear  that  the  defendant  had  occupied  the 
premises  for  five  years  ;  but  the  question  whether  the 
improvements  were  made  with  the  knowledge,  express 
or  implied,  of  the  plaintiff,  was  for  the  jury,  as  there 
was  evidence  tending  to  show  such  knowledge. 

Reversed. 


Norton  v.  Norton  et  al. 

Conveyance :  father  to  cnniDREN :  xtndue  influence  :  rescission. 
The  facts  in  this  case  examined  (see  opinion)  and  held  to  show 
that  conveyances  made  by  an  aged  father  to  his  children  were  pro- 
cared  by  undue  influence,  and  through  a  groundless  fear  on  his 
part  that  he  was  about  to  be  involved  in  litigation  through  which 
he  might  lose  his  property.  Accordingly,  the  decree  of  the  dis*- 
trict  court  for  a  reconveyance  of  the  property  is  affirmed. 


Appeal  from  Jones  District  Court. — Hon.  James  D. 

GiFFEN,  Judge. 

Filed,  March  10,  1888. 
Vol.  74—11. 
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This  is  aa  action  in  chancery,  by  which  the  plain- 
tiff seeks  to  set  aside  certain  conveyances  of  real  estate 
made  to  the  defendants,  who  are  hjs  children.  There 
was  a  trial  in  the  district  court  upon  the  merits,  and  a 
decree  for  the  plaintiff.     Defendants  appeal 

J.  W.  Jamison^  for  appellants. 
,  E,  KeeleVj  for  appellee. 

RoTHROCK,  J. — The  plaintiff  is  about  seventy-six 
and  his  wife  seventy-four  years  of  age.  They  married  in 
their  youth,  and  acquired  a  farm  of  one  hundred  and 
sixty  acres,  and  forty  acres  of  timber  land,  some  dis- 
tance from  the  farm.  The  land  was  entered  by  the 
plaintiff  and  purchased  from  the  government.  They 
raised  a  large  family  of  sons  and  daughters.  About  the 
j^ear  1882,  the  plaintiff  was  stricken  with  i)aralysis,  and 
since  that  time  he  has  been  unable  to  perform  any 
labor,  and  requires  constant  attention.  His  wife  is  very 
feeble,  and  at  times  subject  to  sickness,  and  requires 
nursing  and  care.  All  of  the  evidence  shows  that,  since 
the  affliction  of  the  plaintiff,  he  and  his  wife  are  two 
helpless  old  people,  unable  to  care  for  themselves.  In 
December,  1884,  the  plaintiff  divided  up  his  farm  among 
his  children,  and  made  deeds  to  them  for  the  parts 
allotted  them  rf\spectively.  At  this  time  a  son  named 
Elihu,  with  his  wife,  were  living  in  the  house  on  the 
homestead,  and  taking  care  of  tlie  old  people.  The 
homestead  forty  acres  were  conveyed  to  Elihu,  and 
thirty  acres  were  conveyed  to  a  son  named  James.  All 
of  the  deeds  reserved  the  right  of  possession  of  the  land 
in  the  plaintiff  during  his  life.  The  plaintiff  claims 
that  at  the  time  he  made  the  deeds  he  was  weak  in  body 
and  mind,  easily  imposed  upon,  and  unable  to  make  an 
intelligent  disposition  of  his  property,  and  that  he  was 
induced  to  make  the  deeds  by  his  two  sons,  James  and 
Elihu,  in  whom  he  had  great  confidence,  and  who  had 
great  influence  over  him.  He  further  claims  that  he 
conveyed  the  homestead  forty  acres  to  Elihu,  on  the 
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promise  by  him  to  remain  with .  the  plaintiff,  and  keep 
and  care  for  him  during  his  life  ;  that  Elihn  has  broken 
his  promise  and  moved  away  from  the  farm.  He  fur- 
ther claims  that  said  two  sons  falsely  represented  to,  tiro 
that  his  son-in-law,  named  Gearhart,  was  about  to  com- 
mence an  action  against  him  for  a  large  claim,  and 
thereby  induced  him  to  convey  his  property,  so  as  to 
defeat  the  claim  of  Gearhart ;  whereas,  in  truth  and  in 
fact,  Gearhart  never  intended  to  assert  a  claim  against 
him. 

The  evidence  in  the  case  is  quite  voluminous.  We 
have  given  it  a  most  careful  consideration,  and  our  con- 
clusion is  that  the  decree  of  the  district  court  ought  to 
be  affirmed.  In  fact,  all  of  the  children  to  whom  deeds 
were  made  are  content  with  the  decree,  except  James 
and  Elihu,  who  alone  appeal.  The  evidence  shows  quite 
clearly  that  the  plaintiff  was,  to  say  the  least,  of  weak 
itiind  when  he  made  the  deeds,  and  that  by  reason  of 
the  implicit  confidence  he  placed  in  these  two  sons, 
they  had  the  power  to  influence  him  to  do  acts  which 
ought  not  to  be  binding  upon  him.  We  make  n6 
account  of  the  promise  of  Elihu  to  support  him  during 
his  life.  There  is  one  fact  which  stands  out  prominent 
through  all  the  evidence.  It  is  that  the  old  man  was 
impressed  with  the  belief  that  Gearhart  was  about  to 
prosecute  a  claim  against  him,  which  would  sweep  away 
all  his  property  ;  and  there  is  no  doubt  in  our  minds 
that  the  appellants  knew  that  their  father  was  laboring 
under  this  delusion.  The  haste  with  which  the  deeds 
were  made,  and  the  anxiety  of  the  old  man  to  have  his  , 
property  out  of  his  name,  was  known  to  them.  They 
knew  that  Gearhart  had  before  that  lived  with  the 
plaintiff,  and  taken  care  of  him  and  his  wife,  and  that 
he  moved  away  because,  as  he  alleged,  he  was  not  i^aid 
for  his  services.  Now,  even  if  appellants  did  not 
actively  promote  the  fear  of  financial  disaster  which  the 
plaintiff  believed  might  overtake  him,  they  knew  of  it 
— knew  of  his  weak  and  dependent  condition  ;  and  they 
ought  not  to  be  allowed  to  take  advantage  of  the  infirm- 
ity and  delusion  of  their    father.     One   of   the  most 
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pcotent  facts  showing  that  the  old  man  was  almost  an 
imbecile  is  that  he  supposed  that,  if  he  would  convey 
his  property  to  his  children  without  consideration,  it 
would  be  free  from  any  claim  Gearhart  might  have 
against  him.  When  he  became  dissatisfied  with  the 
transaction,  these  two  appellants  expressed  a  willingness 
to  reconvey  the  property  if  the  other  children  would  do 
so.  The  decree  in  the  court  below  against  the  others 
operates  as  a  reconveyance  by  the  others,  and  we  think 
that  plaintiff  should  be  reinvested  with  the  title  to  the 
whole  farm. 

Affirmed. 


Judge  v.  Flournoy  et  al. 

Intoxicating  Liquors  :  xtnlawful  bale  :  liabiuty  of  fropertt- 
•'' *  owners:   knowledge  and  consent.    In   order  to  make  saloon 

property  liable  for  judgments  based  upon  the  unlawful  sales  of 
intoxicating  liquors  therein,  it  is  sufficient  to  allege  and  prove 
knowledge  by  the  owners  of  such  property  of  such  unlawful 
sales,  without  alleging  and  proving  their  consents  (Compare  sec. 
12,  ch.  66,  Laws  of  1886). 

r 

Appeal  from  Clinton  District  Court. — Hon.  C,  M. 

Waterman,  Judge. 

Filed,  March  10,  1888. 

Action  by  a  wife  against  the  l^eeperof  a  saloon  and 
the  owners  of  the  property  wherein  it  was  kept,  to 
recover  for  sale  of  intoxicating  liquors  to  her  husband, 
causing  his  intoxication.  While  in  that  condition  he 
fell  in  the  street,  and  was  so  frozen  that  the  amputation 
of  one  of  his  legs  became  necessary.  A  demurrer  to 
the  petition  by  defendants,  who  are  the  owners  of  the 
property  in  which  the  saloon  was  kept,  was  sustained. 
Plaintiff  appeals. 

/.  8.  Darling^  for  appellant. 
Walter  L  Hays  and  A,  L.  Schuyler^  for  appellees. 
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Beck,  J. — I.  The  petition  alleges  that  the  saloon 
was  kept  in  the  property  with  the  knowledge  of  the 
owners  thereof,  who  are  made  defendants.  The  demur- 
rer is  upon  the  ground  that  the  petition  does  not  allege 
that  the  sale  of  liquors  upon  which  the  action  is  based 
was  with  the  consent  and  knowledge  of  the  defendants, 
who  are  the  owners  of  the  property.  In  our  opinion,  it 
was  erroneously  sustained. 

II.  Code,  section  1658,  provided  that  judgments  in 
actions  of  this  character  could  be  enforced  against  prop- 
erty used  for  the  unlawful  sale  of  intoxicating  liquors 
"with  the  consent  and  knowledge  of  the  owner."  This 
section  was  repealed  by  chapter  sixty-six,  section 
twelve.  Acts  Twenty -first  General  Assembly,  and  another 
provision  enacted  in  lieu  thereof,  making  the  property 
wherein  intoxicating  liquors  are  unlawfully  sold  liable, 
if  it  be  occupied  and  used  for  such  purpose  "with  the 
knowledge  of  the  owner  thereof."  Under  the  former 
statute,  this  court,  following  its  very  language,  held 
that  to  fix  the  liability  of  the  property  it  must  be  used 
for  the  unlawful  purpose  with  the  consent  and  knowl- 
edge of  the  owner.  Under  the  statute  now  in  force, 
consent  of  the  owner  need  not  be  averred  in  stating  the 
liability,  nor  shown  in  proving  it,  for  the  very  reason 
that  it  is  not  so  written  in  the  statute.  Following  the 
language  of  this  statute,  we  hold  that  the  petition  stated 
a  cause  of  action.  The  lessor  of  property,  when  it  is 
appropriated  by  the  tenant  to  unlawful  purposes,  may 
cancel  the  lease  and  oust  the  tenant.  If  he  does  not 
exercise  this  power,  as  a  good  citizen  ought,  he  assents 
to  the  violation  of  law  by  his  tenant,  and  cannot,  there- 
fore, complain  when  his  property  is  held  liable  for  the 
penalty  of  damages  incurred.  Martin  v.  BlattneTy  68 
Iowa,  286. 

III.  Counsel  for  defendants  argue  that  the  inten- 
tion of  the  legislature  in  this  regard  was  the  same  as  is 
expressed  in  the  language  of  the  former  enactment. 
Their  argument  urges  a  construction  based  upon  a  sup- 
posed intention,  which  is  in  conflict  with  the  plain  Ian- 
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gnage  of  the  enactment.  Such  a  construction  courts 
will  never  adopt ;  but  we  confess  that  the  supposed 
intention,  even  were  it  not  in  conflict  with  the  language 
of  the  statute,  too  dimly  appears  to  guide  to  the  conclu- 
sion that  it  was  in  the  mind  of  the  law-makers,  Ifc  is 
our  conclusion  that  the  decision  of  the  district  court 
sustaining  the  demurrer  is  erroneous.  It  must,  there- 
fore^ be 


Keversed. 


Judge  v.  O  'Connor. 

1.     Intoxicating  Liquors :  unlawful  sales  :  liabhjty  op  prop- 

ERTY-OWNERS:     KNOWLEDGE    AND    CONSENT.      JudgC    V.    Floumoy^ 

ante,  p.  164,  followed.    See  head-note  to  that  case,  and  cases  dis- 
tinguished in  the  opinion  in  this  case. 

0.  : : :  knowledge  op  particular  sale.  Prop- 
erty used  for  the  unlawful  sale  of  intoxicating  liquors  is  liable  for 
fines,  costs  and  judgments  assessed  or  rendered  for  violations  of 
the  prohibitory  liquor  laws,  which  occur  after  the  owner  is  charge- 
able with  knowledge  that  his  property  is  being  used  for  the  pro- 
hibited purpose ;  and  it  is  not  necessary  to  show  that  he  had 
knowledge  of  the  special  sale  or  sales  on  which  the  judgment 
sought  to  be  enforced  is  based. 

Appeal  from  Clinton  District  Court. — Hon.  C.  M. 

Waterman,  Judge. 

Piled,  March  10,  1888. 

Plaintiff  seeks  to  recover  for  injury  to  her  means 
of  support,  caused  by  the  alleged  sale  of  intoxicating 
liquors  to  her  husband  contrary  to  law.  The  action 
was  brought  against  one  Jordan,  who  is  charged  with 
having  sold  the  liquor,  and  against  Patrick  O'Connor, 
as  the  owner  of  the  premises  on  which  the  sale  was 
made.  O'Connor  demurred  to  the  petition.  His  demur- 
rer was  sustained,  and  judgment  rendered  in  his  favor 
for  costs.     Plaintiff  appeals. 
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J.  8,  Darlinffy  for  appellant. 
JEJUis  &  McCoy,  for  appellee. 

Robinson,  J.— The  petition  alleges  that  Jordan  car- 
ried on  the  business  of  keeping  with  intent  to  sell,  and « 
belling,  intoxicating  liquors  as  a  beverage,  contrary  to 
law,  in  a  saloon  situated  on  a  lot  described  in  the  city  of 
Lyons ;  that  said  business  has  been  carried  on  for  the 
last  three  years,  with  the  knowledge  of  O'Connor ;  that 
O'Connor  is  the  owner  of  the  property ;  that  on  the  sec-*. 
ond  day  of  January,  1887,  Jordan  caused  the  intoxica- 
tion of  the  husband  of  plaiiitifif  by  selling  to  him  in 
said  saloon  intoxicating  liquor ;  that  such  sale  was  con- 
trary to  law  ;  that  in  consequence  of  such  intoxication 
said  husband  fell,  and  lay  for  a  long  time  in  the  street, 
and  was  badly  frozen  ;  that,  as  a  result  of  such  freezing, 
one  of  the  legs  of  the  husband  was  amputated,  and  he 
was  permanently  disabled,  and  is  wholly  unable  to  per- 
form any  labor ;  that,  in  consequence  of  the  said  unlaw- 
ful act  of  Jordan,  the  plaintiff  is  wholly  deprived  of  her 
means  of  support.  She  demands  judgment  against 
Jordan,  and  asks  that  it  be  made  a  lien  on  the  saloon 
premises. 

I.     O'Connor    demurred    to    the    petition    on  the 
ground  that  it  "fails  to  state  that  he  consented  to  the 

unlawful  business  aforesaid,  and  consented 

1.   TirroXTCATINQ  T.i  -.  i.ni.n 

uquore:         to  the  sale  m  the  petition  complained  of.' 

unlawful  ■*• 

sales :  iiabiHty  Was  it  neccssarv  for  plaintiff,  in  making  a 

of  property-  . 

kn"w"d  prima-facie  case  as  against  the  property, 
and  consent,  to  show,  and,  therefore,  to  allege,  that 
O'Connor  not  only  knew  that  the  business  carried  on  in 
it  was  unlawful,  but  also  that  he  had  consented  to  it  ? 
Section  three,  chapter  forty-seven.  Acts  1862,  provided 
that  for  judgments  rendered  against  any  person  for  vio- 
lation of  the  laws  of  the  state  relating  to  the  suppres- 
sion of  intemperance,  the  property  "used  for  that 
purpose  with  the  consent  or  knowledge  of  the  owner 
thereof,  or  his  agent,"  should  be  liable.  The  case  of 
Folk  County  v.  Ilierb,  37  Iowa,   364,  arose  under  that 
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section,  and  the  language  of  the   opinion  in  that  case 
giv^s  color  to  the  claim  of  appellant  that  it  was  then 
sufficient  to  show  either  knowledge  or  consent  of  the 
property-owner.    The  provisions  of  the  section  we  have 
considered    were   incorporated    in  section   1558  of  the 
Code.     But  that  section  as  printed  authorized  a  lien  on 
the  premises  only  when  they   had  been   used  for  the 
unlawful  purposewith  the  "consent  and  knowledge"  of 
the  owner.     Cobleigh  v.  McBride,  45  Iowa,  116 ;  Meyers 
V.  Kirt^  57  Iowa,  421,  and  64  low  a,  27;  Loan  v.  Etzel 
62  Iowa,   429.     The  question  now  under  consideration 
arises  under  section  1558  of  the  Code,  as  amended  by 
section  twelve,  chapter  sixty-six,  Acts  Twenty-first  Gen- 
eral Assembly.     Its  language,  so  far  as  is  material  to 
this  inquiry,  is  as  follows:     ''For   all    fines  and  costs 
assessed,  or  judgments  rendered,  of  any  kind,  against 
any  person,  for  any  violation  of  the  provisions  of  this 
chapter,  or  costs  paid  by  the  county  on  account  of  such 
violations,  the  personal  and  real  property,  except  the 
homestead  and  the  personal   property  of  such  person 
which  is  exempt  from  execution,  as  well  as  the  premises 
and  property,  personal  or  real,  occupied  and  used  for 
the  purpose,  with  the  knowledge  of  the  owner  thereof 
or  his  agent,  by  the  person  manufacturing  or  selling,  or 
keeping  with  intent  to  sell,  intoxicating  liquora  contrary 
to  law,  shall  be  liable ;  and  all  such  fines,  costs  and 
judgments  shall  be  a  lien  on  such  real  estate  until  paid ; 
*    *    *    and  evidence  of  the  general  reputation  of  the 
place  shall  be  admissible  on  the  question  of  knowledge, 
and  written  notice  given  him  or  his  agent  by  any  citizen 
of  the  county  shall  be  sufficient   to  charge  the  owner 
Avith  knowledge  under  the  provisions  of  this  section.'' 
It  is  evident  that  the  amendment  of  1886  made  a  radi- 
cal change  in  the  law.     It  is    no    longer  necessary  to 
show  consent  of  the  owner  to  the  unlawful  use  of  his 
property  before  it  can  be  made  liable.     It  is  sufficient 
for  plaintiff,  in  order  to  make  out  a  prima-facie  case 
for  holding  the  property  liable,  to  show  that  the  unlaw- 
ful use  was  with  tlie  knowledge  of  the  owner.     If,  not- 
withstanding that  fact,  the  property  is  not  liable,  thr* 
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burden  of  showing  it  is  on  the  owner;  As  having  some 
relevancy  to  this  case,  see  Drake  -o.  King  shaker^  72 
Iowa,  441.  As  being  a  case  in  point,  see  Judge  %. 
Flournoy^  ante^  p.  164. 

n.     Is  it  necessary  to  show  that  the  owner   had 
knowledge  of  the  illegal  sale  which  caused  the  injury 

2 .    in  question,  before  his  property  can  be  made 

'^l  of °dJ?:  Hable  ?  We  think  it  is  not.  Under  the 
ticuiar  safe,  provisions  of  section  1658  of  the  Code,  as 
amended,  the  knowledge  to  which  the  owner  is  entitled 
may  be  shown  by  proving  the  general  reputation  of  the 
place,  or  by  proving  that  a  written  notice  by  any  citizen 
of  the  county  was  given  to  him  or  his  agent.  But  •the 
property  cannot  be  made  liable  for  an  illegal  sale  of 
which  the  owner  had  neither  actual  nor  constructive 
knowledge  until  after  it  was  made.  We  think  it  was 
the  legislative  intient  to  make  the  property  liable  for 
fines,  costs  and  judgments  assessed  or  rendered  for  vio- 
lations of  the  laws  in  question,  which  occur  after  the 
owner  is  chargeable  with  knowledge  that  his  property 
is  being  used  for  the  prohibited  purpose.  In  our  opinion 
the  court  erred  in  sustaining  the  demurrer. 

Reversed. 


Shively  v.  The  Cedar  Rapids,  Iowa  Falls  & 
Northwestern  Railway  Company  et  al. 

Instructions  :  whole  charge  to  be  considered.  An  instruc- 
tion which,  by  itself,  might  be  partial  and  misleading  is  no 
ground  for  reversal  when  the  whole  charge  is  such  as  to  present 
the  case  fully  and  fairly  to  the  jury. 

Nuisance:  temporary:  measure  of  damages.  In  an  action 
for  damages  to  a  dwelling-house  caused  by  a  nuisance  which  is 
not  necessarily  a  permanent  one,  but  which  the  defendants  may 
at  any  time  abate,  the  measure  of  damages  is  the  depreciation  in 
the  rental  value  of  the  premises  during  the  time  the  nuisance  is 
maintained. 
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8.      :    DAMAGES  :    STOCK-YARDS   NBAB  DWELUNG  :    KECESSITY  OV 

RAiutOAD.  Where  the  defendants  erected  stock-jards  so  near  to 
plaintiff  'a  dwelling,  and  so  kept  them,  that  the  odors  therefrom 
were  not  only  an  annoyance,  but  were  unwholesome,  threatening 
the  health  of  plaintiff  and  his  family,  field  that  defendants  could 
not  escape  liability  on  the  ground  that  the  yards  were  necessary 
to  the  operation  of  defendants*  railroad,  and  that  the  odors  com- 
plained of  could  not  be  avoided,  there  being  no  showing  of  such 
facts  in  defense.  {Dunamore  v.  Cent  Iowa  Ry,  Co,,  73  Iowa,  182, 
dUiinguiahed). 

Appeal  /ram  Lyon  District  Court. — Hon.  Geo.  W. 

Wakefield,  Judge. 

Filed,  March  10,  1888. 

Action  to  recover  damages  caused  by  an  alleged 
nuisance.  The  case  was  tried  to  a  jury,  and  verdict 
and  judgment  rendered  for  plaintiflf.  Defendants 
appeal. 

Van  Waff enen  &  McMillen  and  8.  K.  Tracy ^  for 
appellants. 

J.  AL  Parsons^  for  appellee. 

Robinson,  J, — The  plaintiff  alleges  that  he  is  the 
owner  of  a  house  and  lot  in  the  town  of  Rock  Rapids, 
which  he  occupies  as  a  home ;  that,  in  September  or 
October,  1886,  the  defendants  built,  and  have  since 
maintained,  within  sixty  feet  of  said  lot,  stock-yards 
for  the  use  of  shippers  over  the  road  of  defendants; 
that  said  stock-yards  have  become  foul  and  a  nuisance, 
emitting  foul  and  unhealthy  odors,  so  as  to  render 
plaintiff 's  house  almost  uninhabitable,  and  almost  totally 
destroyed  its  value,  greatly  inconveniencing  and  endan- 
gering the  health  of  plaintiff  and  his  family. 

I.    The  fourth  paragraph  of  the  charge  of  the  court 

to  the  jury  is  as  follows:     "If  you  find  for  plaintiff, 

1.  iNflTRucnoM :  *^^^^  y^^  wi^^  proceed  to  assess  and  deter- 

to^hlTcollS'tf®  mine   from    the   evidence  the    amount  of 

ered.  damages  he  is  entitled  to  recover  in  this 

action;    the    measure    of    which    will    be  the  loss  or 


DECEMBER  TERM,  1887.  171 

7 ' 

Shively  v.  The  Cedar  Rapids,  I.  F.  &  N.  W.  Ry.  Co. 

diminution  of  the  fair  rental  value  of  the  property  in 
question  from  the  time  you  find  said  nuisance  was 
established,  up  to  the  commencement  of  this  suit,  and 
find  for  the  plaintiff  in  such  sum."  Appellants  com- 
plain of  this  portion  of  the  charge,  on  the  ground  that 
it  assumes  that  the  stock-yards  were  in  fact  a  nuisance, 
instead  of  leaving  the  question  of  their  character  to  the 
determination  of  the  jury.  There  would  be  ground  for 
this  complaint  did  not  the  preceding  portions  of  the 
charge  properly  instruct  the  jury  as  to  what  would  con- 
stitute a  nuisance,  and  direct  them  to  find  for  the 
defendants  if  a  nuisance  had  not  been  proven.  Taking 
the  charge  as  a  whole,  we  do  not  think  the  jury  could 
have  been  misled  by  the  paragraph  under  consideration. 

II.  The  appellants  insist  that  the  paragraph  of  the 
charge  quoted  did  not  properly  instruct  the  jury  as  to 
2. numanck:       the  measure  of  plaintiff's  damages.     The 

meaSSrelf  alleged  nuisance  is  not  necessarily  a  perma- 
**™*'*'  nent  one,  but  may  be  abated  at  any  time 
by  the  defendants.  Plaintiff  would  not  have  been 
entitled  to  recover  the  full  value  of  his  property  even 
though  he  had  shown  that  it  was  valueless  while  the 
nuisance  existed,  because  it  might  prove  to  be  but  tem- 
porary, hence  the  depreciation  in  rental  value,  under 
the  facts  in  this  case,  was  the  proper  measure  of  plain- 
tiff's recovery.  Loughran  v.  City  of  Des  Moines^  72 
Iowa,  382.  We  think  the  relief  granted  was  within  the 
prayer  of  the  petition. 

III.  After  the  evidence  was  submitted,  the  defend- 
ants asked  the  court  to  instruct  the  jury  to  return  a 
B^ .^ani-      verdict    for    the    defendants.      This    was 

pjds  SStf '  refused.  Appellants  insist  that  this  ruling 
cMsity  of  ^^  was  erroneous,  for  the  reason  that  the 
railroad.  yards  Were  necessary  to  the  operation  of 
defendants'  roads,  and  the  odors  of  which  plaintiff 
complains  could  not  be  prevented,  but  were  necessary, 
even  where  the  yards  were  properly  conducted.  The 
case  of  Dunsmore  v.  Cent.  Iowa  Ry,  Co,^  72  Iowa,  182, 
is  relied  upon  as  sustaining  this  position.  We  do  not 
think  that  is  a  case  in  point.     In  that  case  no  complaint 
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was  made  that  the  alleged  nuisance  was  improperly 
operated,  nor  that  it  was  injurious  to  health.  It  was 
held  that  the  noise,  stench  and  dust  of  which  complaint 
was  made  necessarily  attended  the  proper  operation  of 
the  road,  and  that  no  recovery  could  be  had  for  the 
annoyance  they  occasioned.  In  this  case  the  odors 
complained  of  are  not  merely  an  annoyance,  but  they 
are  unwholesome,  threatening  the  health  of  the  plaintiff 
and  his  family.  It  is  not  shown  that  th^y  are  unavoid- 
able, nor  ddes  it  appear  that  the  yards  might  not  have 
been  located  at  another  place  where  they  would  have 
met  the  necessities  of  the  road  and  its  patrons.  As 
bearipg  upop  this  question,  see  SJiiras  v.  Olinger^  50 
Iowa,  571 ;  CooJc  v.  Benson,  62  Iowa,  170  ;  Bushnell  v. 
Robeson,  62  Iowa,  541 ;  Baker  v.  Bohannan,  69  Iowa,  62. 
We  discover  no  prejudicial  error  in  any  of  the  mat- 
ters discussed  by  counsel  for  appellants. 

Affirmed. 


Mills  v.  Penny. 


1. 


2. 


Adverse  Fossession :  what  is  not.  Possession  by  plaintiff  of  a 
disputed  strip  of  land  taken  and  held  for  fifteen  years  in  the  belief 
that  it  was  a  part  of  the  quarter-section  owned  by  him,  and  with 
no  intention  of  claiming  any  land  beyond  his  own  quarter-section, 
was  not  adverse  possession,  so  as  to  give  him  title  under  the  statute 
of  limitations  to  any  land  not  embraced  in  his  quarter-section. 
(Compare  Qruhe  v.  WelU^  34  Iowa,  148,  and  Skinner  v,  0^al^^ 
/ord,  54  Iowa,  119.)  , 

Boundaries  :  evidence  as  to  corners  :  new  survey.  Positive  and 
uncontradicted  testimony  of  competent  witnesses  as  to  the  loca- 
tion of  original  government  corners,  as  seen  by  them,  will  prevail 
over  the  location  of  such  corners  as  found  by  a  re-survey. 

Appeal  from  Buchanan  District  Court. 

Piled,  March  10, 1888. 

Action  in  equity  to  quiet  title  to  real  estate.   Judg- 
ment for  plaintiff,  and  defendant  appeals. 

Woodward'  &  CooTc,  for  appellant. 

Blair  &  Dunham  and  W.  H.  Norris,  for  appellee. 
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Reeb,  J. — ^Plaintiff  is  the  owner  of  the  southeast 
quarter,  and  defendant  of    the  northeast  quarter,   of 

section  twenty-seven,  township  eighty-nine, 
■  p<SseSon :  range  seven.  A  former  owner  of  the  south- 
east quarter  planted  a  willow  hedge  on  what 
he  claiined  was  the  line  between  the  two  tracts. 
Defendant  claims  that  the  true  line  is  forty-three  and 
one-half  links  south  of  that  hedge,  and  the  property  in 
dispute  is  the  strip  of  ground  lying  between  the  hedge 
and  the  line  as  defendant  claims  it  to  be.  Plaintifl 
claims  ( 1 )  that  the  hedge  is  on  the  true  line ;  and 
( 2  )  that  he,  and  those  under  whom  he  claims,  have  been 
in  open,  actual  and  adverse  possession  of  the  disputed 
strip  for  more  than  fifteen  years,  and  that  consequently  his 
title  is  established  by  prescription.  With  reference  to  the 
latter  claim,  we  deem  it  sufficient  to  say  that  the  evi- 
dence is  that  possession  was  taken  and  held  in  the  belief 
that  the  disputed  strip  was  part  of  the  southeast  quarter, 
and  without  any  intention  of  claiming  any  part  of  the 
other  quarter- section  ;  so  that  if,  as  matter  of  fact,  the 
strip  was  part  of  the  northeast  quarter,  the  possession 
would  not,  under  the  former  rulings  of  this  court,  be 
regarded  as  adverse,  and  consequently  the  statute  of 
limitations  could  not  apply.  Oricbe  v.  Wells,  34  Iowa,' 
148  ;  Skinner  v.  Crawford^  64  Iowa,  119.  We  think, 
however,  that  a  fair  preponderance  of  the  evidence 
2.  BoiTTOARos :  shows  that  the  hedge  is  on  the  true  line. 
coral«?  nVw  "^^^  person  who  planted  it,  and  who  owned 
survey.  ^he  southcast  quarter  when  it  was  planted, 

testified  that  at  that  time  the  quarter-section  corners  on 
both  the  east  and  west  lines  of  the  section  were  stand- 
ing, and  that  he  staked  the  line  between  them,  and 
planted  the  hedge  on  that  line.  He  is  corroborated  by 
another  witness,  who  has  lived  in  the  neighborhood  for 
many  years,  and  who  testified  that  he  saw  the  mound 
and  stake  at  the  east  end  of  the  hedge  several  years 
after  the  hedge  was  planted.  These  witnesses  are  not 
contradicted  by  any  direct  testimony.  The  defendant 
relies  on  the  fact  that  the  east  end  of  the  hedge,  as 
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shown  by  a  recent  survey,  is  forty  chains  a^d  forty-three 
and  one-half  links  north  of  the  southeast  comer  of  the 
section.  But  that  does  not  prove  that  the  quarter- 
section  corner  was  not  originally  located  at  the  point 
where  the  witnesses  say  they  saw  it.  If  the  original 
survey  of  the  land  had  been  absolutely  accurate,  theline 
between  the  southeast  corner  of  the  section  and  the 
quarter-section  corner  would  have  been  just  forty  chains 
in  length.  But  the  common  observation  is  that  the  lines 
are  seldom  found  upon  a  re-survey  to  be  of  the  exact 
length  required  by  the  instructions  under  which  the 
original  survey  was  made,  or  as  shown  by  the  field  notes. 
The  apparent  discrepancy  in  this  case  is  not  so  great  as 
even  to  raise  a  suspicion  of  fraud  on  the  part  of  the 
land-owner  who  would  be  benefited  by  it.  It  may  have 
occniTed  in  the  original  survey,  and  the  work  have  been 
done  in  a  reasonably  careful  manner. 

The  judgment,  we  think,  is  fully  sustained  by  the 
evidence. 

Affirmed. 
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Ikwin  v.  Yeager  et  al. 

Appeal :  pRAcncB :  pleading  ;  objections  not  raised  below. 
A  motion  to  strike  out  a  division  of  a  plea  on  the  ground  that  it  is 
irrelevant  and  immaterial,  and  which  is  erroneously  sustained  on 
that  ground  in  the  lower  court,  cannot  be  sustained  in  this  court  on 
another  ground  \  e,  g.j  that  it  does  not  state  a  cause  of  action. 

Highway  :  obstruction  :  p<  saqe  on  adjacent  land  :  AsaAULT : 
SELF-DEFENSE.  When  a  highway  is  obstructed,  the  traveler  has  the 
right,  in  order  to  pass  around  the  obstruction,  to  go  upon  adjacent 
land  belonging  to  a  private  owner  ;  and  when  such  owner,  in  order 
to  prevent  the  exercise  of  such  right,  makes  an  assault  upon  the 
traveler,  the  latter  may  defend  himself  from  such  assault,  and 
may  plead  the  facts  in  an  action  against  him  by  the  owner  for 
assault  and  battery  made  in  such  self-defense. 

Assault  and  Battery  :  evidence  of  malice  :  old  threats.  In 
an  action  for  assault  and  battery,  evidence  that  one  of  the  defend- 
ants had,  two  years  before,  in  the  anger  of  a  lawsuit,  said  to  the 
plaintiff,  '* Never  mind;  I  will  fix  you  yet,"  was  erroneously 
admitted  to  prove  malice  in  the  alleged  assault,  which  had  no 
relation  to  that  suit. 


.     ' 
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4. :  EXBHPLABY  DAMAGES :  NO  MALIOE.   In  an  action  for  assault 

and  battery,  exemplary  damages  cannot  be  allowed  unlese  the 
assault  is  found  by  the  jury  to  be  malicious. 

Appeal  from  Jackson  District  Court. — Hon.  Waltbb 

I.  Hayes,  Judge. 

Piled,  March  10,  1888. 

Action  to  recover  damages  for  an  assault  and  bat- 
tery. Trial  by  jury,  verdict  and  judgment  for  the 
plaintiff  against  two  of  the  defendants,  and  they  appeal. 
There  was  a  verdict  for  the  other  defendaht. 

8.  S.  Simpson  and  William  Oraham,  for  appellants. 

L.  A.  Wyncoop  and  Ellis  &  McCoy ^  for  appellee. 

Seevers,  C.  J. — ^The  defendants  jointly  pleaded  a 
general  denial,  and  that  the  plaintiff  assaulted  them,  and 
that  they  simply  defended  themselves,  as  they  lawfully 
might  do.  The  defendant  Yeager  separately  pleaded 
that  he  was  lawfully  passing  along  a  highway  adjoining 
or  passing  over  the  property  of  the  plaintiff,  and  while  ' 
upon  the  highway  the  plaintiff  made  an  assault  upon 
the  defendant,  and  thereupon  the  defendant  defended 
himself,  as  he  lawfully  might,  doing  no  farther  injury  to 
the  plaintiff  than  was  necessary.  The  other  appellant 
pleaded  the  same  defense  in  the  same  form  and  manner. 
The  defendants  also  jointly  pleaded  in  the  sixth  division 
of  the  answer  that  the  same  highway  passing  through 
the  lands  of  the  plaintiff  had  become  founderous  and 
utterly  impassable  for  a  considerable  distance  by  reason 
of  a  heavy  fall  of  snow,  and,  therefore,  it  was  absolutely 
necessary  for  persons  passing  along  said  highway  to  pass 
over  the  lands  of  the  plaintiflf  adjoining  or  abutting  on 
the  highway ;  that  the  defendants  attempted  to  do  so, 
when  they  were  assaulted  by  the  plaintiff,  and  there- 
upon defended  themselves,  as  they  lawfully  might  do. 
The  plaintiflf  filed  a  motion  to  strike  out  the  sixth  divis- 
ion of  the  answer,  on  the  ground  that  the  matters 
pleaded  were  immaterial  and  irrelevant.    This  motion 
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was  sustained.  The  defead&snts  offered  evidence  tend- 
ing to  prove  that  the  highway  was  impassable  and  had 
suddenly  become  so.  This  evidence  was  rejected.  The 
court  instructed  the  jury  as  follows  : 

**  1.  The  right  of  a  traveler  upon  the  public  high- 
way to  go  upon  the  adjoining  lands  in  case  the  highway 
is  obstructed  is  a  public  right,  which  was  taken  into 
consideration  at  the  time  of  the  establishment  of  the 
highway,  and  for  the  exercise  of  which  right  on  the  part 
of  the  public  the  owner  of  the  adjoining  land  has 
received  compensation  ;  and  such  traveler  may,  no  objec- 
tion being  made  by  the  owner  or  occupant,  lawfully 
enter  upon  such  adjoining  lands,  in  case  the  highway 
becomes  impassable  by  recent  obstructions,  and  open 
the  fence  and  inclosures,  if  necessary,  and  pass  around 
such  obstruction,  doing  no  damage  to  the  adjoining 
premises  or  the  crops  growing  thereon,  or  the  fences, 
beyond  such  as  is  necessary  to  enable  him  to  pass.*' 

"  6.  No  question  is  made  but  that  the  plaintiff  was 
the  owner  and  in  possession  of  the  land  on  or  adjoining 
which  the  affray  took  place,  and,  being  so,  he  had  the 
right  to  stop  the  defendants  from  going  thereon,  and  to 
use  such  force  as  was  necessary  to  that  end,  but  legally 
no  more,  and  if  he  intentionally  used  more  force  or  a 
greater  degree  of  violence  than  was  necessary  to  that 
end,  he  would  be  guilty  of  an  assault  himself,  and  the 
defendants  would  themselves  have  the  right  of  self- 
defense,  although  they  might  have  commenced  the 
affray  in  the  first  instance.'* 

I.    It  is  provided    by   statute   that  in  an  action 
brought   for    an    injury   to    a   *'  person,   character   or 
1.  appbal:        property,  the  defendant  may  set  forth,  in  a 
pi^adiSV:       distinct  division  of    his  answer,  any  facts 
Sot**raiMd      ^^  which  evidence  is  legally  admissible  to 
below.  mitigate  or  otherwise  reduce  the  damages, 

whether  a  complete  defense  or  justification  is  pleaded  or 
not ;  and  he  may  give  in  evidence  the  mitigating  cir- 
cumstances, whether  he  prove  the  defense  or  justifica- 
tion or  not.  *  *  *'>  Code,  sec.  2682.  Counsel  for 
the  appellee  Insist  that  the  court  correctly  struck  out 
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the  sixth  division  of  *the  answer,  upon  two  grounds : 
the^r*^  being  that,  if  it  be  regarded  as  pleading  miti- 
gating circumstances  only,  then  it  was  essential  that  it 
should  confess  the  battery;  and,  secondly^  that  the 
matters  pleaded  do  not  constitute  a  defense  to  the 
action.  But  neither  of  these  grounds  was  urged  in  the 
district  court,  and,  therefore,  cannot  be  presented  here  for 
the  first  time.  That  the  matters  pleaded  were  imma- 
terial and  redundant  is  essentially  different  from  a  claim 
that  a  cause  of  action  is  not  stated,  or  that  the  cause  of 
action  was  not  confessed.  If  a  cause  of  action  is  not 
stated  in  a  pleading,  the  party  should  demur.  This 
motion  cannot  be  treated  as  a  demurrer,  and,  if  it  could, 
it  should  be  disregarded  because  not  sufficiently  specific. 
II.  It  will,  however,  be  conceded,  for  the  purpose 
of  this  opinion,  that,  if  the  divisio  n  struck  out  does  not 
8.  HwHiTAT :  present  a  complete  or  a  partial  defense  to 
5S!SS« on'  *^^  action,  then  the  error  of  the  court  in 
Jf^J°^^it . 'Striking  it  out  was  not  prejudicial.  The 
self-defense,  material  qucstiou  is  whether  the  fact  that 
the  highway  was  impassable  constituted  any  defense  to 
this  action,  and  we  have  to  say  we  think  it  does.  Such 
has  been  the  well-settled  common-law  rule  in  England 
for  many  years.  Ang.  &  D.  Highw.,  sec.  853.  High- 
ways are  established  for  the  use  and  benefit  of  the  pub- 
lic, and  when  they  are  rendered  temporarily  impassable 
the  right  of  travel  should  not  be  interrupted.  This 
right  is  based  on  the  ground  of  inevitable  necessity ; 
and  also  where  the  public  convenience  and  necessity 
come  in  conflict  with  private  right,  the  latter  must  yield 
to  the  former.  .  Such  fact,  therefore,  may  be  pleaded 
and  shown  as  an  excuse  for  the  alleged  trespass.  Such 
temj)orary  and  unavoidable  use  of  private  property  must 
be  regarded  as  one  of  those  incidental  burdens  to  which 
all  property  in  a  civilized  community  is  subject.  The 
leading  case  on  this  subject  in  this  country  is  Campbell 
«.  RoA^e^  7Cush.  408,  64  Am.  Dec.  731.  See,  also,  Morey 
V.  Fitzgerald^  56  Vt.  487.  These  cases  sustain  the 
views  above  expressed.  The  court,  therefore,  erred  in 
Vol.  74~12 
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striking  out  the  sixth  division  df   the  answer,  and  in 

rejecting  evidence  tending  to*  sustain  the  matters  therein 

pleaded,  and  also  in  giving  the  instructions  above  set 

out. 

III.    Evidence  was  introduced  tending  to  show  that 

more  than  two  years  prior  to  the  transaction  in  question, 

when  the  plaintiff  and  one  of  the  defendants 
'  haxw^ievi'    had  a  lawsuit,  the  latter,  in  speaking  aboat 
mSiicef^d    it  to  the  former,   said:     "Never  mind;  I 
will   fix   you    yet.?       This   evidence   was 
objected    to,  but    the    objection  was    overruled.     The 
evidence,  it  may  be  supposed,   was  admitted  on  the 
theory  that  it  tended  to  show  malice,  but  the  remarks 
were  made  long  prior  to  the  transaction,  and  the  latter 
does  not  appear  to  have  grown  out  of,  or  had  any  con- 
nection with,    the  lawsuit,  and,  therefore,  we  do  not 
think  such  evidence  had  any  tendency  to  show  that 
defendant  was  actuated  by  malice  in  what  he  did.     The 
evidence,   therefore,   was  erroneously  admitted.      The 

^  .  ^j^^.     instructions  in  relati  on  to  exemplary  damages 

SgeZ  no"'     ^^®  erroneous,  because  the   jury  were  not 
maiioo.  required  to  find  the  assault  was  malicious. 

Revebsed. 
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The  Equitable  Life   Insurance   Company  v. 
BoAED  OF  Equalization  of  the  City 

OF  Des  Moines. 


The 


Life  Insurance  Company  :  taxa^tion  of  monbys  and  credits  : 
WHAT  to  be  deducted  AS  INDEBTEDNESS.  So  much  of  the  assets  of 
a  life  insurance  company  as  consists  of  securities  for  loans,  notes 
taken  for  premiums,  municipal  bonds  and  warrants,  and  cash  and 
cash  items,  is  taxable  as  money  and  credits  ;  but,  in  listing  such 
money  and  credits  for  taxation,  the  debts  of  the  company  should 
be  deducted ;  and  among  such  debts  are  ( 1 )  the  debt  of  the  com- 
pany to  its  stockholders, — being  the  amount  which  the  stockholders 
would  be  entitled  to  receive  upon  a  present  distribution  of  the 
money  and  credits  of  the  corporation  ;  and  (2)  the  amount 
which  it  owes  to  its  policy-holders,  and  that  is  equal  to  and  repre- 
sented by  the  reserve  fund  which  the  statutes  of  the  state  require 
to  be  kept.  Accordingly,  where,  as  in  this  case,  the  amount  of 
such  debts  exceeds  the  amount  of  money  and  credits,  the  company 
is  not  taxable  at  all  on  account  of  money  and  credits. 
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Appeal  from  Polk  Circuit  Court. 

Filed,  Maeoh  10,  1888. 

The  proper  assessdr  of  the  city  of  Des  Meines 
assessed  plaintiff  for  the  year  1885  on  moneys  and  credits 
in  the  sum  of  two  hundred  and  forty-six  thousand 
dollars,  and,  on  appeal  by  the  plaintiff,  the  board  of 
equalization  reduced  this  assessment  to  fifty  thousand 
dollars.  From  this  action  both  appeal.  The  plaintiff, 
first  perfecting  its  appeal,  is  designated  as  appellant. 

8L  John  <fe  Whisenandy  J.  J3.  Polk  and  Oeorge  O. 
Wright^  for  appellant. 

J.  H.  Detricky  Baylies  &  Baylies  and  Hugh 
Breiinan,  tox  appellee. 

Beck,  J. — I.  An  opinion  was  at  a  former  term 
filed  in  this  case,  aflSrming  the  judgment  on  plaintiff's 
appeal  and  reversing  it  on  defendant's.  A  petition  for 
rehearing  was  filed  by  plaintiff,  and  the  cause  was  again 
submitted  on  oral  and  printed  arguments  of  the  counsel 
cf  the  respective  parties.  These  arguments  were 
exhaustive  and  protracted,  exhibiting  marked  ability  on 
the  part  of  counsel.  We  will  be  permitted  to  say  that 
the  very  character  of  the  arguments  discussing  the 
case,  which  we  have  indicated,  led  counsel  to  the  con- 
sideration of  many  doctrines  collateral  to  those 
involved  in  this  case,  and  the  consideration  of  decis- 
ions of  other  cases  similar  to  this  only  in  the  fact  that 
they  involve  questions  pertaining  to  taxation.  The 
extended  discussion  of  these  collateral  questions  served 
only  to  confuse  and  lead  the  mind  away  from  the  con- 
trolling questions  of  this  case.  In  this  regard  the  able 
and  exhaustive  argument  of  counsel  imposed  a  burden 
upon  us  under  which  we  stumbled.  Judicial  experience 
demonstrates  that  in  the  consideration  of  legal  ques- 
tions the  mind  is  more  surely  led  to  correct  conclusions 
when  guided  in  the  path  marked  out  by  the  real  ques- 
tions in  controversy,  than  when  it  is  conducted  into 
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by-paths  of  collateral  matters.  These  remarks  are  not 
intended  as  a  reproof  to  counsel  or  as  a  justification  of 
onrselveSf  but  as  suggestions  intended  to  direct  atten- 
tion to  a  matter  of  interest  to  the  profession. 

II.  The  circuit  court  found  that  the  plaintiff,  a  life 
insurance  company  organized  under  the  laws  of  this 
stat^,  had  asseta,  consisting  of  securities  for  loans, 
notes  taken  for  premiums,  municipal  bonds  and  war- 
rants, cash  and  cash  items,  of  the  value  of  $485,314. 
We  think  this  is  correct ;  approximately  correct  at 
least.  It  is  not  important  that  we  determine  the 
amount  with  greater  accuracy,  in  view  of  the  conclusion 
we  reach  as  to  the  legal  questions.  Any  possible  dif- 
ference between  this  and  the  true  amount  of  the  assets 
would  not  lead  to  a  different  judgment  in  this  case.  It 
may  be  here  remarked  that  no  question  arises  as  to 
assessments  upon  real  estate  or  property,  other  than 
money  and  credits  owned  by  plaintiff,  which  is  taxed 
separately  from  the  assets  above  enumerated. 

III.  We  are  now  to  inquire  to  what  class  these 
assets  belong.  When  considered  as  the  subject  of  taxa- 
tion, all  property,  personal  and  real,  is  subject  to  be 
listed  for  purposes  of  taxation,  except  such  as  is  spe- 
cifically exempted  by  statute.  Code,  sec.  823.  The 
assets  in  question  are  personal  property,  and  are  not 
specifically  exempted  from  taxation.  They  are  subject 
to  taxation  as  belonging  to  the  class  of  moneys  and 
credits.     Code,  sees.  801,  802.    This  is  not  disputed. 

IV.  Code,  section  814,  provides  that,  "in  making 
up  the  amount  ol  money  or  credits  which  any  person  is 
required  to  list  or  have  listed  and  assessed,  he  will  be 
entitled  to  deduct  from  the  gross  amount  all  debts  in 
good  faith  owing  by  him.  *  *  *"  We  will  now 
inquire  whether  these  assets  of  plaintiff,  taxable  as 
moneys  and  credits,  are  subject  to  diminution,  when 
listed,  by  deducting  therefrom  hond-fide  debts  shown  to 
be  owed  by  plaintiff.  We  must  first  determine  what  is 
meant  by  the  word  "debt.''  Webster  defines  it  as 
"that   which   is   due   from   one   person   to  another. 
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whether  money,  goods  or  services ;  that  which  one  per- 
son is  bound  to  pay  to  another,  or  to  perform  for  his 
benefit ;  that  of  which  payment  is  liable  to  be  exacted  ; 
due;  obligation;  liability."  Blackstone  (bk.  3,  p. 
154  )  defines  the  word  as  meaning  ^'a  sum  of  money  due 
by  certain  and  express  agreement;  as,  a  bond  for  a 
determinate  sum ;  a  bill  or  note ;  a  special  bargain.'' 
Bonvier  says  that  in  an  enlarged  sense  '4t  denotes  any 
kind  of  just  demand."  The  word  "due",  used  in 
these  definitions  and  elsewhere,  means  "owed",  and 
not  payable  eo  instarUi,  but  payable  now  or  hereafter. 
Does  plaintiflE  owe  debts  which  the  law  requires  to  be 
deducted  from  its  money  and  credits  in  listing  the  same 
for  taxation?  Before  replying  to  this  question,  we 
mast  consider  the  character  of  the  plaintiff,  and  the 
duties  and  obligations  it  owes  to  others.  It  is  a  corpo- 
ration, an  artificial  person  created  to  discharge  specified 
functions,  and  perform  and  discharge  specific  duties  and 
obligations.  It  is  created  to  hold  and  acquire  money 
and  property  for  the  profit  and  advantage  of  its  stock- 
holders. Such  property  it  holds  as  a  trustee ;  the 
cestuis  qui  trust  being  its  stockholders.  The  legal  title 
of  all  property  belonging  to  the  corporation  is  in  it. 
The  equitable  interest,  the  right  to  the  profits  and 
acquisition  of  the  property,  belongs  to  the  stockholders. 
When  they  pay  in  their  money  on  the  capital  of  the 
corporation,  they  part  with  the  title  to  the  money,  and 
receive  in  its  place  a  claim  as  cestuis  qui  trust  upon  the 
corporation  for  all  profits  made  by  it  in  managing  the 
capital,  and  the  right  to  have  returned  when  the  corpo- 
ration is  wound  up  the  money  paid  in  by  them  as  its 
capital.  Precisely  the  same  rights  arise  in  the  case  of 
profits  in  the  use  of  the  capital  by  the  corporation,  or 
acquisitions  to  its  property  from  any  other  source. 
This  right  and  claim  of  the  stockholders  is  a  property 
right ;  is  certain  and  determinate.  The  value  of  the 
right  may  be  contingent  and  uncertain,  but  it  is  none 
the  less  a  right  to  receive  money  from  the  corporation. 
Here  is  a  claim  by  the  stockholders  for  which  the  cor- 
poration  is  liable.      It  is  not  now  mature,  but  will 
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become  payable  in  the  future.  The  amount  which  the 
stockholders  will  receive  may  not  now  be  certainly 
determined.  What  they  would  receive  were  the  claim 
now  payable  could  be  accurately  determined.  The  cor- 
poration being  bound  to  pay  the  stockholders,  its  obli- 
gation so  to  do  creates  a  debt  according  to  the 
definitions  above  given.  It  should,  therefore,  be 
deducted  from  the  amount  of  the  money  and  credits  in 
listing  the  same  for  taxation.  It  will  be  readily  seen 
that  these  views  apply  equally  to  payments  made  by 
the  stockholder  and  money  received  by  the  corporation 
from  other  sources.  In  each  the  stockholder  has  the 
same  interest,  and  the  corporation  is  bound  to  pay  him 
on  account  of  each.  It  will  also  be  readily  seen  that 
these  rules  would  prevail  in  the  case  of  money  in  the 
hands  of  a  trustee,  in  the  absence  of  the  statute  to  the 
contrary.  But  Code,  section  803,  provides  that  a 
trustee  shall  list  for  the  beneficiary  the  trust  property 
held  by  him. 

V.  Code,  sections  813,  821,  paragraph  two,  pro- 
vide for  the  taxation  of  stock  of  a  corporation  to  the 
stockholders,  being  assessed  at  its  cash  value.  Under 
these  provisions  the  stockholder  pays  taxes  upon  his 
interest  in  the  corporation  property,  for  of  course  the 
value  of  the  stock  will  be  fixed  by  the  property  held  by 
th  corporation.  This  surely  is  the  case  so  far  as  money 
is  concerned.  If  the  plaintiflf  has  a  large  surplus  of 
money  on  hand,  it  of  course  aflfects  the  value  of  its  stock. 
It  will  be  discovered  that  upon  these  considerations  the 
interest  of  the  stockholders  in  the  property  of 'the  cor- 
poration is  taxed  through  the  stock  which  represents 
that  interest.  It  may  be  said  that  the  property  of  the 
corporation  may  escape  equal  taxation  if  the  law  be  as 
we  have  stated.  Not  so  if  the  law  can  be  properly 
administered.  But  if  this  objection  be  well  founded  on 
fact,  the  courts  cannot  refuse  to  enforce  the  statutes 
according  to  their  plain  provisions.  The  law  is  so  writ- 
ten, and  must  be  obeyed.  Equal  taxation  should  pre- 
vail, and  to  attain  that  end  courts  should  labor,  but  not 
by    misinterpretation    of    statutes.      Absolutely  equal 
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taxation  is  not  attainable.  The  best  the  law  can  do  is 
to  approximate  to  it.  There  is  no  ground  to  hold  that 
our  condasions  will  fail  to  secure  approximately 
equal  taxation,  so  far  as  moneys  and  credits  of  corpora- 
tions are  concerned.  It  will  be  understood  that  these 
views  do  not  apply  to  real  estate  and  other  property  for 
which  taxation  is  specifically  provided,  but  extends 
only  to  money  and  credits  of  corporations.  They  are  in 
harmony  with  prior  decisions  of  this  court.  See 
Hubbard  v.  Supervisors  of  Johnson  County^  23  Iowa, 
130 ;  MoTsemanv.  YounTcin^  27  Iowa,  363  ;  Des  Moines 
Water  Co.^s  Appeal^  48  Iowa,  324;  Coolc  v.  City  of 
Burlington,  59  Iowa,  261. 

VI.  It  may  be  here  remarked  that  the  plaintiff 
held  what  is  called  a  surplus,  the  amount  of  which  does 
not  clearly  appear.  It  is  not  important  that  the  precise 
amount  should  be  determined.  Whatever  it  be,  it  goes 
to  increase  the  value  of  the  stock,  and  is  reached 
through  the  stock  for  taxation.  Our  conclusion  is  that 
the  amount  owing  the  stockholders,  i^  the  sense  of  the 
expression  which  accords  with  what  we  have  said, — 
that  is,  the  amount  which  the  stockholders  would  be 
entitled  to  receive  upon  a  present  distribution  of  the 
money  and  credits  of  the  corporation — should  be 
deducted  from  such  moneys  and  credits  in  listing 
them  for  taxation.  . 

VII.  The  policies  issued  by  plaintiff  upon  the  lives 
of  their  customers  have  a  fixed  value,  which  may  be 
determined  by  rules  recognized  in  the  business  of  life 
insurance.  Each  policy-holder  has  a  claim  upon  the 
plaintiff  for  the  value  of  his  policy.  It  may  be  a  claim 
dependent  upon  the  continuation  of  the  life  of  the 
policy.  The  policies  issued  by  plaintiff  are  not  forfeited 
by  failure  to  pay  the  annual  premiums,  after  two  pay- 
ments, but  a  paid-up  policy  is  issued  for  an  amount 
fixed  by  the  terms  of  the  policy.  It  will  be  discovered 
from  this  statement  that  the  company's  liability  is  not 
contingent,  but  as  certain  as  that  the  assured  will  die. 
We  need  not  inquire  as  to  the  extent  of  that  liability. 
It  is  fixed  by  what  is  called  the  reserved  fund  required 
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to  be  kept  by  the  statutes  of  the  state.  Code,  sec.  1169. 
The  amount  of  the  reserved  fund  is  determined  under 
the  provisions  of  this  section  and  rules  prevailing  in  the 
business  of  life  insurance.  We  need  not  inquire  as  to 
the  amount  of  this  fund  held  by  plaintiflE.  We  do  not 
understand  that  there  is  any  dispute  in  regard  thereto. 
It  is  plain  that  the  legislature  enacted  this  statute  to 
secure  to  the  policy-holders  the  performance  of  the 
obligation  to  pay  the  amount  secured  by  the  policy. 
This  statute,  therefore,  recognizes  the  existence  of  a  debt 
from  the  company  to  the  policy-holders,  and  provides 
for  securing  its  payment  through  this  reserved  fund.  To 
us  it  seems  plain  that  the  plaintiff  is  indebted  to  each 
of  its  policy-holders,  and  the  aggregate  amount  of  such 
indebtedness  equals  this  reserved  fund,  v^hich  should 
be  deducted  from  plaintiff  *s  money  and  credits  in  list- 
ing the  same  for  taxation.  In  support  of  our  views,  see 
Alabama  Gold  Life  Ins.  Co.  v.  Lott^  64  Ala.  499, 
Numerous  cases  cited  by  counsel  on  both  sides,  in  our 
opinion,  are  not  applicable  to  this  case,  being  fire  insur- 
ance cases,  or  decided  under  statutes  unlike  our  own. 
The  amount  of  plaintiff 's  indebtedness  to  its  stockholders 
and  policy-holders  exceeds  the  amounts  of  its  moneys 
and  credits. 

We  have  given  the  case  protracted  and  careful 
consideration,  and  reach  the  satisfactory  ccmclusion 
that  plaintiff  is  not  subject  at  all  to  be  taxed  upon 
its  money  and  credits,  as  they  are  more  than  balanced 
by  its  debts.  The  judgment  of  the  circuit  court 
on  plaintiff's  appeal  is  reversed.  On  defendant's 
appeal  it  is 

Affirmed. 


Warfield  v.  Warfield. 

1^  1.     Appeal :  FINDING  OP  COURT  :  Evn>ENCE  TO  suppOET.    The  finding 

of  the  trial  court,  in  an  ordinary  action,  upon  a  question  of  fact 
haa  the  force  and  effect  of  the  verdict  of  a  jury,  and  cannot  be  set 
aside  on  appeal  if  there  is  evidence  upon  which,  fairly  considered, 
it  can  be  sustained. 
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2. 


Guardian :  report  of  :  oonolusiveness.  The  report  of  a  guar- 
dian, when  approved  hj  the  court,  must  he  regarded  as  at  least  prima 
/act>  correct,  casting  on  him  who  assails  it  the  harden  of  proof  to 
show  error.  (See  Latham  v.  Myers,  57  Iowa,  619:  Bretverv, 
Stoddard,  49  Iowa,  279. 


3. 


:  REPORTS  ASSAILED  :  ATTORNEY  FEB  FOR  DEFENSE.  An  allow- 
ance made  in  this  case  to  the  guardian  of  an  insane  ward,  for  an 
attorney  fee  in  defending  her  reports  when  assailed  as  heing 
fraudulent  and  unjust,  is  approved. 

Appeal  from  Muscatine  Circuit  Court 
Piled,  March  10,  1888. 
The  facts  are  stated  in  the  opinion. 

li.  A.  Ellis  and  Cloud  &  Doran^  for  appellant. 

J.  CarsTcaddon  and  Boal  &  Jackson^  for  appellee. 

Seevers,  C.  J. — The  plaintiff  and  defendant  were 
married  in  September,  1875,  and  thereafter  resided  on  a 
farm  near  Muscatine,  until  July,  1876,  when  the  defend- 
ant  returned  to  her  father's  home  at  Iowa  City,  where 
she  was  taken  sick,  and  did  not  return  to  her  home  near 
Muscatine  until  September,  1876.  Prior  to  this  last 
period,  as  we  ijinderstand,  the  plaintiff  had  been 
adjudged  to  be  insane,  and  sent  to  the  hospital  at  Mt. 
Pleasant,  where  he  remained  until  1883,  when  he 
returned  to  Muscatine.  The  marriage  was  judicially 
annulled  in  1882.  The  plaintiff  must  be  regarded  as 
sane.  It  was  so  judicially  determined  in  this  proceed- 
ing. In  1876  the  defendant  was  appointed  guardian  of 
the  estate  of  the  plaintiff.  Withfti  a  day  or  two  of  her 
appointment  there  was  an  appraisement  of  the  property 
belonging  to  the  estate.  The  value  thereof  was  fixed  by 
the  appraisers  at  nearly  thirty-five  hundred  dollars.  In 
May,  1877,  and  1878,  October,  1879,  and  in  June,  1880, 
she  made  reports  of  the  disposition  of  the  property  of 
the  estate,  and  of  her  •  receipts  and  expenses.  The 
reports  were  approved  by  the  circuit  court  when  they 
were  made.  In  August,  1884,  the  plaintiff  filed  a  peti- 
tion in  the  circuit  court,  in  which  it  was  alleged  that  such 
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reports  were  fraudulent,  untrue  and  false.  Specifica- 
tions were  made  of  acts  and  misconduct  of  the  defend- 
ant  on  which  such  charge  was  based.  In  February, 
1885,  the  defendant  made  an  additional  report,  attached 
to  which  is  a  list  of  property  belonging  to  the  plaintiff, 
which  she  states  he  may  have  at  any  time.  Evidence 
was  introduced  by  both  parties  bearing  on  the  question 
whether  the  defendant  had  faithfully  and  properly 
administered  the  estate,  and  the  court  found —  (1)  *'  that 
the  charge  of  fraud  made  against  the  guardian  is  not 
sustained ;  (2)  that  there  were  mistakes  made  by  the 
guardian  in  her  reports,  and  that  she  should  be  charged 
with  one  hundred  and  fifty-three  dollars  more  than  she 
had  charged  herself ;  (3)  that  the  guardian  was  not 
entitled  to  compensation,  because  she  had  the  use  of 
certain  horses  belonging  to  the  estate,  for  which  she  had 
not  accounted,  and  that  such  use  was  a  sufficient  com- 
X)ensation ;  (4)  there  was  allowed  the  defendant  fifty 
dollars  as  attorney's  fees  in  this  proceeding;  and 
(5)  there  was  a  balance  found  due  the  plaintiff  amount- 
ing to  $266.33."  It  was  further  found  that  defendant 
had  possession  of  certain  property  belonging  to  the 
plaintiff;  and  the  ** question  of  the  discharge  of  the 
guardian,  and  the  delivery  of  the  property  held  by  the 
guardian  to  the  ward,  is  left  for  determination  in  the 
future  progress  of  the  guardianship  proceedings." 

I.  The  finding  of  the  court  has  the  force  and  effect 
of  a  verdict  of  a  jury,  and  such  finding  cannot  be  set 
1.  Appeal:  find-  ^^^^  ^^  there  is  evideuce,  fairly  considered, 
^fdenSe  t? '  ^^  which  it  cau  be  sustained.  Counsel  for 
Bupport.  ij^Q  plaintiff  insist  that  the  court  erred  in 
finding  that  the  charge  of  fraud  was  not  sustained  ;  and 
it  is  said  that  the  court  held  that,  as  the  reports  made 
by  the  guardian  had  been  approved  by  the  court,  the 
statements  therein  could  not  be  controverted.  Whether 
the  court  so  held  is  regarded  as  doubtful ;  but,  conceding 
it  to  be  so,  and  that  the  holding  is  erroneous,  it  at  most 
was  error  without  prejudice,  in  so  far  as  the  fraud  is 
concerned.  There  is  no  evidence,  in  our  judgment, 
tending  to  show  any  fraudulent  acts  or  conduct  on  the 
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part  of  the  defendant.  She  made  her  reports  from  time 
to  time,  and  the  same  \jrere  approved  by  the  court. 
There  is  no  pretense  that  the  court  was  in  any  respect 
deceived  or  imposed  upon.  The  reports  are  full,  com- 
plete and  explicit,  and  no  attemi)t  at  concealment 
appears  on  the  face  thereof,  or  is  made  apparent  by  the 
evidence  introduced.  It  will  be  conceded  that  mistakes 
therein  and  omissions  therefrom  do  appear ;  but  that 
such  mistakes  and  omissions  were  made  with  any 
wrongful  design  or  purpose  does  not  appear.  The 
appraisement  was  made  by  the  brothers  and  brother-in- 
law  of  the  plaintiff,  and  there  is  evidence  tending  to 
show  that  defendant  acted  under  their  advice  to  at  least 
a  considerable  extent.  It  is  true,  the  evidence  is  con-  , 
flicting  upon  this  point,  but  the  evidence  is  such  that  we 
would  not  be  justified  in  disturbing  the  finding  of  the 
court.  We  concur  in  the  proposition  that  the  charge  of 
fraud  has  not  been  sustained. 

II.  Counsel  for  plaintiff,  with  much  force  and 
vigor,   contend  that  the  finding  of  the  court  that  the 

defendant  had  properly  administered  the 
estate,  except  as  the  court  found  otherwise, 
is  not  sustained  by  the  evidence.  Here  we  are  next  met 
with  the  diflSculty  that  this  case  is  not  triable  de  novo  in 
this  court.  The  evidence  is  conflicting  as  to  the  specific 
matters  wherein  it  is  alleged  the  defendant  has  failed  to 
account  for  all  the  property  that  came  into  her  hands. 
There  is  evidence  upon  which  the  finding  of  the  court  ^ 
can  be  well  and  fairly  sustained.     We  desire  also  to  say 

that  the  reports,  approved  as  they  were  by 

"'  report^offcon-  the  courfc,   must  be    regarded  as  at   least 

ciuBiTcness.     prima  fade  correct,  entitling  the  defendant 

to  the  credits  appearing  in  them.     Latham  v.  MyerSy  57 

Iowa,  519  ;  Brewer  v.  Stoddard^  49  Iowa,  279. 

We  do  not  deem  it  necessary  to  set  out  the  evidence, 
for  the  reason  that  we  think  counsel  will  concede  there 
is  evidence  tending  to  support  the  finding  of  the  court ; 
and  under  the  settled  practice  we  cannot  disturb  the 
finding  in  an  action  or  special  proceeding  which  does  not 
pertain  to  the  domain  of  equity. 
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Complaiot  is   made   that   the   court   allowed  the 
defendant  compensation  for  the  services  of  her  attorney. 

B. :  reports   We  deem   it   sufficient  to  say   we  do  not 

SSS?ey  fee    fe©l  dlsposed  to  interfere  with  the  order  of 

for  defenae.      ^j^q  cOUrt  in  this   rcspect 


Affirmed. 


Reed  v.  The  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company. 


1. 


2. 


3. 


4. 


Bailroads :  neguobncb  :  cbossinq  moHWAY  wtthodt  bingino 
BELL.  Under  chapter  104,  Laws  of  1884,  to  ran  a  locomotive 
across  a  public  highway  without  rinj^ing  the  bell  is  negligence,  for 
which  the  railroad  company  is  liable. 

: : :  QUESTION  FOR  JURY.    Plaintiff  was  struck 


by  a  locomotiye  and  injured,  while  driving  across  a  railway  track 
on  a  public  highway.  Upon  the  question  whether  the  bell  of  the 
locomotive  was  rung  or  not,  plaintiff  testified  positively  that  it 
was  not ;  that  he  looked  and  listened  while  approaching  the  track, 
and  that  the  habits  of  his  horses  were  such  that  they  would  not  have 
gone  upon  the  track  had  the  bell  been  rung.  Other  witnesses  who 
were  in  the  vicinity,  and  some  of  whom  heard  the  crash  of  the 
oollisioD,  and  one  of  whom  had  his  attention  directed  to  plain- 
tiff's danger,  testified  that  they  did  not  hear  it.  But  the  engineer 
and  fireman,  and  another  employe  of  defendant  who  was  on  the 
train,  testified  positively  that  it  was  rung.  Held  that  there  was 
such  a  conflict  of  the  evidence  as  to  preclude  this  court  from  inter- 
fering with  the  finding  of  the  jury  that  the  bell  was  not  rung. 


:  NEGUOENCB  :  OBSTKUCTING  STREET  WITH  CABS  :  INJURY  TO 

TRAVELER  ON  CROSSING.  Plaintiff  was  struck  by  a  locomotivo  and 
injured,  while  driving  across  defendant's  track  on  the  street  of  a 
city.  On  a  side-track,  which  crossed  the  street,  a  line  of  box-cars 
was  stored,  and  had  been  for  some  days,  so  that  they  obstructed 
the  street,  except  an  opening  of  about  thirty-five  feet,  which  was 
left  for  public  travel.  Held  that  to  so  obstruct  the  street  was  neg- 
ligence ;  that  if  the  whole  width  of  the  street  was  not  required 
on  which  to  drive  vehicles,  it  was  necessary  that  it  should  be 
left  open,  so  that  travelers  approaching  the  crossing  would  have 
an  unobstructed  view  of,  at  least,  the  full  width  of  the  street. 


:  INJURY  to  TRAVELER  ON  CROSSING  :  CONTRIBUTORY  NEGLI- 
GENCE :  EVIDENCE.  The  evidence  in  this  case  considered  (see  .opin- 
ion), and  held  that  it  cannot  be  concluded  therefrom,  as  matter  of 
law,  that  plaintiff  was  guilty  of  contributory  negligence  in  driv- 
ing upon  defendant's  track  as  he  did. 
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5.       :  :  DUTY  OF  TBAYELEB  TO  STOP  VEHICLE.     It   is  not 

necessarily  the  duty  of  a  traveler  about  to  cross  a  railway  track 
upon  a  highway  to  stop  his  team.  He  is  only  required  to  exercise 
such  care  and  caution  as  a  reasonable  person  of  ordinary  prudence 
and  skill  would  exercise  under  the  same  or  similar  circumstances. 

6.     : :  AMOUNT  OF  DAMAGES.    The  plaintiff  in  this  case 

was  a  farmer  sixty-five  years  old,  and  he  was  so  injured  through 
defendant's  negligence  that  several  of  his  ribs  were  broken  in  such 
a  manner  that  they  punctured  his  lung.  Six  months  afterward  he 
could  not  raise  his  left  arm  above  his  head,  and  the  injuries  seem 
to  be  permanent  in  their  nature.  Held  that  a  verdict  of  eighty- 
two  hundred  and  fifty  dollars  could  not  be  interfered  with  on 
appeal  as  being  excessive. 

Appeal  from  Woodbury  District  Court. — HoK.  George 

W.  Wakefield,  Judge. 

Filed,  March  10,  1888. 

This  is  an  action  to  recover  damages  for  a  personal 
injury  which  the  plaintiff  sustained  by  a  collision 
between  a  train  of  cars  of  appellant  and  a  wagon  of  the 
plaintiff  at  the  crossing  of  Dace  and  Howard  streets,  in 
Sioux  City.  There  was  a  trial  by  jury,  and  a  verdict 
and  judgment  for  the  plaintiff.    Defendant  appeals. 

J.  E.  &  CI  M.  SwaUy  for  appellants. 

Hubbardy  Taylor  &  Spaulding^  for  appellee. 

RoTHROCK,  J. — I.  The  plaintiff  resides  some  ten 
miles  from  Sioux  City.  On  the  fifth  day  of  September, 
1884,  he  went  from  his  home  to  said  city  alone  in  a  lum- 
ber wagon,  and,  after  transacting  his  business,  he  started 
for  his  home,  leaving  the  city  by  way  of  Dace  street. 
The  defendant's  railroad  track  and  a  side-track  are  laid 
apon  Howard  street,  which  crosses  Dace  street  at  right 
angles.  In  attempting  to  cross  Howard  street,  the 
wagon  of  plaintiff,  in  which  he  was  seated,  was  struck 
by  a  switch-engine,  and  the  plaintiff  was  thrown  from 
the  wagon  and  very  seriously  injured.  He  grounds  his 
action  to  recover  upon  three  alleged  acts  of  negligence 
upon  the  part  of  the  defendant :  (1)  Because  the  train- 
men operating  the  engine  failed  to  give  proper  signals 
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in  approaching  the  crossing ;  (2)  in  so  obstructing  its 
track  as  to  shut  oS  the  sound  and  sight  of  an  approach- 
ing engine ;  and  (3)  in  failing  to  place  a  flagman  at  the 
crossing.  The  defendant  denied  the  averments  of  neg- 
ligence, and  alleged  that  the  plaintiff  was  justly  charge- 
able with  negligence  which  contributed  to  cause  the 
injury  of  which  he  complains. 

The  first  question  which  we  think  should  be  deter- 
mined is  that  of  the  alleged  failure  to  give  any  signal  of 
the  approach  of  the  engine.  It  appears  that  there  is  a 
city  ordinance  which  prohibits  the  blowing  of  locomo- 
tive whistles  within  the  city.  But  the  plaintiff  claims 
that  the  engine  approached  the  crossing  and  collided 
with  his  wagon  without  the  ringing  of  the  bell  upon  the 

engine.     If  this  be  true,  there  can  be  no 

1.  Railroads:  "   , .  i      x     xi.    j.     -j.  i-  ^ 

negiiienoe:     quostiou   but   that   it   was  negligence  for 

S?beu  ^^^^^  ^^®  defendant  would  b^  liable,  unless 
exonerated  from  liability  by  reason  of  some 
negligence  of  the  plaintiff.  By  chapter  104  of  the  Laws  of 
1884,  it  is  required  that  the  bell  on  a  locomotive  engine 
shall  be  rung  at  the  approach  of  a  highway  crossing,  and  it 
shall  be  kept  ringing  continuously  until  the  crossing  is 
passed,  and  that  the  company  shall  be  liable  for  all 
damages  which  may  be  sustained  by  any  person  by  rea- 
son of  a  neglect  to  do  so.  It  is  a  disputed  question  in 
the  case  whether  the  bell  was  rung  at  the  approach  to 
the  crossing.    The  plaintiff  testified  positively  that  it 

was  not ;  that  the  engine  approached  silently 
— :'^rtion  and  that  if  the  bell  had  been  rung  he  could 
have  heard  it.  Several  other  witnesses  who 
were  in  the  immediate  vicinity  testified  that  they  did  not 
hear  the  bell.  Now,  it  is  true  this  is  negative  testimony, 
for  the  bell  might  have  sounded  and  the  persons  in  the 
vicinity  have  failed  to  hear  it,  or,  by  reason  of  being  accus- 
tomed to  the  passing  of  trains,  have  failed  to  notice  it ; 
but  some  of  these  witnesses  heard  the  crash  of  the  col- 
lision, and  one,  at  least,  had  his  attention  directed  to  the 
plaintiff's  danger,  and  did  not  hear  the  bell.  We  think 
this  evidence  is  not  to  be  discarded  in  considering  this 
question.    Another  circumstance  related  by  plaintiff  is 
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entitled  to  consideration.  He  stated  that  his  team 
•would  not  have  gone  on  the  crossing  if  the  bell  had 
been  ringing.  He  knew  the  instincts  and  habits  of  his 
horses,  whether  liable  to  fright  at  the  ringing  of  a  bell 
upon  an  engine.  Opposed  to  this  evidence,  the  engineer 
and  fireman,  and  another  employe  of  defendant  who 
•was  on  top  of  one  of  the  cars  attached  to  the  engine, 
testified  positively  that  the  bell  was  rung  as  the  crossing 
■was  approached.  In  this  state  of  the  evidence,  it  was  a 
fair  question  for  the  jury  to  determine.  It  is  not  the 
province  of  this  court  to  say  that  the  bell  was  rung. 

IL    We  come  now  to  the  question  of  the  alleged 
negligence  of  defendant  in  blocking  up  and  obstructing 

the  view  of  its  track  at  the  crossing.     As 

'  genoe :  ob-     has  bccu  Said,  there  are  two  railroad  tracks 

BtTcet  with     on  Howard  street.     The  main  track  is  a  line 

to^iiveie/^    conuectiug  the  yards  of  the  defendant  with 

on  orosslng.  ^ 

its  transfer  boat  across  the  Missouri  river. 
The  tracks  at  the  crossing  of  Dace  street  are  twelve  feet 
apart  from  center  to  center.  As  the  plaintiff  approached 
the  crossing,  the  first  track  was  the  side-track.  A  line 
of  box-cars  was  stored  on  this  track  along  Howard 
street  for  a  considerable  distance.  There  was  an  open- 
ing in  this  line  of  cars  to  permit  travel  to  paas  along 
Dace  street.  The  ground  at  the  crossing  is  practically 
level ;  the  railroad  tracks  being  laid  upon  the'  surface. 
This  opening  in  the  line  of  cars  was  not  to  exceed 
thirty-five  feet  wide.  There  was  an  absolute  and 
impassable  obstruction  of  more  than  half  the  width  of 
Dace  street,  so  that  foot  travel  was  compelled  to  go  off 
the  sidewalk  and  around  the  end  of  a  car  on  one  side  of 
the  street.  The  line  of  cars  had  been  left  in  this  posi- 
tion for  several  days,  and  during  this  time  the  defend- 
ant was  using  its  main  track  from  the  yards  to  the 
transfer.  It  is  claimed  that  there  was  no  showing  that 
the  opening  was  not  suflBciently  wide  to  properly  accom- 
modate the  travel  on  Dace  street,  and  thg.t  for  aught 
that  appears  the  defendant  had  the  right  to  store  its 
cars  on  Howard  street.  We  think  the  bare  statement 
of  the  manner  in  which  Dace  street  was  obstructed  is  a 
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sufficient  answer  to  this  position.  Whatever  the 
abstract  right  may  be, — that  is,  whether  the  defendant 
was  liable  to  prosecution  for  obstructing  Dace  street,  — 
it  was  nevertheless  a  plain  violation  of  its  duty  to  the 
public  to  so  use  the  street.  If  the  whole  width  of  the 
street  was  not  required  upon  which  to  drive  vehicles,  it 
was  necessary  that  it  should  be  left  open  so  that  trav- 
elers approaching  the  crossing  would  have  an  unob- 
structed view  of  at  least  the  full  width  of  the  street. 

The  plaintiif,  in  his  testimony  as  a  witness  upon 
the  trial,  gave  the  following  statement  of   the  facts 

^ :injnryto  l^^diug  up  to  aud  immediately  attending 

SiMtoff?Son-  *^®  collision:  ^'As  I  approached  the  rail- 
iSSSce?  "evT-  ^^^  tracks  I  saw  there  was  box-cars  on  the 
deuce.  sidc-track   and    pretty   close  together.      I 

should  judge  they  were  not  over  twenty  or  twenty-five 
feet  apart.  I  did  not  notice  in  particular  on  which  side 
of  Dace  street  the  cars  projected  most.  I  know  it  was  a 
narrow  place  to  go  through.  I  thought  of  that  before 
I  got  to  it, — yes,  I  thought  of  that  before  I  got  to  it. 
When  I  got  near  the  crossing,  within  probably  one 
hundred  and  fifty  or  two  hundred  feet,  I  held  my  team 
up  and  listened  as  intently  as  I  could,  and  raised  myself 
up  and  looked,  and  was  driving  very  slow  and  contin- 
ued in  that  way  until  I  got  onto  the  track.  My  horses 
got  onto  the  track,  and  then  was  the  time  I  could  not 
drive  slow.  My  horses  sheered  to  the  right.  That  is  the 
last  I  recollect  anything  about  it,  only  I  got  far  enough 
along  to  see  this  engine  right  here  almost  onto  me.  I 
first  saw  the  engine  just  as  the  horses  made  the  jump 
sideways ;  it  was  almost  onto  me.  I  first  saw  it  as  I 
came  out  from  behind  the  car  that  was  to  the  north  on 
the  side-track.  I  did  not  hear  any  sound  or  signal.  I 
looked  from  the  time  I  got  within  one  hundred  and 
fifty  or  two  hundred  feet  of  it.  I  did  not  take  my  eyes 
oflf ;  looked  first  one  way  and  then  the  other,  and  I  saw 
or  heard  nothing."  He  made  these  further  statements  in 
his  cross-examination :  "I  say  that  if  the  bell  had  been 
ringing  on  that  engine  with  the  wind  blowing  from  the 
direction  it  was,  and  with  the  obstructions  that  were 
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l)etween  me  and  the  engine,  I  should  have  heard  it. 
I  should  certainly  have  heard  it  at  the  time  I  drove 
across  the  tracks.  The  engine  was  right  onto  me.  The 
bell  did  not  ring,  and  I  can't  drive  my  team  across  the 
track  where  the  bell  is  rung.  I  say  it  was  not  rung  at 
the  time  I  drove  upon  the  track.  I  first  saw  the  engine 
as  I  came  round  the  end  of  the  cars.  It  was  right  onto 
me  at  that  time."  We  have  made  these  extracts  from 
the  plain tiflf's  testimony  for  the  reason  that,  so  far  as 
they  relate  to  his  manner  of  driving  his  team,  and  his 
efforts  to  discover  the  approach  of  a  train,  they  are  not 
directly  contradicted  by  any  witness.  One  of  the  wit- 
nesses, who  saw  him  as  he  approached  the  crossing, 
stated  that  he  was  driving  leisurely  along.  The  main 
defense  was  that  the  plaintiff  could  have  seen  the 
smoke-stack  of  the  engine  by  looking  over  the  cars,  and 
that  he  could  have  seen  the  train  approaching  by  look- 
ing under  the  cars.  Photographic  views  were  taken 
after  the  accident  from  a  point  in  Dace  street,  oyer 
which  plaintiff  passed,  which  it  is  claimed  demonstrates 
this  to  be  true.  If  it  be  true,  the  testimony  of  the 
plaintiff,  that  he  looked  and  listened  as  he  approached, 
must  be  entirely  disbelieved,  for  surely  no  sane  man 
would  have  driven  between  the  opening  in  the  street, 
knowing  that  he  was  to  come  in  collision  with  a 
train.  It  was  not  an  attempt  on  his  part  to  recklessly 
cross  the  track  in  front  of  a  moving  train,  as  is  some- 
times the  case.  After  an  examination  of  these  views, 
and  a  full  and  careful  consideration  of  all  the  evidence, 
and  the  arguments  of  counsel  based  upon  the  relative 
movements  of  the  train  and  the  wagon,  and  the  number 
of  feet  the  train,  going  at  six  miles  an  hour,  as  was 
shown,  would  move  while  the  wagon  was  passing  over  a 
given  distance,  we  conclude  that  it  cannot  be  said  as 
matter  of  law  that  the  plaintiff  was  chargeable  with 
negligence  in  not  seeing  the  approaching  train.  We  do 
not  hold  that  he  could  have  seen  it.  The  train  was 
moving  at  a  much  greater  rate  of  speed  than  the  wagon, 
and  as  he  came  nearer  to  the  crossing  he  would  be 
Vol.  74—13 


•v  '    ...  V-'  ;••• 


194 


SUPREME  COURT  OF  IOWA, 


?»•'    >. 


V  ' 


^."■'^ 


Reed  v.  The  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

■ — ■ — ■■         f    '■  

unable  to  see  the  smoke-stack,  and  looking  under  the 

cars  at  an  angle  his  view  would  be  very  much  obstructed 

by  the  wheels. 

The  defendant  prepared  and  submitted  to  the  court 

a  number  of  instructions,  with  the  request  that  they  be 

5. : :       given  to  the  jury.     Several  of  these  instruc- 

eie/to*^Btop^'   tions  recited  facts  disclosed   in    evidence, 
vehicle.  ^jj^  j^j^  ^^^j^  ^Yie  rule  that  it  was  the  duty 

of  the  plaintiff  to  stop  his  wagon  and  look  and  listen 
for  an  approaching  train  before  going  upon  the  crossing. 
These  instructions  were  refused.  But  the  court  embodied 
much  that  was  requested  by  the  defendant  in  the  charge 
given  to  the  jury.  It  refused  to  direct  the  jury  as 
matter  of  law  that  it  was  the  duty  of  the  plaintiff  to 
stop  his  wagon  before  going  upon  the  track.  If  it  had 
done  so,  this  would  have  been  an  end  of  the  case,  for 
thd  plaintiff  did  not  claim  that  he  brought  his  team  to 
a  full  stop.  It  would  have  been  equivalent  to  instruct- 
ing'the  jury  to  find  for  the  defendant.  We  do  not 
believe  that  the  court  would  have  been  warranted  in  so 
instructing.  It  would  have  been  a  plain  invasion  of 
the  province  of  the  jury.  There  were  no  such  conceded 
or  undisputed  facts  in  the  case  as  required  the  court  to 
hold  as  matter  of  law,  or  to  direct  the  jury,  that  the 
plaintiff  should  have  stopped  his  team.  It  is  probably 
true  that  if  he  had  stopped  his  team  he  woulfi  not  have 
been  injured.  But  that  is  not  the  question  the  jury 
were  required  to  determine.  The  question  submitted  to 
them  was,  did  the  plaintiff,  as  he  approached  the  cross- 
ing, use  ordinary  care  and  diligence  to  ascertain  whether 
a  train  was  approaching?  The  court  instructed  the 
jury  upon  this  feature  of  the  case  as  follows : 

*'  While  it  was  the  plaintiff's  duty,  in  approaching 
and  being  about  to  cross  the  tracks,  to  exercise  ordinary 
care  and  cautioi/,  and  to  know  of  the  approach  of 
engines  or  trains,  he  is  not,  as  a  matter  of  law,  bound 
to  stop  his  team  and  listen  or  look  for  an  approaching 
train  or  engine  before  attempting  to  pass  in  every  case. 
If  he  could  hear  or  see  as  well  without  stopping,  he 
would  not  be  required  to  stop  to  listen  or  to  look.     He 
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is  merely  bound  to  do  that  which  is  dictated  by  com- 
mon prudence,  in  view  of  the  perils  to  which  he  may 
be  exposed.  If  the  obstructions  to  sight  or  difficulty 
ot  hearing  were  such  that  an  ordinarily  prudent  man 
would  not  attempt  to  cross  without  stopping  to  see  or 
to  listen  before  crossing,  then  the  failure  so  to  do  would 
be  negligence ;  and  if  the  jury  find  from  the  evidence 
that  plaintiflE  did  drive  upon  the  tracks  without  exercis- 
ing the  care  and  caution  which  the  facts  and  circum- 
stances in  .evidence  show  it  was  his  duty  to  exercise, 
and  his  failure  to  exercise  such  care  directly  contrib- 
uted to  produce  the  injury,  then  he  cannot  recover.  If 
the  jury  find,  from  the  evidence,  that  the  cars  were 
standing  upon  the  track  in  such  a  manner  as  to  obstruct 
or  partially  obstruct  the  view  of  the  track  upon  which 
the  collision  occurred,  and  to  make  it  more  difficult  to 
liear  or  see  an  approaching  train,  and  the  plaintiff, 
knowing  these  facts,  drove  upon  the  track  without 
looking  or  listening  or  taking  any  precaution  to  ascer- 
tain whether  the  train  was  coming  or  not,  and  a  collision 
occurred  by  reason  thereof,  he  cannot  recover  in  this 
-action.'* 

We  think  these  instructions,  and  others  given  by 
the  court,  were  correct.  All  through  the  charge,  the 
jury  are  referred  to  the  facts  and  circumstances  disclosed 
In  the  evidence,  and  are  directed  to  determine  there- 
from whether  the  plaintiff  exercised  such  care  and 
caution  as  a  reasonable  person  of  ordinary  prudence  and 
skill  would  exercise  under  the  same  or  similar  circum- 
stances. The  thought  was  kept  prominently  before  the 
jury  that  it  was  absolutely  necessary  that  the  plaintiff 
should  use  his  faculties  of  sight  and  hearing,  and  that 
if  he  failed  in  this  respect  he  could  not  recover.  We 
Jaiow  of  no  authority  which  goes  further  than  this,  and 
we  think  the  court  correctly  left  it  to  the  jury  to  deter- 
mine whether  the  plaintiff  should  have  stopped  his 
wagon. 

III.  The  jury  found  for  the  plaintiff  in  the  sum  of 
eighty-two  hundred  and  fifty  dollars.     It  is  claimad 
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that  the  verdict  is  excessive,  and  the  result 

amount  of       of  passioH  and  prejudice.     The  plaintiflE  at 

damages.  •      ^  ,  -     i       .    . 

the  time  of  the  injury  was  sixty-five  years 
of  age.  He  was  a  farmer  by  occupation,  and,  as  we 
infer,  he  is  the  owner  of  the  farm  on  which  he  resides. 
By  the  collision  he  was  thrown  headlong  from  the 
wagon,  and  two  or  three  of  his  ribs  were  broken  towards 
the  back  near  the  shoulder-blade.  The  broken  ribs 
punctured  his  lung,  so  that  air  escaped  therefrom  and 
inflated  the  surrounding  tissues.  He  was  'confined  to 
bed  in  a  hotel  in  Sioux  City  for  three  weeks,  when  he 
was  removed  to  his  home,  where  he  was  confined  indoors 
for  about  a  month.  He  suffered  great  pain,  and  at  the 
time  of  the  trial  in  the  court  below,  some  two  years 
after  the  injury,  he  still  continued  to  be  a  sufferer  from 
his  injuries.  For  six  months  after  the  injury  he  could 
not  raise  his  left  arm  above  his  head.  The  injuries 
appear  to  be  permanent  in  their  nature.  We  are  not 
prepared  to  say  that  it  is  our  duty  to  interfere  with  the 
verdict  as- being  excessive. 

Affirmed. 


The  State  v.  Rainsbakger. 

1.  Criminal  Practice  :  contikuancb  :  sickness  of  defekdant's 
COUNSEL  :  DISCRETION.  A  motion  by  defendant  in  a  criminal  case 
for  a  continuance,  based  on  the  alleged  iUness  of  some  of  his 
counsel,  is  addressed  to  the  discretion  of  the  trial  court ;  and  the 
ruling  of  such  court  will  not  be  reversed  on  appeal,  unless  it  is 
made  to  appear  that  such  discretion  has  been  abused,  with  preju- 
dice to  defendant ;  and  the  facts  of  this  case  (see  opinion)  show 
neither  abuse  of  discretion  nor  prejudice. 

2.     : :  COUNTER-AFFIDAVITS.    While  it  is  true  that  an 

application  for  a  continuance,  based  on  the  absence  of  a  witness, 

^4  X96  may  not  be  resisted  by  counter-affidavits  contradicting  the  state- 

•MO  eer  ment  of  facts  which  it  is  alleged  the  witness  wiU  swear  to  (  State 

V.  Dakin,  52  Iowa,  895 ;  State  v.  Scott,  44  Iowa,  98),  the  rule  is 

entirely  different  as  to  the  statement  of  facts  showing  dUigence, 

nii  ic^i  and  the  like  ;  and,  as  to  these,  counter-affidavits  are  admissible. 

(Ck)mpare  State  v.  Wells,  61  Iowa,  629.) 
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3. :    KEEPINQ    JXJBY    TOGETHER  :    DISCRETION    OF    COURT.     A 

request,  by  defendant  on  a  crituinal  charge,  that  the  jury  be 
placed  in  the  care  of  officers,  and  be  not  permitted  to  separate,  ia 
addressed  to  the  sound  discretion  of  the  trial  court  ( Code,  sec. 
4434 ;  State  v.  Felter,  25  Iowa,  67 ) ;  and,  before  the  action  of  the 
court  in  refusing  such  request  will  be  interfered  with  on  appeal, 
abuse  of  such  discretion  must  be  shown,  and  prejudice  resulting 
therefrom ;  which  is  not  done  in  this  case.  ( See  opinion  for 
facts.) 

4. :    USING   WITNESS    NOT   NAMED    ON  INDICTMENT  :    NOTICE  TO 

DEFENDANT  :  SUFFICIENCY.  The  state  was  permitted  to  examine  a 
witness  whose  name  was  not  indorsed  upon  the  indictment,  as 
required  by  Code,  section  4293,  upon  showing  notice  to  defendant  as 
required  by  Code,  section  4421;  but  the  notice  stated  the  residence 
of  the  witness  to  be  Kansas  City,  Kan.,  whereas  it  proved  to  be  Kan- 
sas City,  Mo. ;  and  the  statement  in  the  notice  of  what  the  state 
expected  to  prove  by  the  witness  varied  somewhat  from  what  was 
actually  proved  by  him.  But  held  that  this  was  no  ground  for 
reversal,  since  it  does  not  appear  that  defendant  was  in  any  man- 
ner prejudiced  by  the  irregularities.     (  See  Code,  sec.  4538.) 

5.  Homioide  :  evidence  :  competent,  though  weak.  Upon  a  trial 
for  murder,  it  was  shown  that  a  bottle  usually  used  to  contain  a 
certain  kind  of  bitters  was  found  in  a  buggy,  not  far  from  where 
the  body  of  the  deceased  was  found,  and  that,  when  last  seen 
alive,  he  was  riding  in  the  buggy.  Held  that  it  was  competent  to 
prove  by  a  witness  that  lib  had,  on  the  evening  before,  sold 
defendant  a  similar  bottle  containing  bitters,  as  tending  to  con- 
nect defendant  with  the  crime. 

6.  : :  motive.  Evidence  which  tends  to  show  the  rela- 
tions between  the  defendant  and  the  deceased,  and  a  motive  for 
the  homicide  with  which  defendant  is  charged,  is  admissible  against 
him  ;  and  such  was  the  evidence  objected  to  in  this  case.  (See 
opinion.) 

7.     : :  WEAPON  IN  defendant  *s  possession.    Evidence 

that  defendant  had,  before  the  homicide,  a  pair  of  ''knuckles" 
was  admissible  against  him,  where  the  wounds  upon  the  decedent 
were  such  that  they  might  have  been  made  by  such  weapons. 

8.     ' : :  IDENTIFICATION  OP  BUGGY  BY  ITS  "  RATTLE."  Where, 

in  a  case  of  homicide,  theidenti6cation  of  a  certain  buggy  as  being 
that  of  the  deceased  was  material,  held  that  the  testimony  of  a 
wagon-maker,  to  the  effect  that  he  knew  defendant's  buggy,  and 
that  he  knew  the  one  in  question  to  be  his  by  the  peculiar  rattle 
of  its  wheels,  was  competent. 

9.     :  EXPERT  TESTIMONY  :  WHAT  IS  NOT,    In  a  case  of  homicide, 

the  defendant,  after  stating  hypothetical ly  the  character  of  the 
wounds,  asked  a  witness,  who  was  a  physician,  how  the  wounds 
were  probably  produced.  Held  that  the  question  was  properly 
excluded,  because  it  called  for  an  opinion  on  matters  not  pecu- 
liarly within  the  knowledge  of  the  medical  profession. 
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10.  :  EVIDENCE  TO  suppoiiT  VERDICT  OP  GUILTY.    The  deceased 

was  last  seen  alive  riding  in  a  buggy.  He  was  found  dead  under 
such  circumstances  as  to  suggest  that  he  came  to  his  death  through 
an  accident  .connected  with  the  management  of  the  horse  and 
buggy  ;  and  this  was  the  theory  of  defendant.  But  the  theory  of 
the  state  was  that  defendant  killed  him,  and  then  disposed  the  sur- 
roundings in  such  a  way  as  to  indicate  death  by  accident.  The 
jury  found  defendant  guilty ;  and,  as  there  was  no  such  lack  of  evi- 
dence to  support  the  verdict  as  to  lead  to  the  conclusion  that  it  was- 
the  result  of  passion  and  prejudice,  held  that  it  could  not  be 
reversed  on  appeal. 

11.  Instructions  :  rbpetition  not  reqihred.  It  is  not  error  to* 
refuse  an  instruction  asked  when  the  substance  of  it  is  embodied 
in  those  given. 

Appeal  from  Marshall  District  Court. — Hon.  D.  D. 

Miracle,  Judge. 

Piled,  March  10, 1888. 

Defendant  was  convicted  for  the  murder  of  Enoch 
Johnson  and  sentenced  to  imprisonment  for  life  in  the 
penitentiary.     He  now  appeals  to  this  court.  ^ 

Brown  &  Carney  and  C  C,  Cole^  for  appellant. 

A.  J.  BaJceVy  Attorney  General,  for  the  State. 

Beck,  J. — I.  The  numerous  objections  to  the  rul- 
ings of  the  district  court  will  be  considered  in  the  order 
of  their  discussion  by  counsel.  While,  perhaps,  this 
order  is  not  wholly  in  accord  with  the  manner  of  presen- 
tation of  the  case  which  meets  our  preference,  yet,  as  it 
is  followed  by  counsel  on  both  sides,  it  is  more  conven- 
ient to  pursue  it  in  ouj*  discussion  of  the  case. 

II.        During    the  term   at  which    defendant  was 
tried,  amotion  for  a  continuance,  on  the  ground  of  the  * 
,  ^  illness  of  two  of  his  counsel  was  overruled. 

1 .  CRrWTNAL  in,  t  •  j.i 

practice:  con-  The  casc  had  been  pending  for  more  than 

tinnanoe :  -•       i    i  •  -• 

defLnd^nrs     eighteen  months,  and  had  been  continued 
counsel:  dis-   two  or  three  times  ;  once  at  least,  with  the 

oretlon.  ' 

consent  of  the  state.  The  venue  of  tlie  case 
had  also  been  changed.  Prior  to  the  motion,  and  at 
the  same  term,  tlie  time  for  the  commencement  of  the 
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trial  was  extended  for  neariy  a  month  on  the  ground  of 
the  illness  of  defendant' s  counsel.  More  than  two  weeks 
before  the  time  thus  fixed  for  the  trial,  the  attorney 
for  the  state,  having  information  that  an  application  for 
a  continuance  would  be  made,  notified  defendant  in 
writing  that  the  commencement  of  the  trial  at  the  time 
fixed  would  be  insisted  upon.  The  application  for  the 
continuance  was  made  at  least  ten  days  before  the  day 
set  for  the  trial.  It  is  shown  that,  at  the  time  the 
motion  was  made,  defendant  had  other  counsel 
in  attendance  upon  the  court.  The  counsel  who  were 
sick  were  not  present.  The  sickness  of  defendant's 
counsel  ^>er  se  was  not  sufficient  ground  for  the  contin- 
uance, if,  in  the  exercise  of  reasonable  diligence,  he 
could  have  been  ready  for  trial.  The  district  court  was 
more  familiar  than  we  can  be  with  all  the  facts  and  cir- 
cumstances of  the  case  tending  to  show  the  prio^r  dili- 
gence of  the  defendant,  his  ability  to  prepare  for  trial 
after  he  was  advised  of  the  illness  of  his  counsel,  and 
whether  his  cause  could  be  so  presented  by  the  counsel 
attending  the  court,  and  others  whom  he  might  employ, 
that  he  would  obtain  justice.  In  the  exercise  of  sound 
discretion,  based  upon  all  facts  within  the  knowledge 
of  the  judge,  the  court  was  required  to  rule  on  the  appli- 
cation. There  is  nothing  in  the  record  before  us  author- 
izing the  conclusion  that  this  discretion  was  abused. 
Indeed,  the  trial  vindicated  the  conclusion,  which  must 
have  been  reached  by  the  court  below,  that  defendant 
would  suffer  no  prejudice  by  denying  his  application  for 
the  continuance ;  for  it  was  conducted  with  great  ability, 
and  it  is  quite  apparent  that  there  could  have  been  no 
failure  of  justice  for  want,  on  the  part  of  counsel  trying 
the  case,  of  ability,  zeal  and  thorough  familiarity  with 
the  facts  of  the  case  and  the  law  applicable  thereto. 
We  conclude  that  no  error  or  prejudice  is  shown  which 
resulted  from  the  overruling  of  the  motion  for  the  con- 
tinuance. See,  as  an  analogous  case  supporting  our  con- 
elusion,  State  V.  Stegner,  72  Iowa,  1 3. 

III.     The  attorney  for  the  state  filed  an  affidavit 
showing  the  facts  of  the  service  of  the  notice  that  he 
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would  urge  the  trial  at  the  day  fixed  for  it ; 

'  ooanter-afii-    that  Other  couHsel  than  those  who  were  ill 

were  in  the  case*,  and  probably  some  other 
matters.  Defendant's  counsel  now  insist  that  it  was 
error  to  permit  this  affidavit  to  be  filed.  They  claim 
that  no  affidavits  can  be  submitted  in  resistance  to  an 
application  for  a  continuance,  and  that  this  court  has  so 
held.  But  the  decisions  are  to  the  effect  that  the  state- 
mejit  of  facts  which  are  expected  to  be  prroved  by  an 
absent  witness  cannot  be  contradicted  by  counter- 
affidavits.  State  V.  Ddkin,  52  Iowa,  395  ;  State  v.  Scoity 
44  Iowa,  93.  The  obvious  reason  for  the  rule  is  based 
upon  the  provision  of  the  statute  to  the  effect  that  the 
state  may  avoid  the  continuance  by  admitting  that  the 
absent  witness  would  testify  as  claimed  in  the  affidavit 
for  the  continuance.  At  the  trial  the  state  may  traverse 
the  facts  stated,  and  introduce  evidence  contradictory 
thereto,  and  if  the  state  were  authorized,  upon  the  con- 
sideration of  the  motion,  to  contradict  the  statement  of 
facts,  it  would,  in  effect,  be  the  trial  of  an  issue  of  fact 
to  the  court  upon  which,  if  fairly  tried,  the  defendant 
should  be  permitted  to  introduce  evidence,  in  support 
of  his  affidavit,  which  would  involve  delay  and  great 
inconvenience  and  unnecessa,ry  labor.  But  as  to  facts 
showing  diligence  and  the  like,  the  case  is  wholly  dif- 
ferent, and  the  same  reasons  do  not  apply  thereto.  This 
court  has  held  that  counter-affidavits,  denying  the 
existence  of  popular  excitement  shown  as  a  cause  for  a 
continuance,  may  be  received  and  considered.  State  v. 
WellSy  61  Iowa,  629.  It  thus  appears  that  allegations 
of  facts  in  an  affidavit  for  a  continuance^  other  than 
those  to  which  it  is  claimed  an  absent  witness  will  tes- 
tify, may  be  contradicted  by  counter-affidavits. 

IV.     After  the  jury  were  impaneled,  the  defendant 
asked  that  they  be  placed  in  the  care  of  the  officers, 

8. .  keeping  ^^^  *^^^  *^^y  should  not  be  permitted  to 

iuJi4^tfon^of '  separate.     The  ground  of  this  request  was 

court.  ti^at,    at    a    prior  trial  of  one  indicted  for 

the  same  homicide,  a  daily  newspaper,  published  in  the 

city  where  the  court  was  held,  had  commented  on  the 
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evidence  in  a  manner  prejudicial  to  defendant,  and  a 
repetition  thereof  was  feared.  The  request  was  refused. 
This  court  has  held,  under  the  statute  now  in  force 
applicable  to  the  question  ( Code,  sec.  4434 ),  that  the 
court,  in  the  exercise  of  its  discretion,  may,  in  a  case  of 
the  character  of  the  one  before  ns,  permit  the  jury  to 
separate  under  proper  direction  and  admonition.  State 
V.  Felter^  25  Iowa,  67.  The  record  fails  to  show  abuse 
of  discretion  by  the  district  court,  or  prejudice  resulting 
to  defendant  from  the  refusal  to  grant  his  request. 
The  conrt  carefully,  at  proper  times,  admonished  the 
jury  not  to  read  the  newspaper  accounts  and  discussion 
of  the  trial,  and  to  observe  other  directions  intended  to 
guard  them  from  influences  which  might  have  the  effect 
to  bias  their  minds.  It  is  not  shown  that  the  jury  dis- 
regarded these  admonitions,  or  that  any  prejudice  did 
result,  or  could  have  resulted,  to  defendant,  from  the 
action  of  the  court  in  denying  defendant's  request. 

V.     The  state  was  permitted  to  examine  a  witness 
whose  name  was  not  indorsed  npon  the  indictment,  as 

required  by  Code,  section  4293,  upon 
*  ^neas^not  showiug  a  uotice  to  defendant,  as  required 
dfctmeS*:  '  by  Codc,  scctiou  4421.  Counsel  for  def end- 
defendant:  ant  insist  that  the  requirements  of  this 
°  ^^^^'  section  were  not  observed,  for  these  reasons : 
( 1 )  The  notice  shows  that  the  witness  resided  in  Kansas 
City,  Kan.,  and  it  appeared  that  he  lived  in  Kansas  City, 
Mo.  (  2 )  The  notice  shows  that  the  state  expected  to 
prove  by  the  witness  that  the  sheriflE  had  sent  a  tele- 
graphic communication  to  defendant,  requesting  him  to 
come  to  the  sheriff,  and  that  the  defendant  asked  the  wit- 
ness his  opinion  as  to  what  he  supposed]the  sheriff  wanted. 
The  evidence  showed  that  the  deputy  sheriff  had  sent  a 
communication  by  telephone.  In  other  respects  the 
evidence  did  not  differ  from  the  statements  of  the 
notice.  It  is  insisted  that,  on  account  of  the  differences 
pointed  out,  the  evidence  was  erroneously  admitted. 
The  purpose  of  the  statute  is  to  secure  to  the  accused 
such  a  knowledge  of  the  evidence  which  will  be  given 
against  him  as  will  enable  him  to  make  preparation  to 
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contradict  or  explain  it,  if  either  may  be  done.  To 
this  end  the  accused  must  be  informed  with  suflScient 
certainty  as  to  the  witness  who  will  testify  against  him, 
and  the  substance  and  effect  of  his  evidence.  The 
name  of  the  witness  and  his  place  of  residence  should 
be  given.  But  an  omission  to  give  his  true  place  of  res- 
idence cannot  be  reversible  error,  unless  prejudicial. 
Under  Code,  section  4538,  ahd  frequent  decisions  of 
this  court,  errors  which  do  not  affect  the  substantial 
rights  of  defendant  are  not  grounds  for  reversing  the 
judgment.  It  is  not  made  to  appear  that  defendant  was 
in  any  way  misled  or  otherwise  prejudiced  by  the  error. 
So  it  is  not  shown  that  the  statement  in  the  notice,  dif- 
fering from  the  evidence  in  showing  that  the  deputy 
sheriff  had  sent  a  communication  by  telephone,  instead 
of  a  message  by  telegraph  sent  by  the  sheriff,  wrought 
to  defendant  prejudice  of  any  character  or  to  any 
extent.  If  the  state  were  required  to  produce  evidence 
conforming  in  every  important  particular  to  the  notice, 
the  statute  would  defeat  justice,  when  a  noncompliance 
in  unimportant  matters  would  not  prejudice  the  rights 
of  the  accused. 

VI.  The  person  for  whose  killing  defendant  was 
convicted  was  shown  to  have  been  riding  in  a  buggy,  in 
5.  hovictoe;  ^^^®  uight-time,  when  last  known  to  be 
competent,  lining.  Hc  was  found  dead,  his  body  being 
though  weak,  gomc  distance  away  from  the  buggy,  and 
showing  by  unmistakable  signs  that  death  had  resulted 
from  violence.  A  wheel  and  other  parts  of  the  buggy 
were  broken.  A  bottle  of  the  character  commonly  used 
to  hold  bitters  of  a  certain  kind  was  found  in  the 
buggy.  A  witness  was  permitted  to  testify  that  he  had 
sold  defendant,  the  evening  of  the  homicide,  the  same 
kind  of  a  bottle,  containing  bitters.  The  evidence  was 
objected  to  ;  and  it  is  now  insisted  that,  as  the  identity 
of  the  bottle  found  in  the  buggy  with  the  bottle  sold  to 
defendant  is  not  shown,  it  did  not  tend  to  show  that 
defendant  was  at  or  near  the  place  of  the  homicide. 
But  the  evidence  does  tend  to  identify  the  bottle  found 
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with  the  bottle  sold  defendant,  in  so  far  as  that  the  bot- 
tles were  alike,  and  contained  the  same  kind  of  bitters. 
The  evidence  may.  be  weak,  but  it  cannot  be  denied 
that,  unexplained,  it  does  tend,  in  some  degree,  ta 
show  defendant's  presence  at  the  place.  It  was  for  the 
jury  tp  determine  its  weight.  Of  its  competency  there 
can  be  no  doubt. 

VII.  The  defendant  was  surety  for  the  deceased 
upon  a  bail-bond,  requiring  him  to  answer  for  a  crime. 
g  . .      A  witness  was  permitted  to  testify  as  to  the 

motive.  reason  inducing  defendant  to  sign  the  bond  ; 

that  defendant  said  the  deceased  had  threatened  to 
make  an  exposure  of  the  criminal  acts  of  defendant ; 
that  defendant  had  agreed  to  furnish  deceased  with 
money  for  his  defense  against  the  criminal  charge  and 
failed  to  do  so ;  that  the  deceased  had  a  policy  of  insur- 
ance upon  his  life,  which  defendant  was  to  receive  in 
consideration  of  money  advanced  to  deceased,  and  to 
some  other  like  matters.  The  admission  of  the  evi- 
dence is  made  a  ground  of  objection.  It  was  rightly 
admitted.  It  served  to  show  the  relations  of  the  parties, 
and  to  some  extent  a  motive  for  the  crime. 

VIII.  The  same  witness  testified,  against  defend- 
ant's objection,  that  defendant  had  in  his  possession  a 

pair  of   "knuckles**  before  the  homicide. 

''  weapon  in      It  is  shown  that  injuries  and  wounds  upon 

poBscBsion.  the  head  of  deceased  could  have  been  made 
by  instruments  of  the  character  of  the  "knuckles." 
The  evidence,  though  of  little  weight,  certainly  tended 
to  connect  defendant  with  the  killing. 

IX.  A  witness  was  permitted  to  testify  that  on  the 
night  of  the  homicide  he  saw  a  buggy  and  team  drawn 
8 . .     through  a  street  in  the  town  where  he  lived. 

of*bu«5^by''  He  knew  the  defendant,  and  the  defendant '  s 
iu"ratae."  buggy,  and  identified  the  buggy  he  saw  as 
defendant's  from  the  peculiar  "rattle"  of  the  wheels. 
He  was  a  wagon-maker.  Counsel  think  the  evidence 
was  erroneously  admitted,  as  it  was  nothing  more  than 
the  expression  of  the  opinion  of  the  witness.  Undoubt- 
edly animals  and  things  may  be  identified,  by  those 
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familiar  with  them,  by  the  noises  they  make.  The  wit- 
ness states  that  he  identified  the  bnggy  by  its  *^  rattle." 
Observation  teaches  that  identification  in  this  manner 
may  often  be  safely  established.  The  business  of  the 
witness  would  tend  to  direct  his  attention  to  the  buggy, 
and  enable  him  to  recognize  the  peculiar  noise  made  by 
it.     Tile  evidence  Wiis  rightly  admitted. 

X.  The  counsel  for  defendant,  after  stating  hypo- 
thetically  the  condition  of  the  body  of  the  deceased,  the 

character  of  the  wounds,  and  other  matters, 

'  twtinfonyf     asked  a  witness,  who  was  a  physician,  how 

what  1.  not.     ^^^  ^^^^^g  ^p^^  defendant  were  probably 

made.  The  evidence  was  rightly  excluded.  It  sought 
for  an  expression  of  opinion  based  upon  matters  which 
were  to  be  weighed  and  considered  by  the  jury,  and 
determined  by  the  exercise  of  their  own  judgments,  and 
not  upon  the  opinion  of  another.  The  matters  upon 
which  the  question  was  based  were  not  peculiarly  within 
the  knowledge  of  the  witness  or  of  the  profession  to 
which  he  belonged. 

XI.  Many  other  objections  to  the  rulings  of  the 
district  court,  upon  the  admission  of  evidence,  are  raised 
by  counsel.  Some  of  them  are  almost  identical  with 
those  we  have  considered ;  all  are  of  the  same  character. 
Their  separate  discussion  is  not  demanded  by  their  char- 
acter, and  would  be  of  no  interest  to  the  parties  or  the 
profession.  VSTe  are,  therefore,  authorized  to  dispose  of 
them  together  by  the  single  remark  that  we  discover  no 
error  in  the  rulings  to  which  they  are  directed. 

XII.  It  is  urged  by  counsel  that  the  verdict  is 
against  the  evidence  in  that  there  is  no  proof  that  the 
jQ  .  g^.       deceased  came    to    his    death  by  violence 

suppSrt^er-  inflicted  by  defendant  or  any  other  person. 

diotof guilty.  r^YiB  evidence  is  voluminous,  covering  more 
than  twelve  hundred  pages,  and  was  given  by  more  than 
one  hundred  witnesses.  It  is  wholly  circumstantial. 
It  is  impossible  to  recite  it,  much  more  to  discuss  it, 
without  devoting  several  hundred  pages  to  the  work.  It 
cannot  be  expected  that  this  will  be  attempted.  A  care- 
fur  reading  of  the  voluminous  record  does  not  fail  to 
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impress  the  mind  that  the  evidence  discloses  a  motive 
possessed  by  defendant  for  the  crime.  The  deceased  was 
a  burden  upon  defendant,  who  was  under  obligation  to 
assist  him  in  making  his  defense  to  a  criminal  charge  to 
which  he  had  been  held  to  answer  upon  bail  entered  by 
defendant.  The  deceased  held  a  life  insurance  which 
defendant  regarded  as  pledged  to  reimburse  him  for  his 
advances  to  the  deceased,  whose  death  would  relieve 
defendant  of  the  burden,  and  enable  him  to  recover  the 
life  insurance,  which  he  actually  attempted.  The 
deceased,  on  the  day  preceding  the  night  of  his  death, 
started  to  go  to  a  neighboring  town.  Defendant  went 
to  another  town  on  business,  which  the  evidence  tends 
to  show,  was  a  pretense.  He  knew  of  the  route  the 
deceased  proposed  to  travel,  and  his  purpose  to  make 
the  journey.  Defendant  was  seen  the  night  of  the 
homicide  going  in  the  direction  of  the  place  where  the 
crime  was-  committed,  and  there  is  evidence  tending  to 
show  that  he  was  present  at  the  place.  Very  many  inci- 
dents and  circumstances  point  to  this  conclusion.  We 
think  that  no  reasonable  mind  could  doubt  that,  if  the 
death  was  caused  by  violence,  defendant  was  the  perpetra- 
tor, or  one  of  the  perpetrators.  But  it  is  insisted^that  the 
deceased  came  to  his  death  by  an  accident,  and  not 
through  criminal  violence.  The  indications  unmistak- 
ably show  that  his  body  was  drawn  upon  the  ground  for 
a  considerable  distance.  The  lines  were  found  fastened 
to  one  of  his  legs,  and  broken  from  the  harness.  A  wheel 
of  the  buggy  and  other  parts  were  broken.  Bldod  was 
found  upon  the  horse.  The  theory  of  defendant's  coun- 
sel as  to  the  cause  of  death  is  this :  The  buggy  was 
broken  while  the  deceased  was  driving.  By  the  acci- 
dent he  sustained  some  injury  causing  blood  to  flow. 
He  then  arranged  the  harness,  unbuckling  the  lines  from  ^ 
th^  bits,  looping  them  up,  and  mounted  the  horse.  This 
accounts  for  the  blood  found  upon  the  horse.  He  used 
the  lines  to  assist  in  the  support  of  his  feet  as  stirrups. 
The  horse  became  restive  and  threw  him,  and  his  leg 
became  entangled  and  fastened  in  the  lines,  and  by  them 
he  was  drawn  to  the  place  where  the  body  was  found. 
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The  injuries  to  his  head^  which  caused  his  death,  were 
inflicted  by  thfe  horse's  feet.  By  the  theory  of  the  state, 
many  of  the  circumstances  are  accounted  for  by  the  con- 
<3lu8ion  that  they  were  intended  to  induce  the  belief  that 
death  resulted  from  accident.  This  theory  explains  the 
broken  buggy,  the  dragging  of  deceased  by  the  leg,  etc. 
It  also  holds  that  the  killing  was  not  in  the  road  where 
the  buggy  was  found,  and  that  the  deceased  had  been 
carried  on  the  horse  to  that  place,  after  violence  had 
been  inflicted  on  him.  It  is  impossible  to  recite  all  of 
the  numerous  facts  relied  upon  to  support  each  of  these 
theories.  There  are  difficulties  in  the  way  of  assenting  to 
either.  The  theory  of  the  defendants,  to  our  minds, 
seems  impossible  in  all  of  its  details  ;  that  of  the  state, 
in  some,  hardly  probable.  But  we  cannot  say  that  the 
jury,  in  the  exercise  of  intelligent,  honest  and  unbiased 
discretion,  could  not  have  found  the  state's  theory  to  be 
the  true  one.  Applying  the  familiar  rules  requiring  us 
to  sustain  a  judgment  unless  there  be  such  lack  of  evi- 
dence to  support  the  verdict  as  will  lead  to  the  conclu- 
sion that  it  was  the  result  of  passion  and  prejudice,  we 
are  led  to  the  conclusion  that  we  must  permit  the  verdict 
to  stand. 

XIII.    The  defendant  complains  of  the  refusal  by 
the  court  to  instruct  the  jury,  as  asked  by  him,  upon 

11  iKSTRuo-  *^^  ^^^®  ^^  reasonable  doubt  as  applicable 
[gjjii:  repe-  to  the  question  whether  the  death  resulted 
required.  from  accident,  or  violence  feloniously 
inflicted.  We  think  an  instruction  given  fully  covered 
this  point.  It  was  needless  to  repeat  it.  The  refusal  to 
give  other  instructions  asked  for  defendant  are  also 
complained  of  by  counsel.  They  are  based  upon  the 
thought  that  the  evidence  is  not  sufficient  to  support 
<;ertain  facts,  which,  it  is  claimed,  are  essential  to 
uphold  the  verdict.  The  instructions  are,  in  effect,  com- 
ments upon  the  evidence  which  would  lead  the  mind  to 
<5onclusions  favorable  to  defendant.  In  this  view  they, 
or  some  of  them,  are  objectionable  in  form;  but  we 
think  that,  so  far  as  they  are  based  upon  the  thought 
that  the  evidence  is  insufficient  upon  any  point  of  the 
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case  to  authorize  a  verdict  of  couviction,  they  are  erron- 
eous, and  were  rightly  refused. 

XIV.  Counsel  think  that  the  instructions  fail  to 
present  rules  to  guide  the  jury  in  considering  and 
weighing  the  circumstantial  evidence,  and  that  the  fail- 
ure to  give  proper  instructions  of  that  character  is  an 
error,  demanding  the  reversal  of  the  case.  We  do  not 
concur  in  this  view.  In  our  opinion  the  jury  were  fully, 
carefully  and  correctly  instructed. 

We  have  given  the  case  careful  consideration.  The 
character  of  the  objections  in  no  instance  demands  pro- 
longed discussion.  Many  of  them  are  so  nearly  like 
others  disposed  of,  or  are  so  obviously  without  merit, ' 
that  they  are  not  separately  considered.  It  is  our  con- 
clusion that  the  judgment  of  the  district  court  must  be 

*  Affirmed. 


Wait  v.  The  BcrRLTlsrGTON',  Cedar  Rapids  &  North-      ^^  ^, 

ERN  Railway  Company.  ^^^-  ^'® 

1.  Bailroads :  stock  killed  on  track  :  nbguobnce  as  to  closi^o 
GATE :  QUESTIONS  FOR  JURY.  In  an  action  ae^ainst  defendant  for 
the  value  of  colts  which  went  upon  its  track  through  an  open  gate 
in  its  fence,  and  were  kiUed,  held  that  the  questions — what  con- 
stituted the  proper  exercise  of  care  in  the  case,  and  whether  a 
faUure  to  inspect  the  gate  for  three  or  four  days,  or  for  a  longer  or 
shorter  time,  was  negligence,  or  whether  the  gate's  being  open  for 
thirtj-six  hours  would  raise  a  presumption  of  negligence  against 
the  defendant,  and  charge  it  with  knowledge  that  the  gate  was 
open,  were  properly  submitted  to  the  jury.  (Compare  Perry  v. 
Dubuque  8.  W.  Ry.  Co.,  36  Iowa,  102;  BeU  v.  Chicago,  B,  <&  Q, 
By,  Co.,  64  Iowa,  821.) 

•2.     :  :  DUTY  TO  CLOSE  GATE.    In  such  case,  held  that  it 

was  defendant's  duty  to  close  the  gate  after  obtaining  knowledge 
that  it  was  open,  whether  it  was  left  open  by  its  employes  or 
others.    (See  cases  cited). 

Appeal  from  Keokuk  District  Court. — Hon.  D.  Ryan, 

Judge. 

Filed,  March  12,  1888. 
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Action  to  recover  under  the  statute  double  the 
value  of  two  colts  killed  by  a  train  operated  upon 
defendant's  railroad,  at  a  place  where  it  had  a  right  to 
fence  its  track.  There  was  a  judgment  on  a  verdict  for 
plaintiff.    Defendant  appeals. 

S.  K,  Tracy  and  Boat  &  Jackson,  for  appellant. 

MacJcey  &  Fonda  and  G,  D,  Woodin,  for  appellee. 

Beck,  J. — I.  The  evidence  presented  in  the  abstract 
shows  that  the  plaintiff 's  colts,  killed  by  defendant's 
1.  Railroads:     train,  oscaped  aud  weut  upon  defendant's 

stock  killed 

on  track:  neg-  railroad  track.  There  is  evidence  tending  to 
oiosinfir  gate:  show  that  they  passed  through  a  gate  in  the 
fury.  railroad  fence,  which  appears  to  have  been 

open  at  the  time,  and  that  it  had  been  open  for  about 
thirty-six  hours  before  the  accident,  which  occurred 
early  in  the  morning,  or  latter  part  of  the  night.  The 
testimony  also  tends  to  show  that  the  gate  was  not 
known  to  be  closed  for  several  days  prior  to  the  acci- 
dent, and  that  the  section-hands  in  charge  of  the  road 
at  that  place  were  not  required  to  pass  over  it  more  fre- 
quently than  once  a  week,  and  their  custom  was  to 
pass  over  it  no  oftener. 

II.  It  is  insisted  by  defendant's  counsel  that,  as 
there  was  no  proof  tending  to  show  actual  knowledge 
on  the  part  of  defendant  that  the  gate  was  open,  the 
evidence  fails  to  support  the  verdict.  It  is  also  insisted 
by  counsel  that  the  gate  was  not  shown  by  the  evidence 
to  have  been  open  for  a  length  of  time  which  would 
raise  a  presumption  that  it  was  known  to  the  defendant. 
The  defendant  was  required  to  exercise  due  care  to 
keep  its  gate  closed,  and  to  obtain  knowledge  of  its 
condition — that  is,  whether  it  was  closed  or  open.  If  it 
failed  to  exercise  such  care,  and  through  its  negligence 
remained  ignorant  of  the  fact  that  the  gate  was  open,  it 
will  be  chargeable  as  having  knowledge  of  that  fact, 
which  due  care  would  have  given  it.  Now,  what  consti- 
tutes the  proper  exercise  of  care,  and  whether  a  failure 
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to  inspect  the  gate  for  three  or  four  days,  or  f6r  a  longer 
or  shorter  time,  is  negligence,  or  whether  the  gate's 
being  open  for  thirty-six  hours  will  raise  a  presumption 
of  negligence  against  defendant,  and  charge  it  with  the 
knowledge  that  the  gate  was  open,  are  matters  for  the 
determination  of  the  jury.  Perry  v.  Dubuque  S.  W. 
Up,  Co.,  36  Iowa,  102;  Bell  v.  Chicago,'  B.  &  Q.  Ry. 
Co,,  64  Iowa,   321.    It  was  the  duty  of   defendant  to 

close  the  gate  after  gaining  knowledge  that 
^  dluy  tooiose    it  was  opeu,  whether  it  was  left  open  by 
'*'®*  defendant's  employes  or  by  others.     Ayles- 

worth  V.  Chicago,  B.  L  &  P.  Ry.  Co.,  30  Iowa,  469 ; 
Perry  v.  Ry.  Co.,.  supra;  Davis  v.  CJiicago,  R.  I.  &  P. 
Ry.  Co.,  40  Iowa,  292.  The  district  court  rightly  sub- 
mitted the  questions  in  the  case  involving  defendant's 
liability  upon  all  the  facts  disclosed  by  the  evidence  to 
the  determination  of  the  jury. 

III.  The  jury  were  instructed  in  harmony  with  the 
doctrines  we  have  stated,  and  instructions  refused  were 
in  conflict  therewith.  There  was  no  error  in  giving  and 
refusing  the  instructions. 

These  views  dispose  of  all  questions  in  the  case. 
The  judgment  of  the  district  court  is 

Affirmed. 


Pakkeb  &  Childs  v.  -Michaels. 

Appeal :  less  than  onb  hundred  dollabs  :  questions  not  arisinq 
BELOW :  presumption.  In  appeals  involving  less  than  one  hun- 
dred dollars,  the  questions  certified  to  this  court  will  ordinarily  be 
presumed  to  have  been  involved  in  the  case;  but  where  it  is 
claimed  by  the  appellee,  in  his  abstract,  that  such  questions  did 
not  arise  in  the  court  below,  then  the  record  will  be  examined,  and 
unless  it  appears  therefrom  that  such  questions  did  in  fact  arise, 
they  will  not  be  considered  in  this  court. 

Appeal  from  Marshall  District  Court. — Hon.  D.  D. 

Miracle,  Judge. 

Filed,  March  12,  188a 
Vol.  74—14 
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The  plaintiflfs  are  attorneys  at  law,  and  this  is  an 
action  upon  an  account  for  legal  services.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  plaintilBfs. 
Defendant  appeals. 

Brown  &  Carney  and  W.  H.  Hammond^  for 
appellant. 

J,  M,  ParJcer^  for  appellees. 

RoTHROCK,  J. — The  cause  involves  less  than  one 
hundred  dollars,  and  the  appeal  comes  to  us  upon  a  cer- 
tificate of  the  trial  judge,  which  is  as  follows  :  *'  Whei'e 
one  of  the  plaintififs,  who  are  partners  in  the  practice  of 
law,  agreed,  orally,  with  the  defendant,  that  the  plaintiflfs 
would  render  legal  services  for  the  defendant  in  his  per- 
sonal litigation,  in  consideration  that  the  defendant 
would  use  his  influence  in  soliciting  business  from 
others  for  the  plaintiflfs,  and  that  no  charge  should  be 
made  for  such  services,  and  the  defendant  complied 
with  thQ  agreement,  and  performed  it  on  his  part : — 
Question.  ( 1 )  Can  the  plaintiflfs  recover  the  value  of 
the  services  rendered  by  them  under  such  contract  ?  ( 2 )  Is 
the  agreement  supported  by  a  suflBcient  consideration  to 
sustain  a  defense  to  the  action  for  the  services  so  ren- 
dered? (3)  Is  the  agreement  void  as  against  public 
policy?" 

It  18  contended  in  behalf  of  the  appellees'that  the 
questions  certified  do  not  properly  arise  upon  the  record 
in  the  court  below.  It  appears  from  the  abstract  of 
appellant  that  the  defendant  admitted  the  claim  made 
by  the  plaintiff,  but  set  up  a  counter-claim,  by  which  he 
alleged  that  plaintiflfs  and  defendant  entered  into  a  con- 
tract by  which  the  plaintiflfs  agreed  to  perform  such 
legal  services  as  the  defendant  migl^t  personally 
require,  in  consideration  that  defendant  would  aid  and 
assist  plaintiflfs  in  securing  business,  and  assist  them  in 
the  management  and  conduct  of  cases  brought  or 
defended  by  said  firm.  And  he  averred  that  he  had 
fully  performed  his  contract.     It  will  be  seen  that,  in 
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the  absence  of  any  evidence,  the  plaintiffs  were  entitled 
to  recover.  Appellees  filed  an  additional  abstract,  and 
set  out  the  evidence  of  the  defendant,  which  shows 
without  question  that  the  averments  of  his  answer  were 
untrue,  and  demanded  that  appellant  should  file  a  tran- 
script. Appellant  in  turn  denied  the  correctness  of 
appellees'  abstract,  and  filed  a  transcript.  Upon  exam- 
ining this  transcript,  we  find  that  the  cause  came  into 
the  district  court  upon  an  appeal  from  a  justice  of  the 
peace.  The  transcript  of  the  record  entry  shows  that 
the  cause  was  tried  to  a  jury,  and  evidence  was  intro- 
duced, and  the  court  instructed  the  jury  to  find  for  the 
plaintiffs.  The  record  does  not  show  what  evidence  was 
introduced,  nor  upon  what  ground  or  for  what  reason 
the  court  directed  the  jury  to  find  for  the  plaintiffs. 
We  have  frequently  held  that  the  questions  certified  will 
be  presumed  to  have  been  involved  in  the  case ;  but  we 
have  also  held  that,  where  it  is  claimed  by  the  appellee 
that  such  questions  did  not  arise  in  the  case  in  the 
court  below,  we  will  look  into  the  record  to  determine 
that  fact.  Upon  examining  the  transcript  in  this  case, 
we  do  not  find  that  the  defendant  introduced  any  evi- 
dence. If  he  did  not,  the  court  properly  directed  the 
jury  to  find  for  the  plaintiflP,  without  regard  to  the 
validity  of  the  defense  pleaded,  and  the  questions  certi- 
fied are  mere  abstract  propositions  not  necessary  to  a 
determination  of  the  case. 
The  appeal  will  be 

Dismissed. 
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were  made  a  part  of  the  record.  Appellee  filed  an  addi- 
tional abstract,  in  which  he  denies  that  a  bill  of  excep- 
tions was  ever  settled,  signed  or  filed  in  this  case; 
denies  that  the  abstract  of  appellant  is  a  full  and  correct 
abstract  of  the  record,  and  denies  that  the  abstract  of 
appellant,  and  the  additional  abstract  of  appellee, 
together,  present  a  full  and  correct  abstract  of  the 
record.  Appellant  filed  an  amendment  to  his  abstract, 
but  does  not  in  any  manner  controvert  the  statements 
of  the  additional  abstract.  They  must,  therefore,  be 
taken  as  true.  Kearney  v.  Ferguson^  60  Iowa,  72; 
Burkhart  v.  Ball,  69  Iowa,  630 ;  Richardson  v.  Bbyf, 
60  Iowa,  70  ;  State  v.  Tucker^  68  Iowa,  61 ;  Maxwell  ?). 
La  Brune^  68  Iowa,  690.  This  action  is  triable  in  this 
court  de  novo.  A  formal  bill  of  exceptions  is  not 
required,  but  it  should  appear  that  the  evidence  oflfered 
in  the  district  court  was  duly  made  a  part  of  the  record, 
and  that  the  abstract  submitted  to  us  is  full  and  correct, 
not  only  as  to  the  evidence,  but  as  to  the  entire  record. 
Daniels  v.  Langdon^  62  Iowa,  741 ;  Qreei^  v.  Dickey^ 
63  Iowa,  755  ;  Oaylord  v.  Taft^  53  Iowa,  767  ;  Hart  v. 
Jackson^  67  Iowa,  76 ;  Boyle  v.  Mallett^  67  Iowa,  516. 
Since  it  is  not  shown  that  we  have  a  full  and  correct 

*  • 

abstract  of  what  should  be  of  record,  the  case  cannot 
be  tried  in  this  court.     It  is,  therefore, 

Affirmed. 


Dickens  v.  The  City  of  Des  Moines. 

1.  Appeal :  EVIDENCE  TO  8UPPOET  VERDICT.  The  evidence  being 
conEicting,  the  verdict  based  thereon  cannot  be  set  aside  on 
appeal. 

2.  Personal  Injury :  married  woman  :  loss  of  service  :  pleading 
AND  evidence.  In  an  action  by  a  married  woman  for  a  personal 
injury,  she  averred  that  since  the  injury  she  had  been,  and  always 
woiild  be,  unable  to  perform  any  kind  of  work  or  service  ;  but  she 
did  not  aver  that  she  had  a  separate  business,  independent  of  her 
duties  as  a  housewife,  which  alone  would  entitle  her  to  damages 
for  loss  of  ability  to  work.  Held  that,  in  the  absence  of  a  motion 
to  make  the  petition  more  specific,  she  was  properly  allowed  to 
prove  that  she  had  such  separate  business. 


«    '  > 
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8.  Bvidenoe  :  harmless  error.  Error  in  admitting  evidence  is  no 
ground  for  reversal  where  it  appears  that  it  wrought  no  prejudice 
to  appellant. 

Appeal  from  Polk   District    Court — Hon.   M. 

Kavanagh,  Jb.,  Judge. 

Filed,  Mabch  12,  1888. 

This  is  an  action  to  recover  damages  for  a  personal 
injury  which  the  plaintiff  avers  she  received  by  a  fall 
upon  a  sidewalk  in  the  defendant  city.  There  was  a 
trial  by  jury,  which  resulted,  in  a  verdict  and  judgment 
for  plaintiff  for  one  thousand  dollars.  Defendant 
appeals. 

Detrick  &  McMartin^  for  appellant. 

D.  O.  Finch  and  2).  Donovan^  for  appellee. 

RoTiTROOK,  J. — I.  The  plaintiff  claims  that  she 
was  injured  by  reason  of  a  board  having  been  removed 

from  a  sidewalk,  leaving  an  opening  therein, 
dencetoTOp-  mto  which  she  stepped  while  passing  along 
^  ^  ^'*  the  walk  in  the  night,  and  without  any  negli- 
gence on  her  part.  It  is  conceded  that  there  was  an  open- 
ing, or  hole,  in  the  sidewalk,  caused  by  the  removal  of  a 
board,  and  the  evidence  as  to  whether  plaintiff  fell  at  that 
point  is  very  conflicting.  It  is  also  conceded  that  the 
plaintiff's  right  leg  is  completely  paralyzed,  and  the 
evidence  is  in  great  conflict  whether  it  was  caused  by  a 
fall,  or  whether  it  was  attributable  to  other  causes.  We 
are  asked  to  reverse  the  case  npon  the  merits,  because 
the  evidence  does  not  sustain  the  verdict.  The  evidence 
has  been  fully  presented  to  ns  in  two  abstracts — one 
prepared  by  appellant  and  the  other  by  the  appellee  ; 
and  counsel  have  fully  argued  the  facts  of  the  case. 
After  giving  the  abstracts  and  arguments  full  considera- 
tion, our  conclusion  is  that  we  cannot  disturb  the  ver- 
dict as  being  contrary  to  the  evidence. 
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II.  The  plaintiff  is  a  married  woman,  and  she 
was  permitted  to  show  that  she  had  a  separate  business, 
s  pehiiokai,       which  she  conducted  on  her  own  account, 

ri(id  woma^i  ^^^  independent  of  her  duties  as  a  house- 
viclfpi^adiiig  wife.  The  defendant  objected  to  this  evi- 
and  evidence,  flence,  ou  the  grouud  that  there  was  no 
claim  made  in  the  petition  for  damages  for  loss  of  time, 
or  damage  to  her  business.  It  is  claimed  that  the  over- 
ruling of  defendant's  objection  to  this  evidence  was 
erroneous.  It  is  averred  in  the  petition  that  ever  since 
said  injury  plaintiff  has  "been  unable  to  do  or  perform 
any  kind  of  work,  labor  or  service,"  and  ''that,  by  rea- 
son of  said  injuries,  the  said  plaintiff  will,  for  and  dur- 
ing the  remainder  of  her  natural  life,  be  unable  to  do  or 
perform  any  kind  of  work,  labor  or  service."  The 
plaintiff,  being  a  married  woman,  could  not  recover  for 
inability  to  perform  work  and  labor,  unless  she  had  a 
separate  business,  independent  of  I^er  husband.  It  is 
very  plain  that  unless  she  had  such  separate  business 
'the  averments  of  her  inability  to  work  and  labor  would 
have  rendered  her  petition  liable  to  be  assailed  by  the 
defendant,  as  claiming  elements  of  damage  for  which 
her  husband  was  alone  entitled  to  recover.  It  may  be 
that  she  could  have  been  required,  by  motion,  to  make 
her  petition  more  specific  in  this  respect ;  but  we  think, 
in  the  absence  of  such  motion,  the  evidence  was  cor- 
rectly admitted. 

III.  Counsel  for  appellant  claim  that  the  court 
erred  in  permitting  a  witness  to  state  that  the  walk  was 

out  of  repair,  without  giving  the  time  when 
hlrSuew  *       and   place  where  the  defect  existed.     The 

error 

evidence  complained  of  was  without  preju- 
dice, when  considered  in  connection  with  all  of  the  testi- 
mony given  by  the  witness. 

We  discover  no  error  in  the  record,  and  are  united 
in  the  conclusion  that  the  judgment  should  be 

Affikmed. 


DECEMBER  TERM,  1837. 


219 


Griffin  v.  Tuttle. 


Griffin  v.  Tuttle  et  al. 


174 
1  96 


74    919| 
7171 


1. 


2. 


8. 


4. 


Taxation:  assessment  to  unknown  owner:  what  sufficient* 
{Burdick  v.  ConneU,  69  Iowa,  458,  followed). 

Tax  Sale  and  Deed:  when  notice  to  redeem  not  necessary. 
"When  land  has  been  sold  for  taxes,  and  at  the  time  of  giving 
notice  to  redeem,  it  is  taxed  to  an  unknown  owner,  and  no  one  is 
in  possession,  the  purchaser  is  entitled  to  a  deed  without  notice. 
{Meredith  v.  Phelps,  65  Iowa,  118,  followed), 

:  NOTICE  TO   REDEEM  :  TO  WHOM  LAND    TAXED.     When   the 


taxes  on  land  sold  for  taxes  have  not  yet  been  levied  for  the  year 
in  which  notice  to  redeem  is  given,  but  the  land  has  been  assessed 
to  the  unknown  owner,  and  the  assessor's  book  returned  to  the 
auditor,  the  land  is  then  taxed  to  the  unknown  owner,  in  contem- 
plation of  the  statute  requiring  notice  to  be  given  to  the  person  to 
whom  it  is  taxed.  (Compare  Heaton  v.  Knight,  63  Iowa,  686,  and 
65  Iowa,  484). 

' :  SALE  F0|t  LESS  THAN  TAXES  DUE.    A  tax  deed  is  not  void 


on  its  face  because  it  shows  that  the  land  was  sold  for  less  than 
the  whole  amount  of  the  taxes  due,  for  such  sale  is  not  unlawful 
(Laws  of  1876,  chap.  79),  and  the  deed  is  presumptive  evidence 
that  the  sale  was  j^wfuUy  made. 

Appeal  from  Clay  District  Court, — Hok.  Geo.  H. 

Carr,  Judge. 

Filed,  March  12,  1888. 


Action  to  set  aside  certain  tax  deeds,  and  deter- 
mine the  ownership  of  real  estate.  Judgment  for 
defendants,  and  plaintiff  appeals. 

Harrison  <fe  Jenswold  and  Powers  &  Lacy^  for 
appellant. 

Glass  &  Hughes^  for  appellees. 
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Seevers,  C.  J.— I.     It  is  conceded  that  G.  H.  Ran- 
dall owned  the  real  estate  in  controversy,  unless  the 

tax  deeds  nnder  which  the  defendants  claim 

'  asse.H8ment  to  are  Valid.     Randall  conveyed  the  premises 

owner:  what  to  PatteFson,   alid  he  to  the  plaintiflf,    m 

sufficient.  x-  7 

1885.  The  real  estate  was  sold  for  delinquent 
taxes  on  the  second  day  of  October,  1878,  and  the 
treasurer,  on  the  fifteenth  day  of  January,  1881,  exe- 
cuted a  conveyance  to  M.  Tuttle,  and  the  defendants 
are  his  heirs  and  legal  representatives.  In  1878  the  real 
estate  was  taxed  to  Gr.  H.  Randall.  In  1880  it  was 
taxed  to  the  unknown  owner,  and  the  tax-list  of  1874 
was  not  introduced  in  evidence.  A  new  assessment  of 
real  estate  must  be  presumed  to  have  been,  made  in 
1879,  because  there  is  a  statute  which  so  provides.  The 
defendants  claim  that  such  an  assessment  was  in  fact 
made,  and  the  books  of  the  assessor  were  introduced  in 
evidence  so  showing,  as  they  claim ;  but  the  plaintiff 
claims  'that  such  assessment  is  void.  An  expiration 
notice  was  published,  which  is  conceded  to  be  insuffi- 
cient, and  the  claim  of  the  defenda;nts  is  that  no  such 
notice  was  required,  because  the  land  was  taxed  to  an 
unknown  owner  at  the  time  the  plaintiff,  under  the- 
statute,  was  required  to  give  such  notice,  if  such  time 
was  two  years  and  nine  months  after  the  sale,  or  when 
the  tax  daed  was  obtained.  The  assessment  made  in 
1879  is  as  follows : 
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Assessoe's  Book, 

• 

Summit  Township,  1879. 

Owner**  name. 

Under  45 
years. 

Over  45 
years. 

©•a 

Part  of  section 
or  name  of  town. 

•So 
84 

1 

87 

.        1 

<   >* 
40  8.60 

Value  of 
land. 

.    Unkno\m. 

B.  W.  of  N.  W. 

140. 

8.  W.  of  8.  W. 

ti 

8.  B.   of       " 

»i 

• 

N.  E.     "       •• 

t« 

N.  W.   "        •• 

ti 

■ 

8.  W.    "  8.  W. 

85 

8,  E.    "      " 

k» 

1 

1 

N.  B.    "      " 

It 

' 

1 

N.  W.  "     " 

h 

1 

N.  B.   "  N.  B. 

35 

N.  E.    "  N.  W, 

tk 

N.  W.   "  N.  E.    • 

ti 

8.  W.  "       " 

ti- 

K 

S.  E.         8.  B. 

ki 

' 

N.  E.    "     " 

II 

■1 

N.  W.  "  8.  W. 

JW 

1 

N.  B.    ••       " 

1. 

• 

8.B.    *•       " 
S .  W.  "       •* 

8.  B    '*  8.  B. 

it 

8.  W*  ••     '* 

*t 

! 

N.  W.  ••     " 

li 

N.  E.  "     " 

ii 

N.  W.  "  8.  B. 

ii 

1 

Total  No.  of 

8.  W.  "     " 

4 

acies.                    1 

1000 

Total  value. 

I 

i 

1 

1 

3500 

The  land  in  controversy  is  the  east  half  of  the 
southeast  quarter  of  secticn  thirty-five,  in  township 
ninety-seven,  range  thirty-seven. 

II.  It  is  insisted  that  there  was  no  assessment,  because 
as  to  the  land  in  controversy  the  township  and  range, 
the  number  of  acres,  valuation,  and  name  of  the  owner, 
are  not  stated,  but  that  in  all  of  said  matters  the  assess- 
ment is  a  mere  blank.  The  assessment  is  substantially 
like,  if  it  is  not  identically  the  same  as,  the  assessment 
in  Bur  dick  v.  Connelly  69  Iowa,  458.  Following  that  case, 
the  assessment  in  question  must  be  held  to  be  sufficient. 

III.  There  was  no  person  in  possession  of  the  land, 
and,  if  it  was  taxed  to  an  unknown  person,  then  the 

tax  purchaser  was  entitled  to  a  deed  with- 

8.  Tax  sale  and  .      •    •  •      x-  x-  tu. 

deed:  when     out  giviug  any  expiratiou  notice.     It  was  so 

deem  not  neo-  held  iu  Meredith  V.  PJielps^  85  Iowa,  118, 

and  cases  cited ;  and  in  Heaton  v.  Knight^ 

63  Iowa,  686,  it  is  held  that  the  assessments  in  a  certain 
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class  of*  cases  must  be  regarded  as  a  taxation  of  the 
land.      The  only  essential  difference  between  the  case 

3 .  ^Q^,Q^    last  cited  and  this  is,  that  in  the  former  the 

whom^Md*^  assessment  was  to  a  known  owner,    and 
taxed.  ju   tjjQ     latter    to    an    unknown    person. 

Kotwithstanding  this  difference,  the  assessment  under 
the  cited  case  must  be  regarded  as  a  taxation  of  the  real 
estate.  The  tax  purchaser  was  bound  to  examine  this 
assessment  in  order  to  determine  whether  he  was 
required  to  give  an  expiration  notice,  and,  if  he  did  so, 
he  then  found  the  land  was  taxed  to  an  unknown 
owner,  and,  therefore,  he  was  not  required  to  give  such 
notice.  He  was  not  bound  to  look  back  of  the  assess- 
ment. The  tax-list  for  1879  was  not  then  made  out. 
If  it  be  conceded  that  he  was  bound  to  look  at  the 
tax-list  when  he  obtained  his  deed,  this,  in  no  respect, 
affected  his  duty,  for  the  reason  that  such  list  showed 
that  the  land  was  taxed  to  an  unknown  owner. 

IV.    The   tax    deeds    recite  that   the    purchaser 

offered  to  pay  a  named  sum  for  the  land,  being  less 

.    ,     than  the  whole  amount  of  taxes  due  thereon, 

4.  :  sale  for  ' 

^^  **»»»**»«"  and,  as  the  same  was  the  highest  amount 
bid,  the  land  was  struck  off  to  him.  It  is 
urged  that,  because  of  this  recital,  the  deed  is  void  on 
its  face,  for  the  reason  that  section  876,  and  other 
sections  of  the  Code,  contemplate  that  the  land  shall  be 
sold  for  the  whole  amount  of  the  taxes  due  on  each  separ- 
ate parcel  of  the  real  estate.  Chapter  seventy-nine,  Acts 
Sixteenth  General  Assembly  (Miller's  Code,  p.  215), 
provides  that  in  certain  cases  lands  may  be  sold  for  less 
than  the  amount  of  taxes  due  thereon.  The  deed  is 
presumptive  evidence  that  the  sale  was  lawfully  made, 
and,  therefore,  it  follows,  there  being  no  evidence  to 
the  contrary,  that  the  sale  was  made  in  conformity  to 
the  statute  last  referred  to. 

Affijbmed. 
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Petekson  V.  Little  et  aZ.  Jg  ^^ 

«  74    28S| 

98    M2| 

74    223' 

1.     Homestead :  kzemption  :  priob  judgment.    A  horoe^tead  is  not     130  368 
ezenipt  from  a  judgment  against  the  owner  rendered  before  the      130_36^! 


acquisition  of  the  homestead.  74    223 

^  .  134       68 

2.     Judgment :  oriqinal  notice  :  discbepanoy  in  name.    Where      74    223 

the  defendant  in  an  action  was  the  wife  of  G.  B.  L.,  and  she  was     j^ ^ 

described  in  the  original  notice  and  the  officer*8  return  of  service 
thereon  as  Mrs.  G.  B.  L.,  but  her  own  proper  name  was  Ora  M.  L., 
and  judgment  by  default  was  rendered  against  her  as  Ora  M.  L., 
hddi  in  the  absence  of  a  showing  that  she  was  not  equally  well 
known  by  both  names,  that  she  could  not  assail  the  judgment  in  a 
coUateral  proceeding  on  the  ground  that  the  notice  had  not  been 
served  upon  her. 

8.  Judicial  Sale :  inadequact  of  price  :  validity.  Gross  inade- 
quacy of  price  alone  is  not  sufficient  to  avoid  an  execution  sale. 
(  See  cases  cited  in  opinion. )  The  period  of  redemption  fixed  by 
statute  is  ample  protection  to  the  debtor  in  such  cases. 

Appeal   from   Polk    District    Court — Hon.    W.  •  F. 

CoNBAD,  Judge. 

Filed,  March  12,  1888. 

AoTiOK  in  equity  to  quiet  title  to  certain  real  estate. 
There  was  a  decree  for  the  defendants,  and  jjlaintiff 
appeals. 

0.  C.  Peter souy  for  appellant. 

Cole^  Mc  Vey  <6  ClarJc^  for  appellees. 
» 

RoTHBOOK,  J. — I.  The  real  estate  in  controversy 
consists  of  a  lot  in  the  city  of  Des  Moines,  upon  which 
there  is  a  dwelling-house  in  which  the  defendants,  who  are 
husband  and  wife,  reside.  The  defendant  Ora  M.  Little, 
the  wife  of  the  defendant  G.  B.  Little,  became  the  owner 
of  the  property  by  warranty  deed  from  one  Talbot  on 
the  second  day  of  April,  1885.     In  February,  1885,  A. 
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T.  McCargar  recovered  a  judgment  before  a  justice  of 
the  peace  against  both  the  defendants  for  $29.86,  and  on 
the  twenty-third  day  of  June,  1886,  a  transcript  of  said 
judgment  was  filed  in  the  olfice  of  the  district  court,  and 
on  the  same  day  an  execution  was  issued  on  the  judg- 
ment and  levied  on  the  property  in  controversy,  and  on 
Augusts,  1885,  the  property  was  sold  at  sheriflE '  s  sale 
to  said  McCargar  to  satisfy  said  execution,  the  amount 
of  the  bid  being  $64.25,  McCargar  assigned  the  sheriflf- 
sale  certificate  to  O,  C.  Peterson,  and  on  August  5,  1886, 
the  sheriff  executed  and  delivered  to  Peterson  a  deed 
for  the  preiAises.  In  a  few  days  thereafter  Peterson  made 
a  quit-claim  deed  of  the  property  to  the  plain tiflf.  The 
defendants  were  at  the  time  of  the  trial  in  the  court  below 
still  in  possession  of  the  property.  They  claim  that  the 
judgment  against  them  is  void,  and  demand  that  the 
sheriff 's  sale  and  deed  be  set  aside  upon  several  grounds, 
which  we  will  proceed  to  consider. 

( 1 )  They  assert  that  the  property  is  their  home- 
stead, and  not  liable  to  execution.  But  the  record  shows 
1.  houbitead:    ^^^^  *^®    judgment   was  rendered  against 

prtw^jud^    them  before  they    acquired  the  property, 
ment.  j^    jg^    therefore,    not    exempt    from    the 

payment  of  this  debt. 

( 2 )  It  is  further  claimed  that  there  was  no  original 
notice  served  upon  them  in  the  action  before  the  justice 

of  the  peace,  and  that  he  had,  therefore,  no 
jurisdiction  nor  authority  to  render  a  judg- 


8.  Junomirr: 
orifrioal 


crapaaoy  *£  meut.    The  facts  in  relation  to  this  claim  are 

"^*™®'  as  follows.    An  original  notice  was  issued  by 

the  justice  of  the  peace,  of   which  the  following  is  a 

copy: 

''A.  T.  McCargar,  Plaintiff,  v.  G.  B.  Little,  and  Mrs. 
G.  B.  Little,  his  wife.  Defendants. 

*' State  of  Iowa,  Polk  County, — ss.     In  Justice's  Court, 

Before  P.  R.  McCabe. 

^'To  said  Defendants:  You  are  hereby  notified 
that  A.  T.  McCargar,  the  plaintiff  above  named,  claims 
of    you  the  sum  of    twenty-nine  and  86-100  dollars, 
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($29.85)  justly  doe  from  you,  with  six  per  cent,  interest 
thereon  from  this  date,  on  account  for  board  and  lodg- 
ing furnished  you  and  your  family,  at  your  request,  and 
that  unless  you  appear  before  the  said  F.  R.  McCabe,  a 
justice  of  the  peace,  at  his  oflBice  in  Lee  township,  in 
said  county,  on  the  seventh  ^  day  of  Februaiy,  1885,  at 
nine  o^  clock  a.  m.  of  that  day,  and  make  defense  to  said 
claim,  judgment  will  be  rendered  against  you  for  that 
amount  and  costs. 

' '  Dated  at  Des  Moines,  Iowa,  the  second  day  of 
February,  1885. 

''F.  R.  McCabe,  Justice  of  the  Peace." 

Upon  this  notice  a  return  was  indorsed,  wjiich  is  as 
follows :  * 

''  The  within  notice  came  into  my  hands  on  the  sec- 
ond day  of  February,  1885,  and  I  duly  served  the  same 
on  the  second  day  of  February,  1886,  by  reading  the 
withia  notice  to  the  within-named  defendant  G.  B. 
Little,  and  Mrs,  G.  B.  Little,  his  wife,  a  member  of  the 
family  over  fourteen  years  old,  and  delivering  her  a  true 
copy  of  the  same.  Done  in  Lee  township,  Polk  county, 
Iowa,  this  second  day  of  February,  1885." 

It  is  urged  that  the  return  did  not  show  a  service  on 
either  of  the  parties.  The  plaintiff  appears  to  concede 
that  the  return  does  not  show  service  as  to  G.  B.  Little, 
but  claims  that  the  service  was  full  and  complete  as  to 
Mrs.  G.  B.  Little.  We  think  his  position  must  be  sus- 
tained. It  appears  from  the  return  that  the  notice  was 
read  to  her,  and  a  true  copy  delivered  tp  her,  and  the 
notice  apprised  her  that  a  judgment  wai^  demanded 
against  her.  It  is  true,  she  is  described  in  the  notice 
and  in  the  return  of  service  as  ''Mrs.  G.  B.''  Little» 
and  the  judgment  is  rendered  against  *'Ora  M."  Little^ 
but  there  is  no  showing  that  she  was  not  known  by  the 
one  name  as  well  as  by  the  other.  It  is  true,  the  judg- 
ment was  by  default ;  but  her  answer  is  in  the  nature  of 
a  cross-petition,  and  she  seeks  to  attack  the  judgment, 
not  in  a  direct,   but  in  a  collateral,   proceeding.      It 
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appears  to  us  that  the  judgment  is  valid  as  against  her, 
and,  the  title  to  the  property  being  held  by  her,  the 
judgment  became  a  valid  lien  thereon  when  the  transcript 
was  filed  in  the  office  of  the  district  court. 

{ 3 )  The  evidence  shows  that  the  property  is  of  the 
value  of  about  fifteen  hurfdred  dollars.  There  was  a 
8.  ju,>Tc,AL8aie:  mortgage  upou  the  premises,  which  was  a 
oTpr?ce1^^  lien  prior  to  the  judgment  in  question.  The 
validity.  mortgage  has  been  foreclosed,  and  the 
property  was  sold  at  a  foreclosure  sale  in  January, 
1887,  for  eight  hundred  and  twenty-four  dollars ;  that 
being  the  amount  of  the  mortgage,  interest  and  costs  of 
f oreclosufe.  The  period  of  redemption  expired  in  January 
of  the  present  year.  We  are  not  advised  as  to  whether 
redemption  has  been  made  by  either  of  the  parties  to 
this  suit,  and  that  is  not  a  material  question  in  this  case. 
The  defendants  claim  that  the  sheriflf's  sale  on  the 
McCargar  judgment  should  be  set  aside  because  the 
property  was  sold  at  a  grossly  inadequate  price.  The 
difference  between  the  amount  necessary  to  redeem  from, 
the  mortgage  sale  and  the  value  of  the  property  would 
be  about  seven  hundred  dollars.  The  bid  at  the 
sheriff's  sale  was  $55.25.  We  have  found  that  the 
judgment  was  a  lien  upon  the  lot.  It  was  the  right 
of  McCargar  to  collect  the  judgment  by  the 
levy  and  sale  of  any  proi)erty  of  the  defendants 
liable  to  execution.  There  is  no  showing  that  he  was 
guilty  of  oppression  in  refusing  to  levy  on  other  prop- 
erty. Indeed,  it  does  not  appear  that  defendants  owned 
any  other  property.  So  far  as  appears,  the  levy  and  sale 
were  in  all  respects  regular.  There  is  neither  averment 
nor  proof  that  the  sale  was  improperly  conducted,  or 
that  McCargar  did  anything  to  prevent  bidders  from 
attending  the  sale  and  purchasing  the  property.  It  was 
his  right  to  collect  the  judgment,  and  we  know  of  no 
rule  requiring  him  to  bid  more  than  his  judgment, 
interest  and  costs.  In  addition  to  this,  the  evidence 
shows  that  the  defendant  G.  B.  Little  knew  before  the 
sale  that  there  was  a  judgment,  and  that  the  i)roperty 
was  advertised  for  sale.    The  year  of  redemption  was 
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allowed  to  expire  without  any  effort  to  redeem.  Indeed, 
there  is  no  fact  in  the  case  from  which  it  can  be  inferred 
that  McCargar  acted  fraudulently  in  anything  he  did  in 
the  premises.  Gross  inadequacy  of  price  is  not  sufficient 
to  avoid  a  judicial  sale.  Cavetid.er  v.  Heirs  of  Smithy  1 
Iowa,  306  ;  Wallace  v.  Berger,  25  Iowa,  456 ;  Sigerson 
V.  Sigerson^  71  Iowa,  476.  If  we  should  hold  this  sale 
voidable  on  this  ground,  every  creditor  holding  a  small 
claim  against  the  owner  of  an  indivisible  tract  of  real 
estate  would  be  precluded  from  enforcing  collection  of 
his  claim  in  any  other  way  than  by  a  bid  so  large  that  it 
could  not  be  said  to  be  grossly  inadequate.  We  think 
it  is  his  right  in  good  faith  to  bid  and  buy  at  the  amount 
of  his  claim.  In  such  case  the  period  of  redemption 
fixed  by  statute  is  ample  protection  for  the  debtor. 

Revei:sed, 


First  National  Bank  of  Storm  Lake  v.  Harwick, 

Garnishee. 

1.  "New  Trial :  absence  of  counsel  :  accident  :  discretion  of 
court.  When  this  cause  came  on  for  trial,  defendant's  counsel 
was  engaged  in  an  important  criminal  cause  in  a  distant  county, 
though  he  had,  tWenty-five  days  before,  been  subpoenaed  by  plain- 
tiff as  a  witness  in  this  case,  and  his  fees  paid.  He,  therefore', 
committed  this  case  to  another  attorney,  who  lived  in  the  same 
city  with  himself,  and  who  undertook  to  be  present  and  attend  to 
the  case  for  defendant.  He  failed,  however,  to  arrive  until  after 
trial  and  judgment  against  defendant,  which  was  on  the  second 
day  of  the  term.  It  was  not  a  physical  impossibility  for  him  to 
have  been  present  at  the  time  of  tbe  trial.  But  held  that  the  court, 
upon  a  motion  for  a  new  trial,  had  a  right  to  tak^  judicial  notice 
of  the  state  of  the  weather  and  of  the  oondition  of  the  docket,  in 
determining  whether  he  was  negligent  or  not,  and  that,  exercis- 
ing the  usual  presumption  in  favor  of  the  lower  court  in  such  cases, 
an  order  sustaining  the  motion  for  a  new  trial  could  not  be  dis- 
turbed on  appeal. 

2. :  SHOWING   of  merits  :  answer   of  garnishee.    Where 

judgment  has  been  rendered  against  a  garnishee  in  his  absence, 
upon  his  answer,  which  is  on  file  in  the  case,  a  new  trial  may  be 
granted  without  any  other  showing  of  merits  than  is  made  by  such 
answer. 
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Appeal  from  Sac  Circuit  Court. 

Filed,  Maech  12,  1888. 

This  is  an  appeal  by  the  plaintiflf  from  an  order  set- 
ting aside  a  judgment  against  the  garnishee,  and  grant- 
ing a  new  trial. 

Rohinson  <fe  MilcJirist^  for  appellant. 

m 

A.  E.  ClarJce  and  Theo.  Hawley^  for  appellee. 

Reed,  J. — The  garnishee  was  garnished  on  execu- 
tion as  a^  supposed    debtor   of   T.    J.    Harwick.    He 
'  appeared  at  the  next  term  of  the  court,  and 

1   New  triftl: 

■  abnence  of      his  auswers  wcre  taken  in   open  court,  in 

COUnBGl  I  ftCOl' 

dent:  discre-    whlch  he  denied  that  he  was  in  any  manner 

tlon  of  court.     ,  •' 

indebted  to  the  defendant,  or  that  he  had 
any  property  in  his  possession  belonging  to  him. 
Plaintiff  filed  a  pleading  controverting  the  answers,  and 
the  cause  was  continued.  The  issue  was  as  to  whether 
a  certain  draft  belonging  to  the  defendant,  but  which 
was  payable  to  the  order  of  the  garnishee,  and  which 
in  his  answer  he  admitted  was  at  one  time  in  his  posses- 
sion, was  in  his  hands  after  the  notice  of  garnishment 
was  served  upon  him.  At  the  next  term  of  the  court, 
which  was  in  April,  1886,  plaintiff  filed  a  motion  for 
a  continuance  on  the  ground  of  the  absence  of  A.  E. 
Clarke,  who,  he  alleged,  was  a  material  witness  in  his 
behalf.  Mr.  Clarke  resided  at  Port  Dodge,  and  was 
attorney  for  garnishee,  but  was  prevented  by  the  sick- 
ness of  a  member  of  .his  family  from  attending  that  term 
of  court.  Mr.  Hawley,  also  of  the  Fort  Bodge  bar, 
appeared  for  the  garnishee  in  the  cause,  at  Mr.  Clarke's 
request,  and  resisted  the  motion,  but  the  continuance 
was  granted.  At  the  next  terra  of  court  the  cause  was 
taken  up  for  trial  on  the  afternoon  of  the  second  day  of 
the  term,  but  neither  the  garnishee  nor  his  counsel  was 
present.  Plaintiff  introduced  his  evidence,  and,  on  the 
showing  made,  a  judgment  was  rendered  against  the 


DECEMBER  TERM,  1887. 


229 


First  Nat.  Bank  of  Storm  Lake  v.  Harwick. 


garnishee  for  $879.63,  and  the  costs  of  the  proceeding. 
On  the  same  day,  however,  Mr.  Hawley  appeared  for 
the  garnishee,  and  iiled  a  motion  to  set  aside  the  judg- 
ment, and  grant  a  new  trial,  on  the  grounds  ( 1 )  that  the 
cause  was  irregularly  taken  up  out  of  its  order,  and 
tried ;  and  ( 2 )  that  the  garnishee  was  prevented,  by 
accident  and  surprise,  from  appearing  and  defending. 
The  evidence  in  support  and  resistance  of  the  motion 
was  submitted  by  affidavits,  and  on  the  hearing  the 
court  overruled  the  first  and  sustained  the  second  ground 
of  the  motion. 

The  evidence  in  support  of  the  motion  shows  that 
the  district  court  was  in  session  in  Humboldt  county  at 
the  same  time,  and  Mr.  Clarke  was  engaged  in  an 
important  criminal  cause  in  that  court.  He  requested 
Mr.  Hawley  to  go  to  Sac  counly,  and  give  attention  to 
this  case.  Mr.  Hawley' s  professional  engagements  were 
such,  however,  that  he  was  not  able  to  leave  Fort  Dodge 
on  the  first  day  of  the  term.  On  the  next  day  he  went 
to  the  county-seat  of  Sac  county,  going  by  the  most 
direct  route  by  rail ;  but  he  reached  there  after  the  judg- 
ment was  rendered.  By  going  another  route, .  however, 
he  could  have  reached  there  in  time  to  have  been  there 
before  the  case  was  taken  up,  but  by  that  route  he 
would  have  been  compelled  to  travel  some  fifteen  miles 
by  stage.  There  were  fifty -six  cases  on  the  docket 
ahead  of  this  one,  some  of  which  were  trial  causes,  but 
the  parties  were  not  yet  ready  for  Irial  when  this  case 
was  taken  up.  A  subpoena  was  served  upon  Mr.  Clarke, 
requiring  him  to  attend  and  give  evidence  on  behalf  of 
plainti£f,  and  his  fees  paid  him.  The  subpoena  required 
him  to  attend  on  the  second  day  of  the  term,  and  the 
service  was  made  twenty-five  days  before  that.  The 
proceeding  was  had  under  subdivision  three,  section 
2837,  of  the  Code,  which  makes  '* accident  or  surprise 
which  ordinary  prudence  could  not  have  guarded 
against"  a  cause  for  granting  a  new  trial.  We  think 
we  would  not  be  warranted  in  disturbing  the  order 
appealed  from.    The  court,  we  think,  was  warranted  in 
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finding  that  the  failure  of  the  attorney  for  the  gar- 
nishee to.be  in  attendance  when  the  case  was  taken  up 
was  accidental,  and  tliat  ordinary  prudence  was  exer- 
cised to  guard  against  it.  When  Clarke  employed  Mr. 
Hawley  to  go  to  Sac  county,  and  give  attention  to  the 
cause  at  that  term,  he  did  all  that  ordinary  prudence 
required,  or  at  least  the  court  may  well  have  so  found. 
We  do  not  regard  the  fact  that  he  disregarded  the 
subpoena  as  material  to  this  inquiry.  He  would  have 
been  answerable  to  plaintiff,  perhaps,  in  damages,  for 
his  failure  to  attend  in  obedience  to  the  subpoena ;  and 
it  may  be  that  the  court  could  have  punished  him  for 
contempt.  But  the  question  here  is  whether  he  acted 
with  "  ordinary  prudence  "  with  reference  to  the  defense 
of  the  action  When  an  attorney  is  unable  from  any 
cause  to  give  attention  to  the  business  of  his  client 
which  has  been  entrusted  to  him,  he  may  lawfully  place  it 
in  the  hands  of  other  competent  counsel.  And  when  he 
has  done  that,  and  placed  the  counsel  so  selected  in 
possession  of  all  the  facts  known  to  him,  or  essential  to 
the  proper  discharge  of  the  duty  devolving  on  him,  and 
received  his  undertaking  to  attend  at  the  proper  time 
for  the  transaction  of  the  business,  he  has  done  what 
ordinary  prudence  demands.  The  court  may  also  have 
found  from  the  evidence  that  Mr.  Hawley  exercised 
ordinary  prudence  to  be  in  attendance  at  the  proper 
time.  True,  itAvas  a  physical  possibility  for  him  to 
have  reached  there  at  an  earlier  hour.  But  the  question 
does  not  necessarily  depend  upon  whether  he  did  all 
that  was  physically  possible.  And  there  were  matters 
not  shown  by  the  evidence  of  which  the  court  might 
take  notice  in  determining  the  question  ;  such  as  the 
state  of  the  weather,  and  the  apparent  condition  of  the 
docket.  If  the  weather  was  inclement,  and  the  con- 
dition of  the  docket  did  not  indicate  a  necessity  for  his 
I)resence  at  an  earlier  hour  than  that  at  which  he 
arrived,  he  certainly  was  not  negligent  in  selecting  the 
all-rail  route  of  travel,  rather  than  the  other.  We  will 
presume,  in  favor  of  the  correctness  of  the  ruling  below, 
that  the  facts   with   reference    to  these  matters  were 
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material,  and  were  considered  by  Ihe  court  in  determin- 
ing the  motion. 

It  was  contended  by  appellant,  however,  that  the 
motion  shoald  have  been  overruled  for  the  reason  that 

2 .  giio^nj  no  showing  was   .made  that  the  garnishee 

2nswe?of  ^^^  *^y  defense.  True,  no  showing  on 
garnishee.  ^j^^^  subject  was  made,  either  in  the  motion 
or  by  the  evidence  in  sup  port  of  it ;  but  the  garnishee 
had  been  examined  in  open  court  at  the  former  term, 
touching  his  indebtedness  to  the  defendant,  and  his 
examination  was  of  record  in  the  case.  The  court  knew 
from  that  the  nature  ot  his  claim,  and  was  authorized 
to  consider  it  in  determining  the  question. 
The  order  appealed  from  will  be 

Affirmed. 

Robinson,  J.,  having  been  of  counsel,  took  no  part 
in  the  determination  of  th^  case. 


Hunt  v.  The  Farmers  '  Insurance  Company. 

Justice 's  Court :  taeinq  case  from  jury.  A  justice  of  the  peace 
has  no  power  to  take  a  case  from  a  jury  and  dismiss  it  on  the 
ground  that  the  evidence  shows  that  there  is  no  cause  of  action. 
(See  cases  cited  in  opinion) . 

Appeal  from  Humholdt  District  Court. — Hon.  George 

11.  Caer,  Judge. 

Piled,  March  12,  1888. 

The  plaintiflP  brought  an  action  against  the  defend- 
ant before  a  justice  of  the  peace  on  a  policy  of  insurance. 
There  was  a  trial  by  jury,  verdict  for  plaintiff,  and  judg- 
ment rendered  thereon.  The  defendant  removed  the 
case  to  the  district  court  by  a  writ  of  error.  The  court 
dismissed  the  plaintiff's  action,  and  rendered  judgment 
against  him  for  costs,  and  the  plaintiff  ax^x^eals. 


•    •  - ,  1  ^  1  ■»    -      •   / 


/ 


».    .' 


/ 


232  SUPREME  COURT  OF  IOWA, 

J 

Hunt  V.  The  Farmers'  Ins.  Co. 


J.  C.  Jiaymondy  for  appellant. 

Clark  <6  Ta/ty  for  appellee. 

Seevers,  C.  J. — The  amoant  in  controversy  being 
less  than  one  hundred  dollars,  we  are  required  to  answer 
the  following  question  propounded  by  the  district  court : 
''In  an  action  before  a  justice  of  the  peace,  brought 
upon  a  policy  of  insurance,  there  being  a  clause  in  said 
policy  that  no  action  can  be  maintained  thereon  unless 
brought  within  six  months  from  the  time  of  said  loss, 
after  the  evidence  is  all  introduced  by  the  parties  before 
a  jury,  and  it  appearing  therefrom  that  more  than  six 
months  had  elapsed  from  the  time  of  said  loss  to  the 
commencement  of  said  action,  has  a  justice  a  right  to 
take  the  case  from  the  jury  and  dismiss  plaintiff's 
action?"  It  has  been  held  that  a  justice  of  the  peace 
has  no  power  to  instruct  a  jury,  and  that  he  possesses 
only  such  powers  as  are  conferred  by,  statute.  SL 
Joseph  Man/.  Co.  v.  Harrington^  53  Iowa,  380.  A  justice 
has  the  power  to  set  aside  a  default,  or  the  dismissal  of 
a  cause.  Code,  sec.  3543.  But  he  cannot  arrest  a  judg- 
ment or  set  aside  the  verdict  of  a  jury.  Code,  sec.  3550 ; 
^Rhodes  v.  De  Bow,  6  Iowa,  260  ;  Dupont  v.  Downing, 
6  Iowa,  172.  The  question  implies  that  evidence  was 
introduced  before  the  jury  showing  that  more  -than  six 
months  had  elapsed  after  the  loss  before  the  action  wa^ 
commenced,  and  we  are  asked  whether,  in  such  case, 
the  justice  has  the  power  to  take  the  case  from  the  jury 
and  dismiss  th(i  action.  We  are  clearly  of  the  opinion 
that  he  cannot,  for  the  reason  that  no  such  power  is 
conferred  by  statute.  We  cannot  imagine  a  case  in 
which  a  justice  would  have  such  power.  When  a  jury 
is  called  before  a  justice  in  a  case,  and  duly  impaneled, 
the  justice  cannot  take  the  case  from  the  jury,  his  only 
power  being  to  discharge  the  jury  if  they  fail  to  agree. 
The  foregoing  question  must  be  answered  in  the  nega- 
tive, and  the  judflfment  of  the  district  court 

Reversed. 
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Mattocks  v.  TnE  Des  Moines  Insubance  Company.     •    ^  ^ 

1.  Fire  Inffuranee :  consent  to  other  insxtrancb  :  form  of.  The 
policy  in  question  provided  that  it  should  be  void  if,  without  per- 
mission therefor  in  writing  thereon,  the  assured  should  procure 
other  insurance  on  the  property.  Held  that  additional  insurance 
consented  to  by  the  company  in  writing  did  not  avoid  the  policy, 
even  though  the  consent  was  not  written  upon  the  policy. 

2.     :  WAIVER  OF  MORTOAOB   BY  AGENT.     The  policy  provided 

that  it  should  be  void  if  the  property  was  mortgaged.  But  where 
notice  of  an  existing  morts;age  was  given  to  the  agent  who  took 
the  risk,  and  be  gave  the  written  consent  of  the  company  that  the 
policy  should  continue  in  force  notwithstanding  the  mortgage, 
held  that  the  company  was  bound  by  the  waiver. 

3.      :  OWNERSHIP  OF  PROPERTY  :  DELIVERY  OF  DEED.     The  policy 

provided  that  it  should  be  void  if  the  insured  was  not  the  owner 
of  the  property.  The  property  had  been  deeded  to  the  insured, 
and  the  deed  left  with  another  to  be  delivered  to  her,  but  it  was 
not  delivered  till  after  the  fire.    Held  that  she  was  the  owner. 

Appeal  from  Woodbiiry  District  Court. — Hon.  Geokge 

AV.  Wakefield,  Judge. 

Filed,  March  12,  1888. 

i 

Action  on  a  policy  of  insurance  against  loss  or  dam- . 
age  by  lire.     Trial  to  the  court,  judgment  for  the  plain- 
tiff, and  defendant  appeals. 

ColCy  McVeyA  ClarJc^  for  appellant. 

Lawrence  &  Burd^  for  appellee. 

Seevers,  C.  J. — I.     The   policy  provides   that  it 

"  shall  be  void  and  of  no  eflPect  if,  without  permission 

1  pm«  Insure     theref or  in  v^riting  hereon,  the  assured  shall 

toSheHMuJi  '^ovf  have,  or  hereafter  procure,  another  pol- 

•iice:formof.  j^jy  ^f  insuraucc,  whether  valid  or  not,  on 

property  covered,  in  whole  or  in  part,  by  this  policy." 
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There  was  additional  insurance  in  another  company, 
and,  therefore,  it  is  insisted  that  the  plaintiff  cannot 
recover.  But  there  was  evidence  tending  to  show  that 
an  agent  of  the  defendant  was  notified  of  such  addi- 
tional insurance,  and  that  he  signed  a  paper  authorizing 
or  permitting  it.  It  is  said  that  such  consent  was  not 
indorsed  in  writing  on  the  policy,  but  this  we  do  not 
think  was  material.  The  permission  was  in  writing,  and 
the  material  object  of  the  condition  is  that  the  permis- 
sion shall  be  in  writing,  and,  therefore,  definite  and  cer- 
tain, and  so  disputes  as  to  its  contents  could  not  arise. 
It  is  further  said  that  there  was  no  evidence  that  the 
agent  was  authorized  to  execute  the  permit,  but  we 
think  there  was  suflicient  evidence  to  warrant  the  court 
in  finding  that  such  agent  had  the  requisite  authority. 

II.  Another  condition  of  the  policy  provides  that 
it  should  be  void  if  the  property  insured  was  mortgaged 

or  otherwise  incumbered.  The  evidence 
"  ^TmortS^?  shows  that  there  were  four  mortgages  on  the 
'^  ^*^^"'  property,  as  shown  by  the  records,  but  it 
shows  that  th^re  was  but  one  which  was  in  force.  There 
was  evidence  tending  to  show  that  notice  of  such  mortgage 
was  given  to  thiB  agent  who  insured,  or  wrote  the  policy, 
and  that  he  gave  the  written  consent  of  the  company  that 
the  policy  should  continue  in  force  notwithstanding  the 
mortgage.  The  court  was  warranted  •in  so  finding, 
under  the  evidence. 

III.  Another  condition  of  the  policy  provides  that 
it  shall  be  void  unless  the  insured  was  the  unconditional 
8  0WNER8HTP     owner  of  the  property.    There  was  evidence 

dixfyery^t'    tending    to    show   that   the    property  was 
deed.  owued  by  one  Williams  ;  that  he  conveyed 

it  to  the  plaintiff  in  1883,  and  that  the  deed  was  left 
with  one  Cleland  to  deliver  to  her,  but  she  did  not 
receive  it  until  after  the  fire.  We  think  this  sufficiently 
shows  that  the  plaintiff  was  the  owner  of  the  property. 
The  delivery  to  Cleland  was  for  her  use  and  benefit,  and 
vested  the  title  in  her ;  at  least,  the  court  was  warranted 
in  so  finding. 

IV.  Another  condition  of  the  policy  provides  that 
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fraud  or  false  swearing,  misrepresentation  or  conceal- 
ment of  a  material  fact  renders  it  void.  In  our  opinion, 
there  is  not  a  particle  of  evidence  tending  to  show  that 
this  condition  was  violated. 

Affirmed. 


Snedaker  v.  Jones. 

Intoxicating  Liquors':  nuisance  :  liability  of  chattels 
employed:  knowledge  of  owner:  when  and  how  shown.' 
Plaintiff  was  the  owner  of  certain  chattels  used  in  a  building 
where  intoxicating  liquors  were  unlawfully  sold.  The  nuisance 
arising  therefrom  was  enjoined,  and,  under  an  execution  issued 
npon  a  judgment  for  costs  in  the  case,  the  said  chattels  were 
seized  and  sold.  Plaintiff  was  not  a  party  to  the  injunction  suit, 
and  h^  now  brings  this  action  to  recover  the  value  of  the  chattels, 
,  on  the  ground  that  it  was  not  adjudicated  in  that  case  that  the 
chattels  were  used  in  the  unlawful  traffic  vnth  his  knowledge. 
Held  that  the  chattels  were  liable,  if  they  were  so  used  with  his 
knowledge,  without  an  adjudication  of  that  fact ;  but  that  the 
officer  took  them  at  his  peril,  and  had  the  burden  of  establishing 
the  guilty  knowledge,  when  called  upon  so  to  do,  in  an  action 
against  him  for  the  goods  or  their  value.  ( Compare  Polk  County 
V.  Heirb,  87  Iowa,  361,  and  Cheadle  v.  Guittar,  68  Iowa,  680.; 

Appeal   from    Union    District    Court. — Hon.   J.   W. 

Harvey,  Judge. 

Filed,  March  12,  1888. 

Action  to  recover  of  defendant  the  value  of 
personal  property  taken  and  sold  by  him  under  process 
issued  on  a  judgment  in  favor  of  the  state  of  Iowa 
against  R.  H.  Dillow.  Trial  to  the  court.  Judgment 
for  the  defendant,  and  plaintiff  appeals. 

D.  W.  Higbee  and  R.  II.  Hanna^  for  appellant. 
J.  B.  Sullivan^  for  appellee. 


jA. 


/ 
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Seevers,  C.  J. — This  case  was  submitted  to  the 
district  court  upon  the  pleadings  and  an  agreed 
statement  of  facts,  and  therefrom  it  appears  that 
an  action  in  equity  was  commenced  in  the  superior 
court  of  Creston  to  enjoin  a  nuisance  created  by  the 
sale  of  intoxicating  liquors  by  R.  H.  Dillow  and  August 
Doge,  in  or  upon  a  certain  building  or  premises  suf- 
ficiently described.  The  court  found  that  the  existence 
of  the  nuisance  had  been  established,  and  enjoined  the 
same.  A  judgment  was  also  entered  against  Dillow  and 
Doge  for  costs,  which  was  adjudged  to  be  a  lien  on  the 
personal  property  used  in  said  building  in  carrying  on 
the  unlawful  business.  A  special  execution  was  issued 
on  the  judgment,  and  certain  property  used  in  the 
building  was  seized  and  sold  by  the  defendant  under 
said  process.  The  plaintiff,  claiming  to  be  the  owner  of 
such  property,  brought  this  action,  to  recover  the  value 
thereof.  It  must  be  conceded  that  he  became  the  owner 
of  such  property  before  the  rendition  of  said  judgment, 
and  that  he  was  not  a  party  to  the  action  in  which  the 
judgment  was  rendered.  It  is  provided  by  statute  that 
all  property  used  as  that  in  question  was,  with  the 
knowledge  of  the  owner  or  his  agent,  shall  be  liable  for 
the  payment  of  the  judgment  and  costs  in  any  pro- 
ceeding brought  for  a  breach  of  or  to  enforce  the  statute 
prohibiting  the  unlawful  sale  of  intoxicating  liquors. 
Chapter  66,  sec.  12,  Laws  21st  Gen.  Assem. ;  Code,  sec. 
1568.  As  the  plaintiff  was  not  a  party  to  the  judgment 
rendered  by  the  superior  court  of  Creston,  it  cannot  be 
said  to  be  an  adjudication  binding  on  him  that  he  had 
knowledge  that  the  property  in  question  was  used  as 
above  stated.  Therefore,  when  the  defendant  seized  it 
on  the  process  issued  on  such  judgment,  he  did  so  at 
his  peril,  and  took  upon  himself  the  burden  of  estab- 
lishing that  the  property  was  liable  to  be  seized  under 
the  process  in  his  hands.  If  he  has  done  this,  then  the 
plaintiff  is  not  entitled  to  recover.  This  is  the  holding  in 
Polk  Count?/  V.  Helrb,  37  Iowa,  361.  See,,also,  Cheadle  v, 
Guiitar^  68  Iowa,  680.     The  agreed  statement  of  facts 
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shows  that  R.  H.  Dillow  was  acting  as  a  clerk  of  the 
plain tiflF,  and  sales  of  intoxicating  liquors  were  made  by 
the  former  in  a  building  in  which  the  property  to 
recover  for  which  this  action  was  brought  was  situated 
and  used.  The  plaintiff  was  a  witness  in  the  action 
against  Dillow.  The  foregoing,  and  the  character  of 
the  property,  justified  the  district  court  in  finding  that 
it  was  used  in  the  building  for  the  purpose  of  violating 
the  prohibitory  law,  and  counsel  for  the  appellant  do 
not  claim  otherwise.  Their  contention,  if  we  under- 
stand them,  is  that  there  must  be  an  adjudication  by 
some  competent  court  that  the  plaintiff  had  the 
requisite  knowledge,  before  the  property  can  be  seized. 
This  is  not  the  law,  but  such  fact  must  appear  before 
the  plaintiff  can  be  deprived  of  his  property,  or  its 
value ;  it  being  suflicient  if  he  has  had  a  day  in  court, 
and  may  bring  an  action  to  vindicate  and  enforce  his 
rights  before  he  can  finally  be  deprived  of  his  property. 
This  action  is  brought  for  that  purpose,  and  it  is  made 
to  appear  herein  that  the  property  in  question  is  liable 
to  be  appropriated  to  the  payment  of  the  judgment. 

Affikmed. 


The  State  v.  Tiernet. 
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Intoxicating  Iilquors  :  nuisance  :  indictment  :  evidence.  The 
indictment  charged  the  keeping  of  a  building  with  the  intent  to 
seU  therein,  contrary  to  law,  intoxicating  liquors,  and  also  charged 
actual  sales  therein,  but  not  an  unlawful  keeping  for  sale.  It  was 
shown  that  intoxicating  liquors  were  kept  on  the  premises,  but 
no  sales  were  proved.  Held  that  the  evidence  of  keeping  was 
improperly  admitted,  because  there  was  no  allegation  as  to  that ; 
and  that,  as  no  sales  were  proved,  defendant  could  not  lawfully  be 
convicted,  because  there  remained  nothing  but  the  keeping  of  the 
building  with  an  unlawful,  but  unexecuted,  intention,  which  is 
not  a  punishable  crime.    ( Compare  State  v.  Harris,  27  Iowa,  480.) 

Appeal  from  Jones  District  Court, — Hon.  James  D. 

GiFFEN,  Judge. 


Piled,  March  12,  1888. 
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Indictment  for  crime  of  nuisance.  Verdict  of 
guilty,  and  judgment  against  defendant  for  tine  and 
costs.    He  appeals. 

Sheean  &  McCarn  and  /.  G.  McQonahy^  for 
appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Robinson,     J.  —  The     indictment     charges     that 
defendant  "did  keep,  use  and  occupy  a  certain  build- 
ing,  commonly  called  a    saloon,    with  intent  to  seU 
therein,  contrary  to  law,   intoxicating  liquors,  to-wit^ 
whisky,  beer,  and  other  intoxicating  liquors,  the  names 
of  which  are  to  the  grand  jury  unknown,  and  then  and 
there  did  sell  the  same,  contrary  to  law.'*      It  is  shown 
that  intoxicating  liquors  were  found  on  the  premises, 
but  no  sales  were  proven.    It  is  insisted  by  appellant 
that  the  crime  with  which  he  is  charged  is  that  of  keep- 
ing, using  and  occupying  a  building,   and  in  selling 
therein  intoxicating  liquors,  contrary  to  law,  and  that, 
since  no  sales  were  shown,  his  conviction  was  illegal.   It 
is  not  a  crime  under  the  statute  to  keep  a  building  with 
intent  to  sell  intoxicating  liquors  therein  contrary  to 
law.    If  the  liquors  are  not  manufactured  or  sold,  they 
must  be  kept  on  the  premises,  to  constitute  the  offense 
of  nuisance  under  the  statute,  and  this  fact  must  be 
alleged  in  the  indictment.    State  v.  Bass,  22  Iowa,  193. 
In  this  case,  the  indictment  does  not  charge  the  keeping 
for  sale,  but  the  selling,  of  intoxicating  liquors.     The 
crime  in  each  case  is  the  same,  bat  the  particular  cir- 
cumstances necessary  to  constitute  a  complete  offense 
are  dififerent ;  hence  they  must  be  charged  in  the  indict- 
ment with  directness  and  certainty.      Code,  sec.  4298. 
It  follows  that  if  not  so  charged  they  cannot  be  proven. 
In  State  v.  Harris^  27  Iowa,  430,  an  indictment  sub- 
stantially like  the  one  in  controversy  was  considered, 
and  this  court  condemned  an  instruction  which  charged, 
in  effect,  that  the  crime  alleged  would  be  established  by 
proving  the  keeping  of  the  building  with  the  intent  of 
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owning,  keeping  and  selling  therein  intoxicating 
liquors,  contrary  to  law,  on  the  ground  that  it  made 
punishable  an  unexecuted  intention  or  an  incomplete 
act.  The  cases  we  have  cited  seem  to  us  decisive  of  the 
q  uestions  involved  in  this  appeal.  The  case  is,  there- 
fore, 

Reversed, 


Cadwejll  v.  Dullaghan. 

1.  Judgment :  evidence  of  rendition  and  terms  of.  Parol  evi- 
dence is  not  admissible  to  establish  that  a  jadgment  was  rendered, 
nor  to  prove  its  terms. 

2.     :  PARTY  IN  INTEREST  :  EVIDENCE.    Where  it  was  material  to 

determine  the  rights  between  the  parties,  it  was  competent  for 
plaintiff  to  testify  that,  by  agreement  between  himself  and 
defendant,  a  certain  action  was  brought  in  his  name  for  the 
accommodation  of  defendant,  and  that  he  (plaintiff)  had  no 
interest  in  the  subject-matter  thereof. 

Appeal  from  Harrison  District  Court. — Hok.  G.  W. 

Wakefield,  Judge. 

Filed,  March  12,  1888. 

Action  to  recover  for  money  advanced  by  i)laintifl 
in  payment  of  taxes  for  defendant.  The  defendant 
pleaded  a  counter-claim.  There  was  a  judgment  upon 
a  verdict  for  defendant,  from  which  he  appeals. 

L.  li.  BoUer  &  Sons,  for  appellant. 

Joe  IJ.  Smith,  for  appellee. 

Beck,  J. — The  answer  of  defendant  denies  the  plain- 
tiff's petition,  and  sets  up  as  a  counter-claim  that  he 
sold  and  conveyed  to  plaintiff  certain  land,  in  payment 
for  which  plaintiff  assumed  the  payment  of  certain 
mortgages  thereon,  and  delivered  to  defendant  certain 
personal  property,  and  conveyed  to  him  certain  real 
estate.     The    agreed    values    thereof  did    not    equal 
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the  price  of  the  hind  conveyed  to  plaintiff  by  defendant, 
but  left  a  balance  due  him  of  two  hundred  and  fifty 
dollars  which  he  now  seeks  to  recover  upon  his  counter- 
claim. The  contention  in  the  ca.^e  involves  the  question 
of  the  payment  of  this  two  hundred  and  fifty  dollars. 
Plaintiff  insists  that  it  was  paid  by  a  mortgage  executed 
by  defendant  upon  lots  jjurchased  by  him  of  plaintiff, 
which  were  reckoned  as  a  part  of  the  consideration  for 
the  land  purchased  of  defendant.  These  lots  were  con- 
veyed by  defendant  to  one  Evans,  subject  to  the  mort- 
gage to  plaintiff.  Evans  executed  a  mortgage  on 
the  lots  to  secure  the  purchase  price,  or  a  part 
of  it.  This  mortgage  was  by  the  defendant  trans- 
ferred to  one  King.  Before  the  commencement  of  this 
action  the  plaintiff  brought  an  action  to  foreclose 
the  mortgage  executed  by  defendant,  and  a  decree  of 
foreclosure  was  entered  therein.  King  brought  an  action 
against  plaintiff  to  enjoin  the  enforcement  of  the  decree 
of  foreclosure  on  the  ground  that  the  mortgage  had  been 
paid.  This  case  appears  to  have  been  tried,  but  no 
decree  therein  was  entered  of  record.  This  statement 
of  facts  will  serve  to  make  intelligible  the  rulings  of  the 
court  complained  of  by  defendant,  which  we  will  now 
proceed  to  consider. 

I.  King  was  a  witness  on  the  part  of  plaintiff,  and 
was  permitted  to  testify,  against  defendant's  objection, 
1  Judgment  :  *^  ^^®  finding  of  the  court,  and  the  decree 
widmon^and  rendered  in  the  action  brought  by  him.  He 
terms  of.  testified  that  the  court  found  that  the  note 
and  mortgage  had  been  paid,  and  the  decree  of  fore- 
closure was,  therefore,  void,  and  that  the  decree  rendered 
in  the  case  declared  that  the  decree  of  foreclosure  in 
the  action  brought  by  plaintiff  be  set  aside.  The  evi- 
dence undoubtedly  was  to  the  prejudice  of  defendant. 
If  the  mortgage  had  been  paid,  the  inference  could  be 
drawn  that  it  was  reckoned  as  a  part  of  the  consideration 
for  the  purchase  of  the  land,  and  was  discharged  in  that 
way.  The  evidence  thus  supported  plaintiff 's  theory. 
Defendant  insists  that  the  two  hundred  and  fifty  dollars 
remains  unpaid.     If  the  mortgage  remains  unpaid,  this 
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two  hundred  and  fifty  dollars  could  not  have  been  paid 
by  its  satisfaction.  It  is  plain  that  this  evidence  may 
have  had  weight  in  the  minds  of  the  jury,  and  influenced 
their  finding  on  the  issue.  The  evidence  is  clearly 
incompetent,  for  the  reason  that  it  is  intended  to  show 
the  judgment  of  a  court  by  oral  proof  thereof,  which  of 
course  cannot  be  done.  It  is  not  the  case  of  evidence  of  a 
lost  or  destroyed  record,  as  no  evidence  to  establish  such  a 
foundation  for  its- admission  was  introduced.  On  tte 
contrary,  it  is  shown  that  no  judgment  was  in  fact 
catered  of  record.  So  the  admission  of  the  evidence  is 
in  fact  an  attempt,  not  only  to  show  by  oral  testimony  a 
judgment,  but  also  that  the  judgment  was  rendered  by 
the  court.    It  should  have  been  excluded. 

IT.     The  plaintiff  was  permitted  to  testify  that  the 
action  to  foreclose  the  mortgage  was  brought  in  his  name, 

under  an  agreement  with  defendant,  to  the 
'  interest:  evi-  end  that  the  property  which  he  had  conveyed 
^^'  to  Evans  should  be  held  subject  to  the  debt. 

The  witness  testified  that  he  consented  to  this  for  defend- 
ant's accommodation,  and  that  he  had  no  actual  interest  in 
the  note  and  mortgage.  We  know  of  no  principle  of 
the  law  which  will  forbid  plaintiff  from  proving  the 
contract  between  himself  and  defendant,  and  all  the  facts 
connected  with  the  transaction.  As  between  the  parties, 
no  estoppel  is  raised,  The  testimony  simply  shows  that 
plaintiff  was  acting  as  a  trustee  for  defendant,  who  was 
to  take  all  the  benefits  of  the  action.  The  transaction 
is  not  of  unusual  character,  and  is  certainly  not  forbid- 
den by  the  law.  Plaintiff,  as  between  himself  and 
defendant,  may  show  this  agreement,  and  all  things 
done  in  accord  with  it.  Defendant's  objectibn  to  the 
evidence  cannot  be  sustained.  Other  objections  need 
not  be  considered.  They  are  mainly  directed  to  rulings 
upon  the  admission  of  evidence,  which  will  not  probably 
occur  again. 

For  the  error  pointed  out  in  the  first  point  of  this 
opinion  the  judgment  of  the  district  court  is 

Reversed. 
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KoLTZE  V.  Messenbrink. 

1.  Appeal :  amount  in  controversy.  Where  the  petition  claimed 
to  recover  $94.70  and  interest  from  a  certain  date,  and  the  interest 
from  that  date  to  the  date  of  judgment  swelled  the  amount  to  more 
than  one  hundred  dollars,  held  that  the  petition  claimed  more  than 
one  hundred  dollars,  and  that  the  judgment  was  reviewable  on 
appeal  without  a  certificate. 

2.  Evidence  :  competent  though  weak.  Where  the  only  witnesses 
as  to  the  issue  of  payment  were  plaintiff  and  defendant,  and  one 
affirmed  and  the  other  denied,  held  that  corroborative  evidence, 
however  weak,  was  competent  and  relevant.  (See  opinion  for 
illustration)  • 

Appeal  from  Crawford   District   Court. — Hon.  J.  P. 

Conner,  Judge. 

Filed,  March  12,  IScSS. 

Action  to  recover  for  money  loaned.    There  was  a 
judgment  on  a  verdict  for  defendant.    Plaintiff  appeals. 

R,  Shaw  Van  and  Duffie  &  Wright^  for  appellant. 

Sliaw  &  Kuehnle^  for  appellee. 

Beck,  J. — I.     The  petition  claims  to  recover  $94.70 
and  interest   from  a  date   named.    The  plaintiff  was 

entitled  to  recover,  in  addition  to  the  sum 
■  amount  in      named,  interest  due  at  the  rendition  of  the 

ootttruversy. 

judgment,  and  the  petition  is  to  be  taken  as 
claiming  a  judgment  for  that  amount.  When  the  judg- 
ment was  rendered,  plaintiff  was  entitled  to  recover  more 
than  one  hundred  dollars.  The  pleadings,  therefore,  show 
the  amount  in  controversy  to  be  more  than  one  hundred 
dollars.  An  appeal  is,  therefore,  authorized  without  a 
certificate  as  to  the  questions  of  law  to  be  determined 
here,  which  was  given  by  the  judge  of  the  district  court. 
The  certificate  will  not  be  regarded,  but  the  case  will  be 
considered  as  though  no  certificate  had  been  given. 
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II.  The  defendant  admits  that  he  borrowed  the 
money,  but  alleges  that  he  paid  it.     He  was  permitted 

to  show  that  the  money  borrowed  by  him 

*"  ?oro"tent      belonged  to  the  funds  of  a  school  district  of 

thoogh  weak,  ^j^j^j^  plaintiff  was  treasurer ;  that  plaintiff 

borrowed  from  a  bank  one  hundred  dollars,  which  he 
said  was  to  be  used  to  take  the  place  of  the  money  loaned 
to  the  defendant ;  and  that  about  the  time  the  money  was 
paid,  as  shown  by  the  defendant's  evidence,  plaintiff  paid 
the  money  borrowed  from  the  bank.  It  is  insisted  by  plain- 
tiff that  this  evidence  should  have  been  excluded,  for  the 
reason  that  it  was  incompetent  and  irrelevant.  The 
defendant  testified  that  he  paid  the  plaintiff  the  money 
borrowed.  The  plaintiff  in  his  evidence  denies  the  pay- 
ment. The  two  were  the  only  witnesses  giving  direct 
evidence  on  the  point  in  dispute.  Each  depended  upon 
circumstances  to  corroborate  his  testimony.  We  think 
the  evidence  complained  of  trends  to  support  defendant's 
testimony ;  it  is,  therefore,  competent  and  relevant.  The  . 
circumstances,  considered  with  the  statement  made  by 
plaintiff,  that  he  borrowed  of  the  bank  money  to  take 
the  place  of  the  sum  loaned  to  defendant,  tend  to  show 
that  plaintiff  used  the  money  paid  him  by  defendant  in 
discharge  of  his  note  to  the  bank.  It  may  be  of  little 
weight,  but  its  competency  cannot  be  doubtedi  Of 
course,  the  facts  that  the  money  borrowed  was  held  by 
plaintiff  as  a  school  oflBcer,  and  that  he  borrowed  of  the 
bank,  and  paid  it  about  the  time  defendant  testifies  he 
made  the  payment,  considered  separately,  may  throw 
no  light  on  the  transaction,  but  considered  together,  in 
the  absence  of  explanation,  would  raise  the  inference 
that  plaintiff  had  received  payment  from  defendant 
about  the  time  he  paid  the  bank.  Nothing  would  be 
more  natural  than  for  him  to  so  arrange  as  to  make  the 
money  he  received  from  defendant  in  this  way  take  the 
place  of  the  school  money  loaned  to  defendant. 

III.  The  plaintiff  complains  of  the  admission 
of  evidence  showing  that  defendant,  in  a  conversa- 
tion with  plaintiff,  had  to  arrange  the  contro- 
versy, offered  to  take  an  oath  that  he  paid  the  money. 
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We  are  unable  to  discover  any  such  evidence  in  the 
abstract  introduced  by  defendant.  The  objection  is, 
therefore,  unsupported  by  the  record. 

IV.  It  is  insisted  that  the  verdict  is  in  conflict  with 
the  evidence.  All  that  need  be  said  on  this  point  is  that 
the  evidence  is  conflicting,  and  the  verdict  is  not  so 
without  support  in  the  evidence  as  to  authorize  us 
to  reverse  the  judgment. 

These  considerations  dispose  of  all  questions  in  the 
case.    The  judgment  of  the  district  court  is 

Affiemed. 


Reed  v.  Douglas. 

Former  Adjudication  :  how  fab  binding  :  piuvies.  In  an  action 
by  plaintiff  against  T.,  to  set  aside  tax  deeds  and  quiet  his  title,  he 
alleged  ownership  in  himself,  and  that  allegation  was  denied  in 
the  answer.  Judgment  was  rendered  according  to  the  prayer  of 
the  petition,  but  plaintiff  was  required  by  the  judgment  to  pay  to 
T.  the  amount  of  the  taxes  which  he  had  paid  on  the  land,  and 
plaintiff  paid  the  same.  Before  the  judgment  was  rendered,  T. 
became  possessed  of  the  same  claim  of  title  which  defendant  in 
this  case  asserts  against  plaintiff,  and  he  afterwards  conveyed  the 
land  by  warranty  deed  to  defendant  herein.  Held  that,  by  the 
judgment  against  T.,  not  only  he,  but  defendant  herein  as  his 
privy,  was  estopped  from  either  asserting  title  in  himself,  or 
denying  plaintiff 's  ownership  of  the  property  ;  the  rule  being  that 
a  judgment  operates  as  an  estoppel  upon  parties  and  privies,  not 
only  as  to  all  matters  in  issue,  but  as  to  all  controverted  points 
upon  which  the  verdict  or  finding  was  rendered,  and  as  to  all 
defenses  which  might  have  been  pleaded.  (See  cases  cited  in  the 
opinion.) 

Appeal  from  Madison  District  Court — Hon.   J.  H. 

IIendekson,  Judge. 

Filed,  March  12,  1888. 

Action  in  equity  to  quiet  the  title  to  certain  real 
estate.  The  judgment  below  was  for  plaintiff,  and 
defendant  appeals. 
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RvJ^y  &  Wilkin^  for  appellant. 

J".  B.  Westfall  and  F.  Wainwright^  for  appellee. 

Reed.  J. — On  the  twentieth  of  November,  1871, 
Hannah  J.  Stanton  acquired  title  to  the  property  in 
question  by  conveyance  from  David  Stanton,  her  hus- 
band. On  the  twenty-seventh  of  April  following,  she 
and  her  husband  executed  a  mortgage  on  the  property 
to  Dennis  &  Keyes  to  secure  an  indebtedness  of  $408.30. 
Plaintiff  afterwards  became  the  owner  of  that  note  and 
mortgage,  and  in  1876  he  brought  suit  thereon  in  the 
Madison  circuit  court,  and  recovered  a  judgment  for  the 
amount  of  the  indebtedness,  and  for  the  foreclosure  of 
the  mortgage.  On  the  tenth  of  October,  1872,  the 
treasurer  of  the  county  executed  to  John  McLeod  a  tax 
deed  of  the  premises,  under  a  sale  for  delinquent 
taxes,  and  on  the  twelfth  of  the  same  month  McLeod 
conveyed  the  premises  to  Francis  Davis.  On  the 
twentieth  of  September,  1876,  the  Stantons  executed  to 
plaintiff  a  quit-claim  deed,  and  on  the  twelfth  of  Decem- 
ber, 1876,  Davis  executed  to  him  a  like  conveyance. 
Those  conveyances  were  intended  to  cover  the  property 
in  question,  but  the  description  was  defective,  and  on 
the  tenth  of  February,  1880,  Davis  executed  a  second 
deed,  intended  to  correct  the  mistake,  but  the  descrip- 
tion in  that  conveyance  of  the  property  was  also  defec- 
tive. These  conveyances  were  executed  in  pursuance 
of  an  agreement  between  Stanton  and  plaintiflF,  whereby 
the  latter  was  to  accept  the  premises  in  satisfaction  of 
the  debt  secured  by  the  Dennis  &  Keyes  mortgage.  On 
the  fifteenth  of  September,  1875,  Lay  ton  Jay  recovered  a 
judgment  against  David  Stanton  in  the  circuit  court  for 
1394.83,  on  which  execution  issued  August  14,  1870, 
which  was  levied  on  the  property,  and  the  same  was 
sold  at  sheriff's  sale,  on  the  twenty-seventh  of  September 
following,  to  James  Turailty,  to  whom  the  sheriff  exe- 
cuted a  deed  November  22 ;  1877,  and  on  the  twenty- 
fourth  of  February,  1880,  Tumilty  executed  a  conveyance 
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to  J.  R.  Thompson,  who,  on  the  eighth  of  March,  1886, 
; '  \ '  gave  a  warranty  deed  to  defendant.    Davis  and  Stanton* 

T;.^  also,  on  the  twenty-sixth  of  January,  1886,  executed  a 

quit-claim  deed  of  the  premises  to  Thompson.     On  the 
f-.'  third  of  March,  1877,  and  the  twenty-eighth  of  January, 

\  1879,  Thompson  also  obtained  tax  deeds  of  the  property 

p\  under  sales  for  delinquent  taxes.     Plaintiff  brought  an 

;^  action  in  the  district  court  against  Thompson  to  cancel 

^'  '       '         those  deeds  and  quiet  in  him  the  title  to  the  property. 
"  V  Judgment  was  entered  in  that  action  on  the  twenty- 

;  seventh  of  February,  1880,  quieting  plaintiff's  title,  but 

establishing  a  lien  on  the  property  for  the  amount  of 
the  taxes  paid  by  Thompson,  and  providing  for  a  sale 
on  special  execution  for  the  satisfaction  of  the  lien. 
Plaintiff,  however,  subsequently  discharged  it  by 
'  <  paying  the  amount  found  to  be  due.  Defendant  alleged 
that  he  was  an  innocent  purchaser  for  value.  Also  that 
the  agreement  between  plaintiff  and  Stanton,  under 
which  the  conveyance  from  Davis  and  Stanton  to  plain- 
tiff was  executed,  was  that  plaintiff,  as  part  of  the 
consideration,  was  to  pay  the  Layton  Jay  judgment 
against  Stanton,  and  that  the  deeds  were  deposited  with 
a  third  party  in  escrow  until  that  agreement  should 
V  be  performed,  but  that  plaintiff  subsequently  obtained 

possession  of  them,   and   asserted    title    under  them, 
refusing  at  the  same  time  to  perform  the  agreement. 
^  He  also  alleged  that  Davis  held  the  title  to  the  property 

ill  trust  for  Stanton,  who  was  the  real  owner  thereof  at 
\    '  the  time  of  the  execution  sale  to  Tumilty;  and  in  a 

cross-petition,  alleging  these  facts,  he  prayed  that  his 
title  be  quieted.  '  Plaintiff,  in  his  reply,  pleaded  the 
judgment  rendered  in  the  action  against  Thompson  in 
bar,  alleging  that  defendant  is  now  estopped  by  that 
adjudication  from  either  asserting  title  in  himself  or 
denying  plaintiff 's  ownership  of  the  property. 

We  are  of  the  opinion  that  the  plea  of  estoppel 
should  be  sustained.     The  relief  demanded  by  plaintiff 
in  the  action  against  Thompson  was  the  setting  aside  of 
.  •  the  tax  deeds  and  the  quieting  of  his  title  to  the  prop- 

erty.   His  ownership  was  necessarily  drawn  in  question  ; 
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for,  unless  lie  was  the  owner,  he  was  entitled  to  no  relief 
in  the  action.  He  alleged  in  his  petition  that  he  was 
the  absolute  owner  of  the  property,  and  that  allegation 
was  denied  in  the  answer.  The  judgment,  then,  neces- 
sarily determines  not  only  that  the  tax  deeds  were 
invalid,  but  that  plaintiff  was  the  owner  of  the  property. 
A  judgment  operates  as  an  estoppel  not  only  as  to  all 
matters  in  issue,  but  as  to  all  points  controverted  upon 
which  the  verdict  or  finding  was  rendered.  Cromwell  v. 
County/  of  SaCj  94  U.  S.  351 ;  Haight  v.  City  of  Keokuk^ 
4  Iowa,  199 ;  Delany  v.  Heade,  4  Iowa,  292 ;  Shirland 
V.  Union  Nat.  Bank^  65  Iowa,  96.  It  will  be  observed 
that  the  conveyance  from  Tumilty  to  Thompson  was 
executed  pending  the  action,  so  that  the  latter  could 
have  pleaded  the  same  claim  of  title  in  that  action 
which  defendant  asserts  in  this.  It  makes  no  differ- 
ence that  the  conveyance  was  after  the  issue  was 
joined,  for  under  our  system  of  pleading  he  would  have 
been  permitted  to  set  up  the  claim,  by  proper  amend- 
ment, at  any  time  before  the  judgment  was  entered. 
Another  consideration  quite  as  conclusive  of  the  question 
grows  out  of  the  fact  that  plaintiff  was  required  by  the 
judgment  to  pay  the  amount  of  the  tax  which  Thompson 
had  paid  upon  the  land.  That  provision  of  the  judg- 
ment was  favorable  to  Thompson,  and  he  has  had  the 
benefit  of  it ;  and  neither  he  nor  his  privies  will  now  be 
permitted  to  assert  a  claim  which  he  owned  and  might 
have  asserted  in  the  former  action,  and  which,  if  valid, 
would  not  only  have  defeated  any  recovery  by  plaintiff, 
but  would  also  have  prevented  the  establishment  of  the 
right  which  Thompson  secured  by  the  jtWgment. 

AFFIliMED. 
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Railway  Company. 


1.  Evidence :  ciecumstantial  :  what  necessary.  A  theory  can- 
not be  said  to  be  established  by  circumstantial  evidence,  even  in  a 
civil  case,  unless  the  facts  relied  upon  are  of  such  a  nature,  and 
are  so  related  to  each  other,  that  it  is  the  only  conclusion  that  can 
reasonably  be  drawn  from  them.  It  is  not  sufficient  that  they  be 
consistent  merely  with  that  theory.     (See  opinion  for  illustration.) 

8.  BailroacLs :  injory  to  stock  _  from  want  of  fence  :  liability. 
Under  the  statute  (Code,  sec.  1289),  a  railroad  company  is  liable 
for  injury  to  stock  on  its  right  of  way  from  the  want  of  a  fence,  only 
when  such  want,  in  "connection  with  some  act  of  the  company,  is 
the  proximate  cause  of  the  injury  (compare  Young  v,  St.  Louis  £1, 
C  <Sb  N.  Ry.  Co,f  44  Iowa,  172) ;  and  in  this  case  no  such  act  is  shown. 

3. : :  NEGLIOENCE  NOT  INVOLVED.  In  an  action  for  injury 


to  stock,  where  the  petition  set  up  merely  that  the  injury  was 
caused  by  the  want  of  a  fence,  held  that  plaintiff  was  not  entitled 
to  have  the  question  of  general  negligence  adjudicated. 

Appeal  from  Decatur  District  Court — Hon.  John  W. 

Harvey,  Judge. 

Filed,  March  12,  1888. 

Action  for  the  recovery  of  double  the  valae  of  a 
horse  which  plaintiff  alleges  was  killed  on  defendant's 
railroad  at  a  point  where  it  had  the  right  to  fence  its 
track,  but  where  it  had  neglected  to  fence  the  same. 
The  cause  was  tried  to  the  court  without  the  intervention 
of  a  jury,  and  judgment  was  entered  for  plaintiff. 
Defendant  appeals. 


T.  M.  Stuart,  tor  appellant. 
Bulloch  &  Iloffman,  for  appellee. 
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Reed,  J. — The  main  question  in  the  case  is  whether 
the  judgment  is  supported  by  the  evidence.  It  is  undis- 
puted that  the  animal  in  question  was  killed  while  run- 
ning at  large  by  falling  from  a  bridge  oii  defendant's 
railroad,  and  that  the  track  at  that  point  was  not  fenced. 
None  of  the  witnesses  claim  to  have  seen  the  accident, 
and  the  exact  time  when  it  occurred  cannot  be  deter- 
mined from  the  testimony.  The  engineers  who  were 
employed  on  that  part  of  the  road  were  examined,  and 
each  testified  in  eifect  that  the  animal  was  not  struck  or 
thrown  from  the  bridge  by  his  engine,  and  that  he  did 
not,  at  any  time  near  the  date  when  it  was  found  dead 
beside  the  bridge,  see  it  upon  the  track  or  bridge.  It 
was  also  proven  that  all  the  tiuins  at  that  time  passed 
the  point  in  question  by  daylight.  PlaintiflE  claims,  how- 
ever, to  have  established  certain  circumstances  which  lead 
reasonably  to  the  conclusion,  as  she  claims,  that  the  ani- 
mal, being  frightened  by  an  approaching  train,  ran  upon 
the  bridge  until  it  fell  upon  the  ties,  and,  in  struggling 
to  arise,  it  fell  to  the  ground  below,  and  was  killed. 
Unless  this  theory  as  to  the  cause  of  the  injury  can  be 
maintained,  the  judgment  cannot  be  upheld,  for  there  is 
not  only  no  evidence  that  the  animal  was  struck  and 
thrown  from  the  bridge  by  a  passing  train,  but  there  is  pos- 
itive evidence  to  the  contrary,  and  no  effort  was  made  to 
impair  the  credit  of  the  witnesses  who  gave  that  testi- 
mony ;  and  when  we  look  into  the  testimony  relied  upon  to 
establish  the  theory,  we  think  it  utterly  fails  to  estab- 
lish it.  The  circumstances  relied  upon  are  that  the  ani- 
mal was  exceedingly  nervous,  and  was  always  liable  to 
be  frightened  by  a  moving  train  or  locomotive,  and  that 
it  was  with  great  difficulty  that  it  could  ever  be  driven 
upon  or  about  a  railroad  track ;  that  a  train  was  stopped 
near  the  bridge  on  the  evening  of  the  first  of  August, 
that  being  two  or  three  days  before  plaintiff  learned  of  the 
injury  ;  and  that  a  witness  who,  on  a  day  near  that  date, 
passed  near  the  bridge  at  three  o'clock  p.  m.,  and  again 
at  a  later  hour,  saw  the  horse  lying  dead  by  the  bridge 
on  his  return,  bat  did  not  see  it  when  he  passed  the  first 
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time.  The  evidence  of  the  stopping  of  the  train  is 
exceedingly  unsatisfactory,  none  of  the  witnesses  hav- 
ing seen  it  stop.  They  were  all  more  than  a  mile  from  the 
bridge  at  the  tin^e,  and  they  judged  that  it  stopped  from 
the  noise  that  they  heard ;  but,  if  it  should  be  conceded 
that  it  did  stop  at  the  time  alleged,  there  is  absolutely 
no  connection  between  that  circumstance  and  the  death  of 
the  animal,  or,  at  least,  none  is  shown.  The  witness 
who  iirst  saw  it  after  the  injury  did  not  pretend  to  fix 
the  date  when  he  saw  it.  The  fact  that  he  saw  it  at  that 
hour  in  the  day  is  of  no  materiality  at  all,  unless  the  cir- 
cumstance happened  on  the  evening  on  which  the  train 
was  stopped  ;  and  whether  it  did  happen  on  that  even- 
ing is  a  matter  of  mere  conjecture.     A  theory  cannot  be 

1.  EvfDEKcis:  ^^^^  *^  ^^  established  by  circumstantial 
tiarwfttt*'  evidence,  even  in  a  civil  action,  unless  the 
necessary.       facts  relied  upon  are  of  such  a  nature,  and 

are  so  related  to  each  other,  that  it  is  the  only  conclusion 
that  can  fairly  or  reasonably  be  drawn  from  them.  It  is 
not  sufficient  that  they  be  consistent,  merely,  with 
that  theory,  for  that  may  be  true,  and  yet  they  may 
have  no  tendency  to  prove  the  theory.  This  is  the  well-* 
settled  rule,  and  it  is  manifest  that  under  it  plaintiff's 
theory  is  not  established.  The  facts  relied  upon  to  prove 
it  are  quite  as  consistent  with  the  theory  that  the  ani- 
mal went  upon  the  bridge  of  his  own  volition,  or  that  he 
was  frightened  by  something  else  than  a  train,  and  ran 

2.  rmiroads:  ^P^^  ^^j  »s  with  it.  Plaintiff,  then,  has  not 
Bioek^from  sliowu  the  cause  of  the  injury.  We  have 
?encl:*iia-  ^^^^  ^^^^  liability  for  an  injury  of  this 
buity.  kind  attaches,  under    the    statute    (Code, 

sec.  1289),  when  the  want  of  a  fence,  in  connection  with 
some  act  of  the  defendant,  is  the  proximate  cause  of  the 
injury.  Young  v.  St.  Louis^  K.  C.  &  N.  Ry.  Co.^  44 
Iowa,  172. 

Counsel  for  plaintiff  insist,  however,  that  there  is 
a  liability  index^endent  of  the  statute,  and  that,  if  the 

bridge  was  so  constructed  or  situated  as  to 

neKHpince      be  dangerous  to  stock  running  at  large,  it 

was  an  act  of  negligence  to  leave  it  in  that 


DECEMBER  TERM,  1887.  251 

Goodnow  V.  Burrows. 

■    -        I'  ''       ■■        "■      ■  'p      1... —  .  ■ 

condition,  and  that  defendant  is  liable  on  that  ground. 
But  it  is  sufficient  to  say  that  that  question  does  not 
properly  arise  in  the  case.  PlaintiflE  did  not  seek  to 
recover  on  that  ground.  She  made  no  allegation  of  neg- 
ligence in  her  petition,  but  set  up  merely  that  the  injury 
was  caused  by  the  want  of  a  fence;  and  she  is  not, 
under  that  allegation,  entitled  to  have  the  question  of 
general  negligence  adjudicated. 

Reversed. 


Goodnow  v.  Burkows  et  al* 

1.  Former  Adjudication  :  recovery  of  taxes  taid  by  mistake. 
{Goodnow  V.  Litchfield,  59  Iowa,  226,  followed  ;  Goodnow  v.  Shaker ^ 
61  Iowa,  261,  distinguished.) 

2.      :    BY    JUDGMENT    IN    FEDERAL  COURT  :    JURISDICTION    UPON 

REMOVAL    OF  CAUSE  :  ONLY  PART    OF  DEFENDANTS  NON-RESIDENTS. 

Plaintiff 's  assignor,  a  corporation  resident  of  Iowa,  brought  an 
action  in  an  Iowa  court  against  another  corporation  resident  of 
Iowa,  and  several  non-residents,  including  the  defendant  herein. 
Several  of  the  non-resident  defendants,  not  including  the  defend- 
ant herein,  procured  a  removal  of  the  cause  to  the  circuit  court  of 
the  United  States.  After  such  removal,  the  defendant  herein, 
with  the  consent  of  the  plaintiff  in  that  case,  and  upon  a  finding 
of  the  federal  circuit  court  that  he,  by  reason  of  his  non-residence 
in  Iowa,  was  entitled  to  a  removal  of  the  cause,  was  allowed  to 
appear  and  answer  in  that  court,  and,  upon  a  trial  of  the  issues 
joined,  the  very  issue  involved  in  this  case  was  adjudicated  against 
plaintiff  *s  assignor ;  and,  upon  appeal  to  the  supreme  court  of  the 
United  States,  the  judgment  was  affirmed.  The  resident  defend- 
ant in  that  case  did  not  petition  for  a  removal  of  the  cause.  Plain- 
tiff herein  now  insists  that  that  judgment  is  not  binding  upon  him, 
on  the  ground  that  tbe  federal  court  had  no  jurisdiction,  becasue 
the  plaintiff  and  principal  defendant  in  that  case  were  both  resi- 
dents of  Iowa,  and,  therefore,  the  right  of  removal  did  not  exist . 
But  Jield— 


[*N0TE. — This  case  and  the  next  one  involve  substantially  the 
same  question,  to-wit,  the  question  of  res  adfudicata.  On  that  point 
a  rehearing  was  granted  in  each  case,  but  only  one  supplemental  opin- 
ion was  filed,  and  that  was  in  the  case  which  follows.  That  opinion, 
however,  applies  equally  to  both  cases,  and  should  be  read  in  connec- 
tion with  the  opinion  in  this  case] 
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(1)  Tliat  the  right  of  removal  did  exist  as  to  the  non-resident 
defendants,  if  the  cause  between  plaintiff  and  them  was 
such  that  it  could  be  determined  without  the  presence  of  the 
resident  defendant ;  and 

(2)  That,  whether  the  cause  was  such  or  not,  the  statute  govern- 
ing the  right  of  removal  is  a  federal  statute,  and  its  construc- 
tion by  the  federal  courts  is  binding  upon  the  state  courts; 
and,  since  the  federal  court  expressly  found  that  the  cause 

^  was  rightly  removed  as  to  the  defendant  herein,  and  the 

plaintiff  in  that  case  consented  in  that  court  to  a  trial  and 

determination  of  the  cause  as  between  it  and  the  defendant 

.  herein,  its  assignee,    the  plaintiff  herein,  is  bound  by  the 

judgment  in  that  case. 

(3)  Thai  it  is  immaterial,  so  far  as  the  question  of  former  adju- 
dication is  concerned,  whether  the  decision  of  the  federal 
court  as  to  the  removability  of  the  case  was  right  or  wrong ; 
and  if  the  resident  defendant  followed  the  case  to  the  fed- 
eral courts,  and,  by  consent  of  the  plaintiff,  had  its  rights 
adjudicated  there,  with  or  without  jurisdiction,  that,  also,  is 
immaterial  to  the  point  herein  decided. 

Appeal  from  Webster  District  Court. 

Filed,  April  22,  1885, 

[Refiled,  March  12,  1888.] 

AcTiOT^  in  equity  to  recover  taxes  under  the  same 
circumstances  substantially  as  stated  in  Ooodnow  v. 
Moulton^  61  Iowa,  655.  There  was  a  decree  for  the 
plaintiff,  and  the  defendants  appeal. 

Nourse  &  Kauffman^  for  appellants. 

George  Orane^  for  appellee. 

See  VERS,  J. — T.  The  defendants  pleaded  as  a 
defense  a  former  adjudication,  and  rely  on  Homestead 
Co.  V.  Valley  Ry.  Co,,  17  Wall.  163,  to  establish  it,  and 
their  counsel  insist  that  this  case  comes  within  and  is 
governed  by  Goodnow  v.  Litchfield,  69  Iowa,  226.  On 
the  other  hand,  counsel  for  the  appellee  insists  that  the 
rule  established  in  Goodnow  v.  Slryker,  61  Iowa,  261,  is 
applicable,  and  that  this  case  must  be  determined  in 
accordance  therewith.     We  deem   it  sufficient  to  say 
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that  this  case,  in  every  respect,  is  like  that  of  Ooodnoio 
V,  Litchfield^  and  that  the  plea  of  former  adjudication 
has  undoubtedly  been  established,  unless  this  case  is 
governed  by,  and  must  be  determined  in  accord  with, 
Qoodnow  7?.  Stryker.  In  this  last  case,  Webster  county 
filed  a  petition  and  stated  that  the  taxes  had  never  been 
paid,  and  that  the  same  were  due  the  county.  To  avoid 
a  recovery  by  the  county,  the  defendant  pleaded  that 
the  taxes  had  been  paid  by  the  plaintiff's  assignor,  and 
it  was  thought  by  the  court  that  the  adoption  by  defend- 
ant of  such  payments  for  the  purpose  of  escaping  lia- 
bility to  the  county  should  be  regarded  as  an  adoption 
of  the  payment  as  between  the  plaintiff  and  defendant, 
and,  therefore,  a  right  of  action  had  arisen  since  the  for- 
mer ad]  udication.  We  have  no  occasion  to  either  affirm 
or  deny  the  correctness  of  the  rule  established  in  that 
case,  for  the  reason  that  it  does  not  appear  that  Web- 
ster county  is  a  party  to  this  action,  and  there  is  no  con- 
troversy, in  fact,  as  to  the  payment  of  the  taxes. 

This  action  was  brought  to  recover  the  taxes  for 
1861,  1862  and  1863,  which  the  petition  states  were  paid 
to  Webster  county  by  the  Dubuque  &  Sioux  City  Rail- 
road Company,  and  that  said  company  assigned  and 
transferred  its  claim  to  the  plaintiff.  The  defendants  in 
their  answer  denied  that  the  taxes  w^ere  paid  by  the 
railroad  company,  but  stated  that,  if  any  payment  of 
said  taxes  was  made,  the  same  was  made  by  a  corpora- 
tion known  as  the  *'Iowa  Homestead  Company,"  and 
that  whatever  taxes  were  so  paid  were  paid  voluntarily 
by  the  party  paying  the  same,  and  that  no  right  or 
cause  of  action  existed  against  the  defendants  on 
account  thereof.  Clearly,  we  think,  the  defendants, 
under  the  facts  above  stated,  cannot  be  said  to  have 
adopted  the  payments  of  the  taxes  made  by  plaintiff's 
assignor  in  order  to  escape  liability  to  another  party. 
There  is  no  claim  or  pretense  in  this  case  that  the 
defendants  were  or  could  be  made  liable  to  Webster 
county.  The  defendants,  in  substance,  pleaded  that  the 
payment  of  the  taxes  had  been  voluntarily  or  officiously 
made,  and,  therefore,  no    right    of  action  existed  in 
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ifavor  of  the  plaintiflF  against  the  defendants.  This 
question  was  determined  in  Ooodnom  v.  Litchfield^ 
before  cited,  and  we  adhere  theretb. 

II.  Counsel  for  the  appellee  contends  that  the  case 
in  17  Wall.  153,  before  cited,  cannot  be  regarded  as  an 
adjudication,  because  the  supreme  court  of  the  United 
States  did  not  have  jurisdiction,  and,  therefore,  the 
judgment  is  void,  and  not  binding  on  the  plaintiff  or 
those  under  whom  he  claims.  The  Homestead  case  was 
originally  commenced  in  the  state  courts  against  the 
Des  Moines  Navigation  &  Railroad  Company,  Roswell 
S.  Burrows  and  others.  The  navigation  company  was, 
in  one  sense,  the  principal  defendant,  .  and  both  it  and 
the  plaintiff  are  corporations  organized  under  the  laws 
of  Iowa,  and,  therefore,  both  residents  of  the  same 
state.  It  will  be  conceded  as  to  the  corporations,  plain- 
tiff and  defendant,  that  the  right  of  removal  from  the 
state  to  the  federal  court  did  not  exist ;  but  it  was  stated 
in  the  petition  that  the  navigation  company  had  con- 
veyed a  portion  of  the  lands  in  controversy  to  Burrows 
and  others,  who  were  made  defendants,  and  who  were 
non-residents,  and  relief  was  asked  against  them.  Three 
of  said  defendants  made  application  for  a  removal  of 
the  cause  to  the  federal  court.  R.  S.  Burrows,  under 
whom  the  defendants  claim,  was  not  one  of  the  defend- 
ants who  applied  for  such  removal.  The  state  court 
seems  to  have  made  two  orders  for  the  removal  of  the 
cause  to  the  federal  court ;  one  on  October  13,  1868,  and 
the  other  three  days  thereafter.  There  is  some  doubt 
whether  the  removal  was  ordered  as  to  all  the  defend- 
ants, or  only  as  to  those  who  had  asked  that  it  be  made. 
It  will,  however,  be  conceded  that  the  order  of  the  state 
court  included  the  latter  only,  and  this  was  assumed  by 
the  circuit  court  of  the  United  States.  This  appears 
from  an  order  made  by  said  circuit  court  in  May,  1870, 
where  such  fact  is  recited,  and  it  is  stated  in  said  order 
that,  it  appearing  that  said  Burrows  and  others  were 
non-residents,  and  that  they  held  under  the  same  title 
and  right  as  the  defendants  who  had  obtained  the  order 
of  removal,  and  the  plaintiff  consenting  thereto,  it  was 
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ordered  that  the  cause  as  to  all  the  defendants  be  trans- 
ferred to  the  federal  court,  and  thereafter  the  cause, 
without  objection,  was  tried  and  determined  in  the  cir- 
cuit court  of  the  United  States.  The  plaintiff,  having 
been  defeated,  appealed  to  the  supreme  court  of  the 
United  States,  and  the  decree  of  the  circuit  court  was 
affirmed.     17  Wall.  153. 

We  understand  counsel  to  claim  that,  as  the  right 
of  removal  did  not  exist  as  to  the  plaintiff  and  corpor- 
ation defendant,  because  they  were  bbth  residents  pf  the 
state  of  Iowa,  the  federal  court  did  not  have  jurisdic- 
tion, and  that  its  judgment  is  void,  although  all  parties 
consented  that  the  cause  should  be  tried  and  determined 
by  said  court.  Counsel  cites  a  large  number  of  author- 
ities which,  he  claims,  support  his  position ;  but  we 
think  they  are  clearly  distinguishable,  because  the  facts 
are  materially  different. 

It  will  be  conceded,  for  the  purposes  of  this  case, 
that  the  state  court  erred  in  ordering  a  removal  as  to 
any  of  the  defendants,  because  all  of  them  were  not 
entitled  thereto.  But  no  appeal  was  taken  from  such 
order,  nor  was  the  federal  court  asked  to  remand  the 
cause  to.  the  state  court.  The  federal  court  assumed  and 
took  jurisdiction  with  the  consent  of  all  the  parties  to 
the  action.  The  jurisdiction  of  the  federal  courts 
depends  upon  residence,  and  the  amount  in  controversy. 
Ordinarily  the  subject-matter  is  within  the  jurisdiction 
of  such  courts,  and  in  the  case  under  consideration  the 
federal  court  had  undoubted  jurisdiction,  except  as  it 
might  be  affected  by  the  question  of  citizenship. 

Now,  as  we  have  seen,  the  court,  with  the  consent 
of  the  plaintiff,  under  whom  the  plaintiff  in  this  action 
claims,  assumed  and  took  jurisdiction  of  the  action  and 
all  of  the  parties  without  any  objection  submitted 
thereto.  The  judgment  in  such  case  as  to  the  parties 
and  those  claiming  under  them  cannot  be  said  to  be  void. 
Clearly,  it  seems  to  us  that  the  homestead  company, 
aft^r  invoking  or  consenting  to  the  jurisdiction  of  the 
federal  courts,  and  consenting  that  they  should  hear  and 
determine   the    cause,   should  be   estopped  from  now 
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claiming  that  the  judgment  is  void  because  the  court 
did  not  have  jurisdiction.  The  question  of  jurisdiction 
relates  to  the  parties,  and  not  to  the  subject-matter  of 
the  action  ;  and  if  the  parties  make  no  objection,  and 
consent  that  the  court  should  determine  the  controversy, 
we  think  they  are  bound  thereby,  although  the  court  is 
one  of  limited  jurisdiction,  provided  there  was  jurisdic- 
tion of  the  subject-matter. 

III.  It  is  objected  by  the  appellee  that  the  evidence 
upon  which  the  case  was  tried  in  the  district  court  is 
not  properly  and  suflSciently  identified  by  the  statement 
contained  in  the  abstract.  Conceding  this  to  be  so,  we 
think  appellants  have  filed  a  paper  which  does  sufficiently 
identify  the  evidence,  and  which  shows  that  the  evi- 
dence upon  which  the  case  was  tried  in  the  district  court 
is  in  the  record  before  this  court. 

Reversed. 

[  See  next  case  for  supplemental  opinion.] 


GooDNow  V.  Burrows  et  al. 

Former  Adjudication  :  recovery  of  taxes  paid.  ( Goodnow  v. 
Burrows,  ante,  p.  251,  followed  ;  Qoodnow  v.  Stryker,  61  Iowa,  261, 
distinguished.) 

Appeal  from   Webster  District  Court. 

Piled,  April  22,  1885. 

[Refiled,  MA.Rcn  12, 1888.] 

The  facts  in  this  case  are  precisely  like  those  in  the 
preceding  case,  except  as  indicated  in  the  opinion.  The 
court  rendered  a  decree  in  favor  of  the  plaintiff,  and  the 
defendants  appeal. 

Nourse  &  Kauffman.^  for  appellants. 
Geo.  Crane^  for  appellee. 
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Seevers,  J. — The  petition  states  that  Webster 
county  levied  taxes  on  certain  real  estate,  described  in 
the  petition,  which  belonged  to  Roswell  S.  Burrows,  for 
the  years  1864  to  1871,  inclusive,  and  that  the  Iowa 
Homestead  Company  "gave  or  delivered  over'*  to  said 
county  the  amount  of  taxes  so  levied,  and  took  from 
the  county  ' '  receipts  showing  the  amounts  so  handed 
over."  This  amounts  to  an  allegation  that  the  home- 
stead company  paid  the  taxes  aforesaid,  and  the 
evidence  introduced  by  the  plaintiff  so  shows.  The  pay- 
ment was  absolute.  No  rights  whatever  were  reserved. 
Webster  county  was  made  a  defendant,  and  the  relief 
asked  is  that  an  account  be  taken  of  the  taxes  paid,  and 
that  the  plaintiff  have  a  decree  against  Burrows  for  such 
amount  in  the  name  of  the  plaintiff,  or  in  the  name  of 
Webster  county,  and  that  the  same  be  made  a  lien  on 
the  lands.  Webster  county  answered  the  petition,  and 
denied  the  allegations  of  the  petition,  and  pleaded  a  for- 
mer adjudication.  Afterwards  the  plaintiff-  filed  an 
amendment  to  the  petition,  and  stated  that,  at  the  time 
the  taxes  were  "handed  over"  or  paid  to  Webster 
county,  it  was  agreed  and  understood  that,  if  the  county 
should  receive  or  collect  the  said  taxes  of  and  from  the 
said  defendant,  the  county  would  repay  the  taxes  to  the 
plaintiff's  assignor,  the  homestead  company,  and  that  it 
was  understood  and  agreed  that  the  county  would  sue 
defendant  in  its  own  name  for  said  tax^,  and  in  case  it 
should  collect  the  same  the  county  would  pay  such 
amount  to  the  plaintiff's  assignor. 

Afterwards,  in  January,  1879,  the  county  filed  a 
substituted  answer  for  the  pleading  theretofore  filed, 
and  stated  that  it  claimed  the  benefit  of  the  suit  com- 
menced by  the  plaintiff,  and  "that  said  taxes  have  never 
been  paid,  nor  any  part  thereof,  and  that  defendant 
Burrow^s  has  never  paid  any  taxes  to  said  county,  nor 
any  part  thereof  ;  on  the  contrary,  the  whole  thereof  are 
due  said  county  from  said  defendant."  Appropriate 
relief  was  asked.     In  October,  1879,  the  plaintiff  filed  an 
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amendment,  or  additional  petition,  stating  that  R.  S. 
Burrows  had  died  in  March,  1879,  and  asking  that  the 
present  defendants,  as  his  heirs  or  executors,  be  made 
defendants  to  the  action.  Afterwards,  in  May,  1880, 
the  plaintiff  filed  an  amendment  to  his  petition,  and 
thereby  struck  out  of  the  petition  all  allegations  therein 
as  to  any  agreement  with  the  county  that  it  should 
bring  suit  for  the  taxes,  and  if  it  collected  the  same  it 
would  pay  the  amount  so  collected  to  plaintiff's 
assignor,  and  struck  out  the  prayer  for  a  decree  in  the 
name  of  the  county  for  the  use  of  the  plaintiff,  and 
asked  a  decree  in  favor  of  the  plaintiff  against  the 
defendants.  R.  S.  Burrows  was  served  with  notice  of 
the  action,  but  he  never  filed  an  answer.  The  present 
defendants  appeared,  and  in  December,  1880,  they  filed 
a  petition  asking  the  removal  of  the  cause  to  the  federal 
court,  which  the  state  court  denied.  Afterwards,  the 
defendants  answered  the  petition  and  pleaded  a  former 
adjudication,  and  denied  'Hhat  the  county  of  Webster 
has  any  interest  in  the  suit,  either  as  a  plaintiff  or 
defendant,  but  aver  that  the  taxes  assessed  against  the 
real  estate  described  in  the  plaintiff 's  petition  have  been 
fully  paid,  and  the  lien  thereof  fully  discharged."  The 
defendants  admitted  the  levy  of  the  taxes,  and  that  the 
homestead  company  paid  the  same,  but  stated  that  such 
payments  were  voluntary. 

\  Counsel  for  appellee  insists  that  this  case  comes 
within  the  rule'  established  in  Ooodnow  v.  Stryker^  61 
Iowa,  261,  and  for  the  purpose  of  determining  this  single 
question  we  have  stated  fully  the  material  portions  of 
the  pleadings,  for  the  reason  that  they  are  somewhat 
different  from  those  in  the  preceding  case.  The  amended 
answer  filed  by  Webster  county  should  possibly  be 
treated  as  a  cross-petition.  To  it,  however,,  no  answer 
was  filed,  nor  was  any  default  taken,  and  when  the  cause 
was  tried  the  county  did  not  appear.  The  record  dis- 
closes the  fact  that  the  trial  was  wholly  between  the 
plaintiff  and  the  defendants.  The  decree  settles  their 
rights  only.  It,  therefore,  clearly  appears  that  whatever 
Webster   county  may  have  at  one  time  claimed  waa 
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abandoned,  and  the  plaintiff  clearly  indicated,  by  the 
last  pleading  filed  by  him,  that  he  also  abandoned  any 
and  all  relief  based  on  any  rights  the  county  had. 
Besides  this,  the  plaintiff  alleged  in  the  petition  that 
the  homestead  company  had  paid  the  taxes  to  the 
connty,  and  this  was  admitted  by  the  defendants  in 
their  answer.  The  only  issues,  therefore,  in  the  case 
were  whether  the  payments  were  voluntary,  and  the  for- 
mer adjudication. 

It  is  apparent  that  the  defendants  were  not  required 
and  did  not  avail  themselves  of  the  payments  made  by 
the  homestead  company  to  defeat  the  claim  of  the 
county,  for  the  reason  that  the  county  had  abandoned 
such  claim ;  and  as  to  the  plaintiff,  as  we  have  said, 
there  was  no  issue  as  to  who  had  paid  the  taxes,  nor  was 
there  any  controversy  as  to  such  payments  except  as  to 
the  amount  paid.  This  case,  therefore,  is  not  within 
the  rule  established  in  the  StryJcer  case^  above  cited,  and, 
following  the  foregoing  case,  the  plea  of  former  ad  judica- 
tion must  be  sustained,  and  the  decision  of  the  district 
court 

Reversed. 

Supplemental  Opinion. 

[  Piled,  Maeoh  12,  1888.] 

RoTHRocK,  J. — The  foregoing  opinion  was  filed  in 
this  cause  on  the  twenty -second  day  of  April,  1886.  At 
the  same  time  an  opinion  was  filed  in  the  case  of  Good- 
now V.  Louisa  C.  Burrows  et  al.  See  p.  251,  ante.  Peti- 
tions for  rehearing  were  filed  in  both  of  the  cases,  and 
rehearings  were  granted.  The  question  as  to  an  adjudi- 
cation of  the  plaintiff's  right  to  recover  for  the  taxes 
paid  was  considered  in  both  cases.  In  the  case  against 
Louisa  C.  Burrows  this  question  was  discussed  and 
determined  in  the  opinion,  and  the  opinion  in  the  case 
at  bar  merely  follows  the  decision  in  the  other  case. 
We  have  thought  it  proper  to  dispose  of  that  question 
on  rehearing  in  this  case. 

The  defendants  claim  that  all  right  of  the  plaintiff 
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to  recover  for  these  taxes  was  adjudicated  and  settled 
against  the  assignor  of  the  plaintiff  in  the  case  of 
Homestead  Co.  v.  Valley  Ry.  Co.^  17  Wall.  153.  The 
plaintiff,  in  answer  to  this  claim,  makes  the  same  qnes- 
tion  now,  on  rehearing,  as  was  made  on  the  original  sab- 
mission  of  the  cause,  that  there  was  no  adjudication  of 
this  question,  because  the  circuit  court  of  the  United 
States,  before  which  the  cause  was  tried,  and  the 
supreme  court  of  the  United  States,  in  which  it  was 
disposed  of  upon  appeal,  had  no  jurisdiction  of  the 
suit.  In  order  that  the  ruling  we  make  upon  this  ques- 
tion may  be  fairly  understood,  it  is  necessary  that  we 
should  refer  to  certain  parts  of  the  record  in  the  case  of 
Homestead  Co.  v.  Valley  Ry.  Co.^  supra.  The  suit  was 
commenced  in  the  district  court  of  Webster  county,  in 
this  state,  in  1868.  The  Des  Moines  Navigation  & 
Railroad  Company  was  made  a  party  defendant,  and  it 
was  stated  in  the  petition  that  it  was  a  corporation 
created  by  the  laws  of  Iowa.  The  names  of  Edwin  C. 
Litchfield,  Electus  B.  Litchfield,  Roswell  S.  Burrows, 
and  a  number  of  others  were  inserted  in  the  petition  as 
defendants.  The  object  of  the  action  was  to  quiet  the 
plaintiff's  alleged  title  to  what  was  known  as  the  **  Des 
Moines  River  Grant  of  Lands"  ;  and  it  was  alleged 
that  the  navigation  and  railroad  company  had  conveyed 
certain  parcels  of  the  land  to  the  persons  above  named. 
The  defendants,  the  navigation  and  railroad  company 
and  Edwin  C.  Litchfield  and  Electus  B.  Litchfield, 
accepted  service  of  an  original  notice  in  the  action; 
and  on  the  fifteenth  day  of  May,  1869,  Edwin 
C.  Litchfield  and  Electus  B.  Litchfield,  with  John 
Stryker,  another  defendant,  appeared  in  the  dis- 
trict court  of  Webster  county,  and  filed  a  petition  for 
the  removal  of  the  cause  to  the  circuit  court  of  the 
United  States,  upon  the  ground  that  they  were  citizens 
of  the  state  of  New  York,  and  the  plaintiff  was  a  cit- 
izen of  the  state  of  Iowa.  An  order  of  removal  was 
made,  of  which  the  following  is  a  copy:  "In  this 
cause  the  defendants  Litchfield  and  Strvker  come  and 
file  their  affidavits,  bond  and  petition  for  the  transfer 
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of  this  cause  to  the  circuit  court  of  the  United  States 
for  the  district  of  Iowa,  under  certain  acts  of  congress 
of  the  United  States ;  and  the  court  being  satisfied  that 
said  affidavits  and  petition  are  sufficient  under  said  law, 
and  said  bond  being  approved  by  the  court,  it  is  ordered 
that  this  cause,  as  to  the  said  defendants,  be'  transferred 
to  said  circuit  court  of  the  United  States  ior  the  district 
of  Iowa,  and  the  clerk  is  ordered  to  make  the  proper 
papers  for  said  transfer."  After  the  cause  was  removed, 
Roswell  S.  Burrows  appeared  in  the  circnit  court  of  the 
United  States,  and  filed  his  answer,  in  which  he  alleged 
that  he  was  a  citizen  of  the  state  of  New  York,  and 
that  he  was  the  owner  of  lands  in  controversy  in  the 
action,  which  he  specifically  described,  and  that  he 
acquired  said  lands  by  grant  from  the  navigation  and 
railroad  company.  Others  of  the  defendants  also  filed 
their  answers.  Thereupon  the  circuit  court  entered  the 
following  order :  "  This  action  was  commenced  in  the 
district  court  of  Webster  county,  Iowa,  at  the  October 
term  of  said  district  court.  The  defendants  Edwin  C. 
Litchfield,  Electus  B.  Litchfield  and  John  Stryker  filed 
their  affidavit,  bond  and  petition  asking  the  removal  of 
this  action  from  said  district  court  to  this  court,  under 
the  provisions  of  the  act  of  congress,  approved  March  2, 
1867,  entitled  '  An  act  to  amend  "  an  act  for  the  removal 
of  causes  in  certain  cases  from  the  state  courts ," 
approved  July  17,  1866.'  And  it  appearing  to  said 
district  court  that  said  Edwin  C.  Litchfield,  Electus  B. 
Litchfield  and  John  Stryker  were  non-residents  of  the 
state  of  Iowa,  and  residents  of  the  state  of  New  York, 
and  that  their  application  for  the  removal  of  this  cause 
to  this  court  is  in  all  respects  conformed  to  the  require- 
ments of  said  act  of  congress,  the  said  district  court, 
at  the  October  term  thereof,  in  the  year  1868,  made  the 
usual  order  transferring  and  removing  this  cause  to  this 
court,  as  to  the  defendants  Edwin  C.  Litchfield,  Electus 
B.  Litchfield  and  John  Stryker ;  and  this  cause,  as  to 
said  defendants,  rehnoved  to  this  court  for  trial.  And 
it  api)earing  that  the  defendants  Samuel  G.  Wolcott, 
Roswell   S.   Burrows,    Wra.   J.  McAlpine,  Richard  B. 
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Chapman,  Albert  H.  Tracy,  Francis  W.  Tracy,  Harriet 
Tracy    and  Edward  Wade  are  each    and    every   one 
of    them     non-residents  of   the   state    of   Iowa    and 
district  of  Iowa,  and,  nnder  the  statute  above  referred 
to,  are  also  entitled  to  a  removal  of  this  cause  from  the 
state  court, 'and  that  said'defendants,  with  the  express 
consent  and  approval  of  the  plaintiff,  have  appeared 
and  answered  the  bill  herein,  and  asked  to  be  made  par- 
ties defendant,  and  that  their  rights  may  be  heard  and 
determined  in  this  court  and  on  the  trial  of  this  action; 
and  it  further  appearing  to  this  court  that  the  defend- 
ants so  asking  to  be  made  parties  claim  and  •hold  under 
'the  same  title  as  the  defendants  Edwin  C.  Litchfield, 
Electus  B.  Litchfield  and  John  Stryker,  and  that  their 
defense  is  in  all  respects  identical ;  with  the  said  plaintiff 
consenting,  it  is  ordered  that  said  Samuel  G.  Wolcott, 
Wm.  B.  Wells,  Roswell  S.  Burrows,  Wm.  J.  McAlpine, 
Richard  B.    Chapman,   Albert  H.   Tracy,   Francis  W. 
Tracy,  Harriet  Tracy  and  Edward  Wade,  and  each  and 
every  one  of  them,  be  made  parties  defendant  herein ; 
that  the  answer  filed  by  said  persons  be  taken  and 
deemed  their  answer  to  the    complainant's  bill,   and 
that  by  their  ai)pearance  and  answer  herein  the  said  per- 
sons be  deemed  and  treated  as  defendants  herein,  and 
their  rights  in  the  premises  adjudicated  in  and  by  this 
court  in  said  action.''      It  appears  that  the  navigation 
company,   defendant,   also  answered;  but  it  made  no 
application  for  the  removal  of  the  cause,  and,  in  the 
further  proceedings  in  the  federal  circuit  and  supreme 
courts,  no  mention  is  made  of  any  reason  why  it  was 
retained  as  a  defendant.     It  appears,  however,  that  it 
was  so  treated  through  the  further  progress  of  the  case, 
and  until  the  final  decree  in  the  supreme  court,  in 
which  it  was  determined  that  plaintiff  had  no  title  to 
the  lands  in  controversy,  and  that  it  had  no  right  to  be 
reimbursed  for  taxes  paid  upon  the  land.    That  decision, 
so  far  as  it  pertained  to  the  right  to  recover  for  taxes, 
was  followed  by  this  court  in  Ooodnow  v.  Litchfield^  59 
Iowa,  226. 

Counsel  for  the  plaintiff   insists  that  the  federal 
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court  had  no  jurisdiction  of  the  action,  because  the 
homestead  company,  plaintiff,  and  the  navigation  com- 
pany, defendant,  were  both  citizens  of  the  state  of 
Iowa.  The  act  of  congress  under  which  the  removal  of 
the  cause  was  ordered  is  as*  follows  :  "  When  the  suit 
is  against  an  alien  and  a  citizen  of  the  state  wherein  it 
is  brought,  or  is  by  a  citizen  of  such  state  against  a 
citizen  of  the  same  and  a  citizen  of  another  state,  it 
may  be  so  removed  ( from  the  state  to  the  federal  court ), 
as  against  said  alien  or  citizen  of  another  stsfte,  upon 
the  petition  of  such  defendant,  filed  at  any  time  before 
the  trial  or  final  hearing  of  the  cause,  if,  so  far  as  it 
relates  to  him,  it  is  brought  for  the  purpose  of  restrain- 
ing or  enjoining  him,  or  is  a  suit  in  which  there  can  be 
a  fiaal  determination  of  the  controversy,  so  far  as 
concerns  him,  without  the  presence  of  the  other  defend- 
ants as  parties  in  the  cause.  But  such  removal  shall 
not  take  away  or  prejudice  the  right  of  the  plaintiff  to 
proceed  at  the  same  time  with  the  suit  in  the  state 
court  as  against  the  other  defendants."  Rev.  Stat. 
U.  S.  114.  Counsel  for  appellee  has  cited  a  number  of 
decisions  of  the  supreme  court  of  the  United  States,  in 
which  it  was  held  that  the  federal  courts  had  no  jurisdic- 
tion of  the  causes  removed  to  them  from  the  state  courts 
because  of  the  want  of  the  requisite  citizenship  of  the 
parties.  In  all  of  these  cases  the  question  of  juris- ^ 
diction  was  raised,  either  upon  appeal  or  by  writ  of 
error,  in  the  very  cause  in  which  the  question  was 
involved.  We  do  not  regard  it  as  necessary  to  set  out 
or  consider  these  cases.  It  is  claimed,  however,  that, 
where  it  appears  upon  the  face  of  the  record  that  the 
federal  court  had  no  jurisdiction  of  a  cause,  its  judg- 
ment is  void,  and  may  be  attacked  collaterally.  This 
may  be  conceded  for  the  purposes  of  this  case ;  but  it 
does 'not  meet  the  question  under  consideration.  It 
does  not  follow  that  because  the  homestead  company, 
plaintiff,  and  the  navigation  company,  defendant,  were 
both  citizens  of  the  state  of  Iowa,  and  this  fact 
appeared  upon  the  face  of  the  record,  that  the  federal 
court  was  without  jurisdiction.      The  proposition  might 
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be  conceded  if  the  navigation  company  had  been  the 
only  party  defendant ;  but  the  defendants  Litchfield 
and  Stryker,  who  petitioned  for  the  removal  of  the 
suit  as  to  them,  were  defendants  and  citizens  of  the 
state  of  New  York,  and  they  had  the  right  to  present 
the  question  to  the  state  court  whether  or  not  they  were 
entitled  to  a  removal,  notwithstanding  the  navigation 
company,  defendant,  and  the  plaintiff  were  both  citizens 
of  Iowa.  This  is  just  what  was  done ;  at  least,  the 
state  court  ordered  that  the  ''cause  as  to  the  said  defend- 
ants [  Litchfield  and  Stryker  ]  be  transferred  to  the  cir- 
cuit court  of  the  United  States",  and  the  circuit  court 
found  and  defter  mined  that  the  cause  was  transferred 
and  removed  to  the  circuit  court  "  as  to  the  defendants 
Edwin  C.  Litchfield,  Electus  B.  Litchfield  and  John 
Stryker  ;  and  this  cause,  as  to  said  defendants,  removed 
to  this  court  [the  circuit  court]  for  trial."  Afterwards, 
by  order  of  the  court,  and  with  the  *'  express  consent 
and  approval  of  the  plaintiff",  the  other  defendants, 
non-residents  of  the  state  of  Iowa,  including  Roswell 
C.  Burrows,  appeared  in  the  circuit  court  and  answered, 
and  they,  were  admitted  to  defend,  upon  the  ground 
that  they  held  the  lands  claimed  by  them  by  the  same 
title  as  the  defendants  upon  whose  petition  the  cause 
had  been  removed,  and  were  also  entitled  to  a  removal 
of  the  cause  from  the  state  court.  There  was  an 
express  decision  of  the  federal  court  that  these  defend- 
ants were  entitled  to  a  removal  of  the  cause  from  the 
state  to  the  federal  court.  The  question  was  directly 
presented  and  determined  by  both  the  state  and  federal 
courts.  The  navigation  company  made  no  application 
for  removal,  and  the  right  to  removal  as  to  all  of  the 
defendants  was  not  determined.  The  statute  under 
which  the  removal  was  effected  does  not  require  that  all 
of  the  defendants  must  necessarily  be  citizens  bf  a 
state  other  than  that  of  which  the  plaintiff  is  a  citizen. 
If  there  can  be  a  final  determination  of  the  controversy, 
so  far  as  concerns  the  non-resident  defendants  who  peti- 
tion for  the  removal,  without  the  presence  of  the  other 
defendants  as  parties,  then  the  petitioners  are  entitled 
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to  the  removal,  and  there  was  ground  for  holding  thp^t 
the  action  was  severable.  It  is  quite  apparent  that  the 
plaintiff  in  that  case  might  have  brought  separate 
actions  against  all  of  the  defendants  ;  and  the  naviga- 
tion company,  the  grantor  of  the  other  defendants,  was 
in  no  sense  an  indispensable  or  necessary  party  to  an 
action  against  its  grantees.  But  whether  the  action  was 
severable  or  not  is  not  for  this  court  to  determine.  That 
was  a  question  for  the  federal  court.  Its  decision  was  a 
construction  of  the  federal  statute,  as  applicable  to  the 
facts  of  the  case  before  it,  and  it  is  manifest  that  no 
state  court  is  authorized  to  declare  that  the  decision 
was  erroneous.  And  it  is  entirely  immaterial  what 
became  of  the  navigation  company  as  a  party  to  the 
action.  If  it  followed  the  case,  and,  by  consent  of 
the  plaintiff,  had  its  rights  adjudicated,  that  cannot 
affect  the  adjudication  as  between  the  homestead  com- 
pany and  the  defendants  who  were  held  to  be  entitled 
to  the  removal  as  to  them.  At  the  instance  of  the 
plaintiff,  this  court  has  held  that  the  decision  in  the 
homestead  case  was  the  authoritative  and  binding 
adjudication  that  the  defendants  therein  were  the 
owners  of  the  land  which  was  so  long  in  controversy. 
Goodenough  v.  Moulton^  51  Iowa,  655.  We  are  asked 
now  to  hold  that  the  federal  court  had  no  jurisdiction 
in  that  case ;  and  of  course  it  must  follow  that,  having 
no  jurisdiction,  its  decree  was  void,  and  neither  settled 
the  title  nor  the  right  to  recover  taxes  paid  by  the  par- 
ties. We  must  decline  to  take  such  a  position.  We 
have  said  that  the  question  whether  the  action  was 
severable  was  properly  presented,  and  that  it  is  imma- 
terial, so  far  as  the  authority  of  this  court  is  concerned, 
to  determine  whether  it  was  correctly  decided  or  not. 
It  may  be  that  under  the  case  of  Shainwald  v.  Lewis, 
108  U.  S.  158;  8.  c,  2  Sup.  Ct.  Rep.  385,  and  other 
cases  cited  by  counsel  for  appellee,  the  decision  was 
erroneous.  On  the  other  hand,  under  the  case  of  Bar- 
ney  v.  Latham,  103  U.  S.  210,  and  other  cases,  it  may 
have  been  correct.  But  we  cannot  go  into  that  question. 
The  homestead  company  should  have  made  the  question 
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in  the  case.  The  question  cannot  be  determined  by 
this  coart.  The  case,  so  far  as  it  involves  the  question 
of  whether  or  not  the  action  was  severable,  is  a  law 
unto  itself,  so  to  speak,  and  cannot  be  controlled  by 
other  adjudged  cases. 

The  foregoing  opinion  is  adhered  to,  and  the  decree 

Reversed. 


The  State  ex  rel.  Braden  v.  Chamberlin  et  al. 


\ 


1.  Intoxicating  Liquors:  sale  undeb  FERinr:  incorrect 
REPORTS :  MISTAKE :  LIABILITY*  ON  BOND.  In  an  action  on  a  bond 
given  to  procure  a  permit  to  sell  intoxicating  liquors,  the  alleged 
cause  of  action  was  that  the  defendant  made  false  returns  to  the 
auditor.  Defendant,  in  an  amendment  to  his  answer,  stated  in 
substance  that  the  reports  were  erroneous  in  several  particulars, 
but  that  such  errors  were  the  result  of  mistakes  on  his  part.  Mdd 
that  the  amendment  should  have  been  stricken  out  on  motion, 
because,  in  an  action  at  law  at  least,  the  penalty  of  the  statute 
cannot  be  avoided  on  the  ground  of  mistake.  (Compare  State 
V,  McEntee,  68  Iowa,  882 ;  Abbott  v.  Sartori,  57  Iowa,  661). 

2.  Bill  of  Exceptions :  time  of  filing  :  extension  by  aorse- 
MENT.  The  time  of  filing  a  bill  of  exceptions  may  be  extended  by 
the  stipulation  of  the  parties  filed  in  the  case,  and  such  agreement 
will  be  binding  without  the  approval  of  the  court. 

u.  Appeal :  what  evidence  to  be  certified.  Where  the  appellant 
in  a  law  action  seeks  to  have  the  judgment  reversed  on  the  ground 
that  the  court  erred  in  dismissing  the  case  on  the  evidence  given 
and  received,  it  is  not  necessary  or  proper  to  bring  to  this  court 
the  evidence  offered  but  not  received.     (Code,  sec.  2741). 

4.  Intoxicating  Liquors :  sales  upon  prescriptions  '  under 
PERifiT :  return  to  auditor.  The  statute  requires  one  selling 
intoxicating  liquors  under  a  permit  to  return  to  the  auditor  an 
account  of  his  sales  made  upon  physicians*  prescriptions,  as  well  aa 
other  sales. 

Appeal  from  Buchanan  District  Court. — Hon.  C.  F. 

CouciT,  Judge. 

Piled,  March  12,  1888. 

Action  on  a  bond  given  under  the  provisions  of 
section  1638  of  the  Code,  to  procure  a  permit  for  the 
sale  of  intoxicating  liquors.     The  case  was  tried  by  the 
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court,  and  judgment  entered,  dismissing  the  case  and 
taxing  the  costs  to  the  county.     Plaintiff. appeals. 

IL  W.  SolmaUy  for  appellant. 

Woodward  &  CooTc^  for  appellees. 

RoBiNSOif,  J. — The  petition  alleges  that  a  permit  to 
buy  and  sell  intoxicating  liquors  in  Buchanan  county 
was  duly  issued  to  defendant  M.  A.  Chamberlin,  and 
that  to  obtain  the  same  he  gave  a  bond  as  required  by 
law,  executed  by  himself  and  by  his  co-defendants  as 
sureties ;  that,  during  the  months  of  January,  February, 
March  and  April,  1885,  the  defendant  Chamberlin 
failed  to  make  to  the  auditor  of  Buchanan  county  the 
returns  in  writing  required  by  law,  and  that  he  made 
a  false  return  for  each  of  said  months.'  Judgment 
against  defendants  for  eight  hundred  doUara  is 
demanded.  Defendants  admit  the  execution  of  the 
bond  and  the  issuing  of  the  permit  as  alleged,  b^t  deny 
the  breaches  of  the  conditions  of  the  bond  charged,  and 
aver  that  Chamberlin  substantially  complied  with  all 
the  requirements  of  law  for  the  months  named. 

I.  Defendants  filed  an  amendment  to  their  answer, 
in  which  they  allege,  in  substance  and  effect,  that  the 

reports  for  the  months  in  question  were 
'  uquora:    laie  erroueous  iu  several  particulars  named,  and 

under  permit:  ^  -in.-, 

inwrrect  re-    that  such  errors  were  the  result  of  mistakes 

ports:  mis- 

o?bond**'"'*^  on  the  part  of  defendant  Chamberlin. 
Plaintiff  filed  a  motion  to  strike  this 
amendment  from  the  answer.  The  motion  was  overruled, 
and  the  correctness  of  that  ruling  is  submitted  for  our 
determination.  The  question  it  raises  is,  whether  a 
mistake  in  making  the  reports  required  by  section  1537 
of  the  Code  can  be  pleaded  and  proven  as  a  defense  in 
an  action  to  recover  the  statutory  forfeiture  for  failure 
to  make  such  reports.  Section  1538  of  the  Code  pro- 
vides that  ''  any  person  holding  a  i)ermit  either  to  manu- 
facture or  sell,  who  shall  fail  to  make  monthly  returns 
as  herein  required,  or  within  five  days  thereafter,  or 
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who  shall  make  a  false  return,  shall  forfeit  for  each 
offense  the  sum  of  one  hundred  dollars,  to  be  recovered 
in  the  name  of  the  state  of  Iowa,  upon  the  relation  of 
any  citizen  jof  the  county,  by  civil  action  on  his  bond, 
with  costs."  The  right  of  action  under  this  section 
becomes  vested  upon  the  failure  of  the  liquor-seller  to 
make  a  return  which  shall  comply  with  the  statutory 
requirements,  within  the  time  limited.  We  held  in 
Slate  X.  McEnteey  68  Iowa,  382,  that  the  requirement 
of  the  statute  as  to  time  of  making  the  return  is 
mandatory.  But  we  said  under  a  former  statute,  which 
was  directory  only,  that  it  was  *' probable  that  the 
action  could  not  be  defeated  by  making  a  report  after 
the  commencement  of  the  action."  Abbott  v.  Sartori^ 
til  Iowa,  661.  Under  the  authority  of  these  cases,  it  is 
evident  that  the  making  of  a  return  after  the  date  fixed 
by  statute  would  constitute  no  defense  to  this  action. 
It  is  the  pui-pose  of  the  statute  to  secure  the  making  of 
prompt  and  accurate  returns,  as  an  inducement  to 
comply  M^ith  the  law  in  regard  to  the  sale  of  intoxicat- 
ing liquors,  and  as  a  means  of  enforcing  it.  The  right 
of  plaintiff  to  recover  does  not  depend  upon  the  intent 
with  which  the  returns  in  question  were  made,  but  upon 
their  accuracy  and  sufficiency.  This  being  true,  it 
follows  that  defendants  cannot  escape  liability  by  show- 
ing that  such  returns  do  not  comply  with  the  statute. 
We,  therefore,  conclude  that  the  amendment  should  have 
been  stricken  from  the  answer.  We  do  not  decide  that 
there  can  be  no  relief  from  a  mistake  made  without 
negligence,  which  a  court  of  equity  might  correct.  That 
question  is  not  involved  in  this  case.  Equitable  relief 
is  not  asked,  nor  is  any  ground  therefor  shown. 

II.  The  appellees  claim  that  the  evidence  in  this 
case  w^as  not  made  a  part  of  the  record  as  required  by 
2  Bill  of  ex-    ^^^'  ^^^^  therefore,  that  this  court  cannot 

of%\nff7y^^  inquire  into  the  merits  of  the  controversy. 

lg"reemen^t.      ^^  appears  that  judgment  was  rendered  on 

the    twelfth    day  of    November,    1886.     It 

recited    that,    "by  agreement  of  the  parties  in  open 

court,  plaintiff  is  granted  ninety  days  in  which  to  file  a 
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bill  of  exceptions.''  No  bill  of  exceptions  was  tiled 
within  the  ninety  days  named,  but  the  attorneys  of  the 
respective  parties  to  the  salt  entered  into  an  agreement 
in  writing,  extending  the  time  of  filing  the  bill  of  excep- 
tions to  the  first  day  of  March,  1887.  On  that  day  the 
bill  of  exceptions  and  stipulation  aforesaid  were  filed. 
"  It  is  insisted  by  appellees  that,  because  the  stipulation 
was  not  incorporated  in  the  bill  of  exceptions  nor 
approved  by  the  court,  it  is  without  effect.  In  this 
view  we  do  not  concur.  It  was  competent  for  the  attor- 
neys to  agree  to  an  extension  of  time,  and  when  their 
agreement  was  iiled  it  was  the  proper  evidence  of  the 
agreement,  and  a  part  of  the  record  of  the  case.  Code, 
sees.  213  (par.  2),  3184.  There  was  no  occasion  to  incor- 
porate it  in  the  bill  of  exceptions,  nor  to  have  it 
approved  by  the  district  court.  Section  2P31  of  the 
Code  provides  that  the  bill  of  exceptions  shall  be  filed 
"during  the  term,  or  within  such  time  thereafter  as  the 
court  may  fix,  but  in  no  event  shall  the  time  extend 
more  than  thirty  days  beyond  the  expiration  of  the 
term,  except  by  consent  of  parties  or  by  order  of  the 
judge."  It  seems  to  be  the  thought  of  the  attorneys  for 
appellees  that  the  consent  of  the  parties  has  no  force, 
except  as  it  may  be  approved  by  the  court.  If  this  be 
true,  the  extension  cannot  be  had  "  by  order  of  the 
judge,"  without  the  approval  of  the  court,  for  the 
phrases,  "by  consent  of  parties,"  and  "by  order  of 
the  judge,"  stand  in  the  same  relation  to  the  clause, 
"within  such  time  thereafter  as  the  court  may  fix.^' 
But  such  a  construction  would  make  a  portion  of  the 
provisions  nnder  consideration  practically  inoperative. 
We  do  not  think  there  is  anything  in  the  law  which 
prevents  an  extension  of  time  by  agreement  of  parties, 
and  hence  conclude  that  the  bill  of  exceptions  was  duly 
filed. 

III.     It  is  next  claimed  by  appellees  that  this  court 
cannot  consider  the  merits  of  the  case,   because  the 

evidence  offered,  but  not  received  on   the 
whatevidenoe  trial,    was  uot  made  of   record.     The  trial 

to  be  certtfled.  ' 

judge  certified  that  the  bill  of  exceptions 
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contains  ''all  the  evidence  given  and  received  on  the 
trial."  It  is  true,  as  a  general  rule,  that  this  court 
cannot  try  a  cause  de  novoj  unless  all  the  evidence 
offered  in  the  district  court,  whether  received  or  not, 
is  submitted  to  it.  But  this  is  not  an  equitable  action, 
and  the  appellant  is  not  seeking  a  trial  here,  but  a«ks 
us  to  reverse  the  judgment  of  the  district  court,  and,  as 
one  ground  for  such  action,  claims  that  there  was  error  in 
dismissing  the  case  on  the  evidence  given.  That  evi- 
dence is  preserved  by  the  bill  of  exceptions,  and  is 
before  us.  Section  2741  of  the  Code  provides  that  no 
evidence  shall  be  brought  to  this  court,  except  such  as 
may  be  necessary  to  explain  any  exceptions  taken  in  the 
cause.  The  evidence  offered,  but  rejected,  is  not  neces- 
sary to  a  determination  of  the  exception  taken  by  the 
appellant ;  hence  it  should  not  have  been  brought  here. 
Whether  it  was  preserved  or  not  is  immaterial. 

IV.     The  appellant  insists  that  the  district  court 

erred  in  dismissing  the  action.     We  assume  that  it  was 

4.  iNToxioATTNo  dlsmlsscd    on    the  theory  that  it  was   not 

SpoS"re-**  **  sustained  by  the  evidence.    The  defendant 

SSr ^permit?"'  Chamberliu  testified  as  follows :   "I  did  not 

return  to  an-  ,  ,  .     , .  ^^ 

ditor.  report  sales  on  prescnptions.     If   a   man 

came  to  my  place  and  got  whisky  on  prescription  during 
that  time,  I  did  not  put  it  down,  even  if  there  were  no 
other  articles  ^with  the  whisky.  *  *  *  i  did  fill 
prescriptions  from  other  physicians  of  clear  liquors.  I 
did  that  repeatedly  during  the  four  months,  and  in 
every  one  of  those  months.  None  of  those  appears  in 
these  reports."  The  only  kind  of  liquors  under  consid- 
eration was  intoxicating  liquors.  This  evidence  was 
not  only  competent,  but  it  was  unusually  direct  and 
clear.  It  is  not  claimed  that  sales  on  prescriptions  were 
omitted  from  the  returns  by  mistake,  hence  the  court 
could  not  have  refused  to  consider  evidence  of  them  on 
that  ground.  The  sales  on  prescriptions  were  not 
denied  by  any  one ;  hence,  must  be  considered  as  fully 
established.  That  a  failure  to  make  return  of  such 
sales  was  a  violation  of  law  cannot  be  questioned.  The 
fact  that  the  liquors  sold  on  prescription  may  have  been 


/ 


DECEMBER  TERM,  1887. 


271 


The  State  v.  MuUenhoff. 


intended  for  use  as  medicine  did  not,  in  any  manner, 
affect  their  character  nor  release  Chamberlin  from  the 
duty  of  making  return  of  such  sales.  State  v.  Laffer^ 
38  Iowa,  425.  It  is  proper  to  say  that  the  attorneys  for 
appellees  do  not  claim  that  the  failure  to  return  the 
sales  in  question  was  not  a  violation  of  law.  The  evi- 
dence submitted  fully  establishes  the  right  of  plaintiff 
to  recover  judgment ;  hence,  it  was  error  in  the  court  to 
dismiss  the  action. 

Reversed. 


2. 


3. 


The  State  v.  Mullenhoff. 

Intoxicating  Liquors  :  permit  to  sell  tebminatbd  by  repeal 
OF  LAW.  The  right  of  a  pharmacist  to  sell  intoxicating  liquors 
under  a  permit  is  not  an  accrued  right,  within  the  meaning  of 
Code,  section  forty-five,  paragraph  one,  and  such  right,  granted 
under  the  statutes  in  force  prior  to  the  enactment  of  chapter 
eiRbty-tbree,  Laws  of  1886,  ceased  upon  the  taking  effect  of  that 
chapter,  which  repealed  prior  enactments  relating  to  permits  to 
pharmacists.     (See  SiaU  v,  Courtney,  78  Iowa,  619.) 

:  UNLAWFUL  SALE  UNDER  MISTAKEN  BELIEF.     The  fact  that 
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defendant  made  the  unlawful  sales  of  liquors  under  the  honest  but 
mistaken  belief  that  a  permit  formerly  granted  him  was  still  in 
force,  will  not  protect  him  from  criminal  liability.  (State  v,  Hayes, 
67  Iowa,  27,  distinguished.) 

:    SALE  BY  NON-REGISTERED   PHARMACIST  UNDER  PERMIT   TO 

FIRM.  A  non-registered  pharmacist,  who  was  the  partner  of  a 
registered  one,  had  no  right,  under  chapter  seventy-five.  Laws  of 
1880,  to  sell  intoxicating  liquors  under  a  permit  held  by  the- firm, 
except  as  an  aid  to,  and  under  the  supervision  of,  a  registered 
pharmacist. 

:  CRIMINAL  LIABILITY  OF  PHARMACIST.    The  fact  that  One  is 

a  pharmacist  and  holds  a  permit  to  sell  intoxicating  liquors  will 
not  protect  him  from  prosecution  for  nmsance,  if  he  makes  unlaw- 
ful sales  in  his  pharmacy. 
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Ti.  Criminal  Law :  svidencb  before  grakd  jury  kot  minuted  : 
DOCUMENTS.  It  ifi  Dot  necessary  that  documentary  evidence  used 
before  the  grand  jury  be  set  out  or  noted  in  the  minute:)  of  the  evi- 
dence. And  where  a  witness  before  the  grand  jury,  as  shown  by 
the  minutes,  testifies  only  that  he  is  the  officer  having  legal  cus. 
tody  of  such  documents,  he  may,  upon  the  trial,  after  testifying 
that  he  is  such  officer,  produce  and  identify  such  documents ;  such 
identification  not  being  independent  evidence,  but  connected  with 
the  documents  themselves. 

Appeal  from  Montgomery  District  Court.  — Hon.  C.  P. 

LooFBOUROW,  Judge. 

Filed,  March  12, 1888. 

The  defendant  was  indicted  and  convicted  of  main- 
taining a  nuisance  by  keeping  a  place  for  the  sale  of 
intoxicating  liquors  in  violation  of  law,  and  he  appeals  to 
this  court. 

Smith  Mc^hersoUj  for  appellant. 

A.  J.  Baker^  Attorney  General,  for  the  State. 

Beck,  J. — I.  The  defendant  was  a  member  of  a 
firm  doing  business  as  druggists,  composed  of  C.  W. 

Hine,  a  registered  pharmacist,  and  himself. 

*  liouora:  per-   He  was  uot  a  registered  pharmacist.  The  firm 

terminated  by  held  a  permit  to  Sell  intoxicating  liquors 

repeal  or  law.  *  c»       ^ 

under  the  law  in  force  prior  to  the  taking 
effect  of  chapter  eighty-three,  Acts  Twenty-first  General 
Assembly.  When  that  statute  took  effect,  and  the  sales 
for  which  defendant  is  indicted  were  made,  the  time  had 
not  expired  for  which  the  permit  was  limited  according 
to  its  terras.  Subsequent  to  making  these  sales,  Hine, 
defendant's  partner,  received  a  permit  under  chapter 
eighty-three.  Acts  Twenty-first  General  Assembly.  Coun- 
sel insists  that  defendant's  right  to  sell  under  the  first 
permit  was  not  affected  by  the  repeal  of  the  statute 
under  which  it  was  issued.  To  support  this  position  he 
relies  upon  Code,  section  forty-five,  paragraph  one, 
which  declares  that  "the  repeal  of  a  statute  does  not 
*    *    *    affect  any  right  which  has  accrued    *    «    * 
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under,  or  by  virtue  of,  the  statute  repealed."  The  right 
contemplated  by  the  section  pertains  to  any  property 
right,  or  person,  of  the  citizen.  The  permit  in  question 
bestowed  upon  defendant  no  such  right,  but  was  rather 
authority  conferred  by  the  statute  in  the  exercise  of  the 
police  power  of  the  state,  which  regulated  the  sale  of 
intoxicating  liquors.  The  state,  by  the  permit,  did  not 
abandon  its  authority  to  forbid  at  any  time  the  sales 
permitted,  or  change  the  condition  upon  which  they 
may  be  made.  If  the  law  were  otherwise,  permits  issued 
under  chapter  eighty-three,  Acts  Twenty-tirst  General 
Assembly,  which  are  indifferent  as  to  time,  would  con- 
fer upon  those  holding  them  perpetual  authority  to  sell 
intoxicating  liquors.  The  district  court  rightly  held,  in 
the  instructions,  that  defendant's  right  to  sell  liquor  for 
medicinal  purposes  depended  upon  compliance  with  chap- 
ter eighty-three,  Acts  Twenty-first  General  Assembly. 

II.  The  defendant  asked  an  instruction  to  the  jury 
to  the  effect  that  he  could  not  be  convicted,  if  in  good 
^ .  nniaw-    f^ith  he  believed  he  had  the  right  to  sell  for 

Siuk^n'^*^*'  medicinal  purposes.  The  honest  but  mis- 
^w**-  taken  belief  that  an  act  is  lawful  will  not 

protect  one  indicted  therefor  from  punishment,  if  it  be 
criminal  under  the  statute.  An  instruction  to'this  effect, 
asked  by  defendant,  was  rightly  refused.  State  v. 
Hayes,  67  Iowa,  27,  does  not  sustain  the  position  of 
defendant. 

III.  Chapter  eighty-three,  Acts  Twenty-first  General 
Assembly,  repeals  prior  enactments  relating  to  permits 
to  pharmacists.  State  v.  Courtney^  Ti  Iowa,  619.  The 
later  statute  must,  therefore,  control,  and  a  permit 
issued  under  a  prior  repealed  statute  did  not  protect 
defendant. 

IV.  The  court  instructed  the  jury  that  defendant, 
who  was  not  a  registered  pharmacist,  had  no  right  to 
3  .  g^i^  ^y   sell,  independently,  intoxicating  liquors  for 

terecuSmnna.  mcdiciual  purposes,  after  the  permit  was 
SSlStto'  issued,  but  was  authorized  to  assist  a 
fcm.  registered  pharmacist  in  selling  under  his 

Vol.  74—18 
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**  immediate  personal  direction  and  supervision."  This 
instruction  is  complained  of  by  counsel.  Chapter  seventy- 
five,  Acts  Eighteenth  General  Assembly,  forbid  any  one 
not  a  registered  pharmacist  to  dispense  medicine,  except 
as  an  aid  to,  and  under  the  supervision  of,  a  registered 
pharmacist.  The  language  of  the  instruction  substantially 
accords  with  this  restriction.  The  non-registered  clerk 
may,  under  the  law,  aid  the  pharmacist  under  his  sui)er- 
vision.  This  implies  that  the  clerk  shall  assist  the  phar- 
macist, who  shall  supervise  the  clerk's  work.  It  seems 
to  us  that  the  pharmacist  must  have  **  immediate  per- 
sonal direction  and  supervision"  of  the  work.  The 
instruction,  we  think,  is  correct. 

V.  We  understand  that  counsel  for  defendant  insists 
that  defendant  can  only  be  punished  under  the  pharmacy 

statute  for  misdemeanor,  and  cannot  be 
'  ii^mty  of  indicted  for  nuisance,  under  the  statute  for- 
bidding the  sale  of  intoxicating  liquors.  But 
defendant's  character  as  a  pharmacist,  and  the  permit 
given  to  him  or  his  partner,  would  not  protect  him  for 
unlawful  sales.  He  is  to  be  punished  therefor  as  any 
other  violaitor  of  the  statute  forbidding  the  sales  of 
intoxicating  liquors.  State  v.  Noel^  73  Iowa,  682 ;  Stale 
V.  Courtney,  73  Iowa,  619. 

VI.  A  witness  testified  before  the  grand  jury,  as 
shown  by  the  minutes  of  the  evidence,  that  he  was 
6  crikinal       auditor  of  the  county.   The  minutes  showed 

bSorrgrend  no  other  evidence  given  by  him.    He  testified 

utS:°doS-''"  ^*  ^^^  *"^1  *^^*  ^®  ^^^  ^^^  auditor,  and 
menta.  produccd  the    reports    of    sales    made  by 

defendant's  firm.  He  stated  that  he  understood  that 
defendant  was  a  member  of  the  firm  of  Hine  &  Co. 
Defendant  objected  to  this  witness  giving  his  testimony, 
on  the  ground  that  the  minutes  of  the  evidence  before 
the  grand  jury  failed  to  set  it  out.  The  identification 
of  the  reports  by  the  witness  was  not  independent  evi- 
dence, but  connected  with  the  reports  themselves.  It  is 
not  shown  that  these  reports  were  not  noted  upon  the 
minutes  of  the  evidence  before  the  grand  jury.    We 


DECEMBER  TERM,  1887.  275 

■  — — — -1 ' 

Determann  v.  Luehrsmann. 

cannot  presume  that  they  were  not.  Indeed,  being  docu- 
mentary evidelice,  it  was  not  necessary  to  set  them  out, 
or  note  them,  in  the  minutes  of  the  evidence.  His  state- 
ment that  he  understood  that  defendant  belonged  to  the 
firm  making  the  reports  was  not  a  disputed  fact ;  defend- 
ant testified  directly  to  it.  No  possible  prejudice  could 
have  resulted  to  defendant  from  the  evidence. 

These  views  dispose  of  all  the  questions  of  the  case. 
The  judgment  of  the  district  court  is 

Affirmed. 


Determann  et  al.  v.  Luehrsmann  et  al. 

1.  Unincorporated  Church  :  trustee  of  land  for  use  of  : 
REMOVAL  ON  PETITION  OF  MEMBERS.  Three  out  of  Several  hundred 
members  of  an  unincorporated  church  have  no  right  to  ask  the 
removal  of  a  trustee  to  whom  property  has  been  conveyed  for  the 
use  of  the  church,  especiaUy  where  it  is  not  shown  that  the  prop- 
erty wiU  be  impaired  or  the  rights  of  the  beneficiaries  imperiled. 

2.     :    :    RiOHT  TO  RENTS.    In  such  case  the  trustee  is 

entitled  to  the  rent  of  the  trust  property. 

8.  Former  Adjudication  :  facts  constitutinq.  Where  a  married 
woman  brought  an  action  against  a  trustee  to  set  aside  a  trust 
deed,  but  the  court  decreed  that  the  deed  should  stand,  and  that 
the  trustee  should  pay  her  a  certain  sum  in  satisfaction  of  the  claim 
of  herself  and  husband  in  the  land,  held  that  the  husband  was 
thereby  estopped  from  bringing  a  subsequent  action  against  the 
trustee  to  set  aside  the  deed. 

AppecU/rom  Clinton  Circuit  Court. 

Filed,  March  12,  1888. 

Action  in  chancery  to  enforce  a  trust,  to  remove  the 
tmstee,  and  for  other  relief.  After  a  trial  on  the  merits, 
the  plaintiffs'  petition  was  dismissed,  and  they  now 
appeal  to  this  court. 

C.  W.  C7iase^  for  appellants. 
P.  B.  Wolfe^  for  appellees. 


_  / 
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Beck,  J.  — I.  The  petition  alleges  that  the  plaintiffs, 
Benedict  H.  Determann,  Jacob  Boiman  and  Theodore 
Hoing,  are  members  of  '^  the  German  Catholic  St.  Boni- 
face Chnrch  at  Lyons,"  an  ecclesiastical  body  organized 
under  the  canons  and  the  rules  of  the  Catholic  church, 
with  a  membership  of  several  hundred,  but  is  not  incor- 
porated, and  cannot  bring  suit  as  an  incorporation ;  and 
that,  as  it  is  impracticable  to  join  all  the  members  of  the 
church,  the  plaintiffs  bring  this  suit  in  behalf  of  them- 
selves and  all  other  members,  the  question  involved 
being  of  common  interest  to  all  the  members  of  the  church. 
The  petition  shows  that  Harman  Kahle,  a  member  of  the 
church,  being  seized  of  certain  lands,  desired  to  devote 
them  to  the  use  and  benefit  of  the  church  of  St.  Boni- 
face, and  the  parochial  school  connect<ed  therewith.  Bat 
he  was  induced  by  defendant  Luehrsmann,  then  the  pas- 
tor of  the  church,  to  convey  them  to  him;  which  was 
done,  under  the  belief  of  the  grantor  that  the  church  and 
school  were  the  beneficiaries  for  whom  the  grantee  should 
hold  the  lands  in  trust,  and  that  defendant  herein  Mary 
Hoing  should  hold  the  right  to  the  possession  and  use  of 
the  lands  for  one  year  after  the  death  of  the  grantor. 
But  the  deed  was  in  fact  absolute,  without  reserving  any 
right  or  interest  to  the  church  or  to  Mary  Hoing.  After 
the  death  of  the  grantor,  defendant  Luehrsmann  rented 
the  lands  to  defendant  H.  H.  Monemann,  claiming  to 
own  them  absolutely  in  his  own  right,  and  not  as  a  trus- 
tee. Subsequently,  Mary  Hoing  commenced  an  action 
against  Lnehrsmann  to  set  aside  the  deed,  in  order  that 
she,  as  the  devisee  and  heir  of  Kahle,  might  be  able  to 
convey  the  lands  to  a  trustee  for  the  benefit  of  the  church 
and  school,  and  to  recover  damages  to  which  she  might 
be  entitled  for  being  deprived  of  the  possession  and  use 
of  the  lands.  The  action  was  disposed  of  by  a  decree, 
wherein  it  is  declared  that  Luehrsmann  holds  the  lands 
in  trust  for  the  church  and  school,  and  that  a  payment 
made  by  him  to  Mary  Hoing  of  five  hundred  and  fifty 
dollars  should  operate  as  satisfaction  of  the  claim  of 
herself  and  her  husband,    Theodore  Hoing,  who  is  a 
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plaintiff  in  this  suit.  The  decree  provides  that  for  this 
snm,  and  the  further  sum  of  $268.80  paid  for  attorney 
fees,  costs  and  expenses  in  the  defense  of  the  action,  he 
shall  have  a  lien  upon  the  lands.  The  petition  shows 
that,  in  the  action  wherein  the  decree  was  rendered,  cer- 
tain persons,  members  of  the  church,  intervened,  setting 
up  that  they  were  trustees  of  the  church ;  but  that  they 
in  fact  had  no  authority  from  the  church  or  its  members 
so  to  do.  It  is  alleged  that  the  decree  is  not,  therefore, ' 
binding  upon  the  church  and  its  members.  It  is  further 
alleged  that  Luehrsmann  has  permitted  the  lands  ''  to 
run  down  and  become  impoverished,  and  the  fences  to  be 
destroyed,  and  has  cut  about  ten  cords  of  wood  each 
year,  and  converted  the  same  to  his  own  use.'*  Upon 
this  ground,  and  for  the  further  reason  alleged,  that  he 
is  an  improper  person  to  discharge  the  duties  of  tlie 
trust,  it  is  prayed  in  the  petition  that  he  be  removed, 
and  a  suitable  person  be  appointed  in  his  place.  Mary 
Hoing  is  made  a  defendant,  and  H.  H.  Monemann,  to 
whom  Luehrsmann  leased  the  land,  is  also  joined  as  a 
defendant.  Neither  of  them  answered  in  this  action. 
It  is  further  prayed  that,  pending  tjiis  action,  a  receiver 
be  appointed  to  take  charge  of  the  land,  and  collect 
the  rents,  and  that  other  appropriate  relief  be  granted. 
The  material  allegation  of  the  petition  impeaching  the 
validity  of  the  deed  to  Luehrsmann,  the  former  decree 
and  the  acts  of  Luehrsmann  are  denied.  Other  allega- 
tions of  the  pleadings  need  not  be  recited  here.  The 
circuit  court  dismissed  plaintiff's  petition.  The  decree, 
in  addition  to  the  order  of  dismissal,  contains  this  fur- 
ther provision :  "  And  the  court  further  finds  that  the 
sum  of  one  hundred  and  fifty  dollars  has  been  paid  into 
the  First  National  Bank  of  Lyons,  Iowa,  being  the  rent 
of  the  land  herein  involved,  due  January  1,  1886,  and 
that,  by  stipulation  of  the  parties  hereto,  sucTi  sum  is  to 
be  applied  under  the  direction  of  this  court.  Now,  in 
accordance  with  such  stipulation,  it  is  hereby  ordered 
that  said  sum  of  one  hundred  and  fifty  dollars,  with  the 
lease  of  said  land,  be  paid  and  delivered  to  the  defend- 
ant Luehrsmann.     And  it  is   hereby   considered  and 
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adjudged  that  said  defendant  Luehrsman  have  and  recover 
of  and  from  the  plaintiffs  the  costs  of  this  action,  taxed 
at  $ .''  : 

II.  The  defendant  Luehrsmann,  in  his  answer  to 
the  plaintiffs'  petition,  does  not  deny  that  the  lands  in 
question  were  conveyed  to  him  in  trust  for  the  St.  Boni- 
face church  and  school,  and  in  his  t^istimony  he  states 
that  the  deed  to  him  was  made  to  secure  it  for  that  pur- 
pose. No  question,  therefore,  arises  as  to  the  trust  held 
by  him.     The  plaintiffs  declare  that  he  holds  a  trust, 

and  he  admits  it.  I 

III.  The   evidence   faiW  to  show  such  a  state  of  i 
facts  as  authorizes  the  conclusion  that  the  property  wiU  I 
be  impaired,  or  the  interests  and  rights  of  the  beneficia- 
ries will  be  imperiled,  before  the  beneficiaries,  through 

the  proper  ecclesiastical  officers,  or  through  persons 
otherwise  authorized  by  law,  may  call  upon  him  to  dis- 
charge the  trust  by  the  conveyance  of  the  lands  to  a 
person  or  persons  authorized  to  hold  it  for  the  church. 
These  plaintiffs  are  three  out  of  several  hundred,  and  do 
not  show  that  tliey  have  any  other  or  greater  rights  as  to 
the  property  than  any  other  three  members  of  the  church. 
They  have  no  right  to  direct  the  appointment  of  trustees 
to  take  and  hold  the  lands  for  the  church.  They  can- 
not and  do  not  ask  an  accounting  by  Luehrsmann  for 
money  paid  and  received  by  him.  We  think  they  present 
in  this  case  no  grounds  upon  which  a  court  of  chancery 
can  interfere  to  disturb  the  possession  of  the  prop- 
erty in  Luehrsmann.  We  need  not  inquire  whether  the 
beneficiaries,  the  church  and  school,  or  the  members  of 
the  church,  are  estopped  by  the  decree  in  the  foimer 
case,  or  whether  that  decree  as  to  the  beneficiaries  is  to 
be  regarded  as  an  adjudication  as  to  the  claim  of  Mary 
Hoing,  and  the  costs  and  expenses  paid  by  Luehrsmann. 
These  questions  may  probably  arise  when  Luehrsmann 
is  required  to  perform  the  trust,  and  account  for  the 
moneys  received  by  him  as  trustee.  These  considera- 
tions lead  us  to  the  conclusion  that  the  circuit  court 
rightfully  dismissed  plaintiffs'  petition. 

IV.  Marv  Iloine:  and  her  husband,  Theodore,  who 
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is  a  plaintiff  in  this  action,  are  surely  bound  by  the 
decree  in  the  former  action. 

The  provision  of  the  decree  in  this  action  requiring 
tlie  money  paid  to  the  bank  on  the  rent  of  the  land  to 
be  delivered  *to  Luehrsmann  is  correct,  for  the  reason 
that  he,  as  the  trustee,  has  the  right  to  all  moneys  aris- 
ing  from  or  pertaining  to  the  trust. 

In  our  opinion,  the  decree  of  the  circuit  court  ought 
to  be 

Affirmed. 


Stennett  et  al.,  Adm'rs,  v.  Hall  et  al. 
Hall  et  al.  v.  Stennett  et  al. 

I.  Will:  DisiNHEBiTiNa  HEm.  Ever  since  the  enactment  of  the 
Code  of  1B51,  a  testator  in  this  state  has  had  the  right  to  dispose  of 
his  property  by  will  as  he  pleased,  and  an  heir  to  whom  nothing  is 
devised  takes  nothing. 

2.      :    INTERPRETATION  :  BEQUEST  TO  ONE  DECEASED.      The  will  in 

question,  among  other  bequests,  made  the  following :  *'  (3)  To 
my  son  W.  forty-five  dollars  in  excess  of  an  equal  share  ;  said 
forty-five  dollars  is  to  taken  E.  s  share.  (4)  To  my  daughter 
E.  fifty  dollars,  forty-five  dollars  of  which  is  to  go  to  W.  for 
marble  head-stone,  she  having  had  consideration  in  advance.'*  E. 
was  dead  when  the  will  was  made,  and  the  testator  knew  that 
fact.  Held  that  the  bequest  to  her  was  void,  and  that  the  amount 
thereof  was  to  be  distributed  to  the  other  heirs,  except  the  sum  of 
forty-five  dollars,  which  sum  W.  was  to  expend  for  a  head- 
stone for  E. 

Appeals  Xrom  Montf/omery  District  Court. — Hon.  Geo. 

Carson,  Judge. 

Filed,  March  12,  1888. 

Actions  wherein  plaintiffs  pray  for  decrees  con- 
struing a  will.     In  each  case  they  appeal. 

Smith  McPherson^  for  appellants. 

C.  E.  RicJiards^  for  appellees. 
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Beck,    J. — The    following    will    was    admitted  to 

probate : 

Villisca,  Iowa,  September  23,  1880. 

"I,  Daniel  Stennett,  of  Montgomery  connty,  Iowa, 
being  of  sonnd  mind  and  memory,  do  make,  ordain  and 
declare  this  instrument  to  be  my  will :  (1)  All  just 
debts  and  burial  expenses  to  be  paid.  (2)  I  bequeath 
and  devise  all  my  i)ersonal  and  real  property  as  follows : 
(3)  To  my  son,  Wayne  Stennett,  forty-five  dollars  in 
excess  of  an  equal  share ;  said  forty-five  dollars  is  to 
taken  Emma  HalFs  share.  (4)  To  my  daughter,  Emma 
Hall,  fifty  dollars,  forty-five  of  which  is  to  go  to  Wayne 
Stennett  for  marble  head- stone,  she  having  had  consid- 
eration in  advance.  (6)  To  my  daughter,  Eliza  Harlan, 
an  equal  share,  less  one  hundred  and  fifty  dollars. 
(6)  To  my  son,  Charles  Stennett,  an  equal  share,  less  one 
hundred  dollars.  (7)  To  my  son,  Hugh  Stennett,  an 
equal  share,  less  four  hundred  dollars.  (8)  To  my 
daughter,  Nancy  Becknell,  an  equal  share.  (9)  To  my 
son,  J.  P.  Stennett,  an  equal  share,  less  sixty  dollars. 
(10)  To  my  daughter,  Elizabeth  Dinwiddle,  an  equal 
share.  (11)  I  appoint  Wayne  and  J.  P.  Stennett,  of 
Montgomery  county,  Iowa,  farmers,  executors  of  this 
will.  In  witness  whereof  I  have  signed  and  sealed  and 
published,  and  declare  this  instrument  or  will,  at  Vil- 
lisca,  Montgomery  county,  Iowa,  this  twenty-third  Sep- 
tember, A.  D.  1880. 

Daniel  Stennett.  [Seal.]" 

The  cases  were  submitted  together,  without  other 
evidence  than  the  following  agreed  statement  of  facts : 
*'  In  lieu  of  all  other  evidence  the  following  agreement 
is  made  of  record,  and  no  other  evidence  is  competent 
or  admissible,  and  the  following  facts  are  agreed  to  be 
used  in  evidence  in  each  and  both  of  said  cases  afore- 
said :    (1)  Daniel  Stennett  died  at  Villisca,  Montgomery 

county,  Iowa,  on  the day  of  May,  1886,  and  for 

many  years  preceding  his  death  resided  in  said  county. 
(2)  The  wife  of  Daniel  Stennett  died  many  years  prior 
to  death  of  Daniel  Stennett,  and  he  did  not  remarry. 
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(3)  Said  Daniel  Stennett  left  surviving  him  as  his  only 
heirs  living  the  following  children:  Wayne,  J.  P., 
Charles  and  Hugh  L.  Stennett,  and  Nancy  Becknell, 
Eliza  Hnrlan  and  E.  Dinwiddle,  all  parties  to  said 
actions  aforesaid.  The  said  D.  Stennett  also  at  one  time 
had  a  daughter  by  name  of  Emma  Hall,  who  died  sev- 
eral years  prior  to  the  death  of  said  D.  Stennett.  At  one 
time  the  said  Emma  Hall  had  been  married.  Prior  to 
her  death  she  was  lawfully  divorced  from  her  husband, 
and  never  remarried.  She  had  one  child  and  heir,  and 
no  other  children,   viz.,   E.  L.   Hall,   a  party  to  said 

actions  aforesaid.    (4)  On  the day  of  May,  1880, 

said  Daniel  Stennett  made  his  last  will  and  testament,  a 
copy  of  which  is  annexed  to  each  of  the  petitions  in  said 
actions,  which  is  made  a  part  hereof ;  the  original  and 
record  thereof  is  waived.  Said  will  was  duly  and 
legally  admitted  to  probate  by  the  circuit  court  of  said 
county,  June  22,  1886,  and  duly  recorded.  ^5)  At  time 
of  making  said  will  said  Emma  Hall  was  dead,  and  was 
then  known  by  said  D.  Stennett  to  be  dead  ;  and  said 
D.  Stennett  died  seized  in  fee-simple  or  the  owner  of 
said  real  estate  in  suit,  or  of  personal  estate." 

The  district  court  entered  the  following  findings 
and  decree  :  **  (1)  That  the  clause  in  said  will  of  Daniel 
Stennett,  deceased,  relating  to  and  granting  a  bequest 
to  Emma  Hall,  is  void.  (2)  The  court  finds  that  said 
bequest  to  Emma  Hall  was  made  after  decease  of  said 
legatee  ;  and  the  court  finds  that  said  bequest  was  dis- 
posed of,  except  the  sum  of  five  dollars  in  the  bequest 
to  W.  Stennett ;  the  sum  of  twenty-five  dollars  thereoi 
having  been  appropriated  by  said  testator  for  a  monu- 
ment for  said  deceased  daughter,  Emma  Hall,  legatee  in 
said  will.  The  court  orders  the  executors  to  proceed  as 
follows :  To  the  children,  share  and  share  alike,  subject 
to  the  limitations  contained  in  the  will ;  and  that  said 
sum  of  twenty-five  dollars  appropriated  to  Wayne 
Stennett  be  appropriated  as  in  said  will  directed  for 
monument  for  said  Emma  Hall ;  and  that  the  sum  of 
five  dollars  included  in  said  legacy  to  Emma  Hall  be 
disbursed    with  the    proceeds    of  the  estate  in  seven 
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shares,  share  and  sjiare  alike ;  and  the  executors  wil 
pay  the  costs  of  this  proceeding  and  make  due  report." 

II.  Counsel  on  both  sides  admit,  or  at  least  do  not 
deny,  that  the  bequest  in  the  fourth  clause  of  the 
will  is,  under  the  facts,  void.  The  court  below 
found  that,  regarding  it  as  a  bequest  to  the 
legatee  named,  it  is  void,  but  as  a  direction 
to  apply  the  sum  mentioned  in  the  clause  to  the  pur- 
chase of  a  marble  head-stone  it  is  valid.  We  are  not 
called  upon  to  consider  the  question  of  the  validity  of 
the  fourth  clause  ;  its  invalidity  being  admitted. 

III.  But  counsel  for  plaintiffs  insist  that,  as  it  is 

shown  that  an  heir  of  the  testator  is  not  provided  for  in 

I.  Will  :  disin    the  will,  ho  wiU  take  such  share  of  the  estate 
heriiing  heir.    ^^  j^^  ^^^^^^  y^^^^^  ^^^^  entitled  to  had  no  will 

existed,  on  the  ground  that  the  law  will  not  permit  an 
heir  to  be  disinherited,  except  upon  an  express  declara- 
tion or  necessary  implication  to  that  effect,  so  that  the 
contrary  cannot  be  supposed.  Counsel  insist  that  this 
is  the  rule  of  the  common  law,  and  has  been  recognized 
by  this  court  in  Lorieux  v,  Keller^  5  Iowa,  196,  and 
Negvs  v,  JVegus,  46  Iowa,  487.  We  need  not  inquire  as 
to  the  rule  of  the  common  law,  for,  as  we  shall  see,  a 
statute  of  this  state  is  to  be  regarded  as  establishing  the 
contrary  rule.  .We  are  quite  sure  that  the  cases  named 
do  not  support  counsel's  position.  Indeed,  we  have 
never  before  seen  them  cited  as  having  that  effect.  In 
the  early  history  of  the  state  a  statute  established  the 
rule.  See  Revision  1843  (Blue  Book),  p.  670,  sec.  19. 
The  provision  was  not  reenacted  by  the  Code  of  1861, 
but  was  repealed  therein  by  section  1277,  which  is  in 
this  language :  '*Any  person  of  full  age  and  sound  mind 
may  dispose  by  will  of  all  his  property,  except  what  is 
sufficient  to  pay  his  debts,  or  what  is  allowed  as  a  home- 
stead, or  otherwise  given  by  law  as  privileged  property, 
to  his  wife  and  family."  This  provision  was  reenacted 
in  the  Revision  of  1860,  and  again  in  the  Code  of  1873. 
It  has  not  been  changed  by  any  subsequent  enactment. 
Its  language,  in  authorizing  a  disposition  by  will  of  all 
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the  property  of  the  testator,  confers  the  power  to  with- 
hold from  an  heir  a  bequest  or  devise  of  any  property, 
and  thus  wholly  disinherit  him.  Such  being  the  statute, 
the  heir  complaining  in  this  case  has  no  remedy. 

IV.  We  are  of  the  opinion  that  the  fourth  clause  of 
the  will  expresses  the  intention  that  the  sum  of  forty- 
^ .  jntgp.    five  dollars  be  used  by  Wayne  Stennett,   an 

EeqlfeVMo      ^^^^  ^°^  ^^®  ^^  *^^  executors,  to  erect  a 
one  deceased,  hcad-stoue     at    the    gravo     of     testator's 

deceased  daughter.  The  decree  of  the  district  court  in 
this  regard  is  correct.  It,  however,  erroneously,  though 
doubtless,  mistakingly,  names  twenty-tive  dollars 
instead  of  forty-five  dollars,  as  the  sum  to  be  used. 

Other  provisions  of  the  decree  are  not  complained 
of  by  plaintiffs.    It  is,  therefore,  in  every  particular 

Affirmed. 


The  Missouri  Valley  &  Blair  Railway  &  Bridge 

Company  V.  Harrison  County. 

1.  Taxation :  excessive  assessment  :  remedy  :  fatlure  of  super- 
visors to  CLASSIFY  property.  For  an  excessive  assessment  of 
properly  for  taxation,  the  taxpayer's  remedy  is  with  the  township 
board  of  equalization,  and  by  appeal  from  the  action  of  such 
board  to  the  district  court,  if  not  satisfied  with  its  action.  (Code, 
sees.  829-d31).  The  board  of  supervisors  has  no  power  to  afford 
him  relief.  (See  opinion  for  authorities  cited.)  And  tlie  fact  that 
the  board  of  supervisors  lias  not  classified  the  property  in  question, 
as  it  has  power  to  do  under  Code,  section  821,  makes  no  difference. 

2.  :  RAILROAD  BRIDGES  :  BY  WHOM  ASSESSED  :  STATUTES  CON- 
STRUED !  CONSTITUTIONALITY.  Under  sections  808  and  131 9  of  the 
Code,  all  railroad  bridges  are  to  be  assessed  for  taxation  by  the 
executive  council,  except  those  over  the  Mississippi  and  Missouri 
rivers,  and  they  are  to  be  assessed  by  the  assessors  of  the  local 
districts  in  which  they  are  situated  ;  and  such  consti'uction  does 
not  render  section  808  unconstitutional. 

Appeal  from  HarrisoTi    District  Court. — Hon.  C.  H. 

Lew^is,  Judge. 

Filed,  March  12,  1888. 
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I 

The  plaintiff  presented  a  petition  to  the  board  of 
supervisors  at  the  June  session,  1887,  asking  that  the 
assessment  of  a  railroad  bridge  across  the  Missouri  river 
be  reduced.  The  relief  asked  was  refused,  and  the 
plaintiff  appealed,  and  in  the  district  court  a  supple- 
mentary petition  was  filed,  asking  the  same  relief.  To 
this  petition  a  demurrer  was  filed  and  sustained  on  the 
ground,  substantially,  that  neither  the  court  nor  board 
of  supervisors  had  jurisdiction  of  the  subject-matter. 
The  plaintiff  appeals. 

Hubbard  &  Dawley  and  L.  R.  Bolter  <6  8onSy  for 
appellant. 

J.  A.  Phillips  and  H,  H.  Roadifer^  for  appellee. 

See  VERS,  C.  J. — This  case  can  be  best  disposed  of 
by  considering  the  points  relied  on  by  appellant,  and  it 
will  not  be  necessary  to  set  out  at  length  the  pleadings. 
The  bridge  in  question  is  across  the  Missouri  river,  and 
one-half  thereof  is  conceded  to  be  assessable  in  Iowa. 
The  assessment  was  made  by  the  assessor,  at  the  proper 
time,  early  in  1887,  such  assessment  being  one  hundred 
and  ten  thousand  dollars;  and  the  plaintiff  claims  it 
should  not  have  been  more  than  eighty-five  thousand 
dollars.  But  the  plaintiff  failed  to  apply  to  the  town- 
ship board  of  equalization  for  a  reduction  or  correction 
of  such  assessment. 

I.    At  most,  the  assessment  was  excessive ;  that  is, 
on  the  plaintiff 's  theory,  a  greater  value  was  placed  on 
1.  Taxation:       *^®  bridge  than  should  have   been  done. 
^Rewment:     ^^  ^^  provided  by  statute  that  the  township 
Sikfr^e^of       trustees  constitute  a  board  of  equalization, 
SS^'»°'«  *^  and  that  they  shall  meet  on  a  named  day, 
property.        ^^^     equalize    the    assessments    in   their 
respective  townships  by  increasing  or  diminishing  the 
valuation  of  any  piece  of  property.     Code,   sees.  829, 
830.     The  plaintiff  was  bound  to  know  that  its  property 
had  been  assessed,  and,   if  it  felt  aggrieved  thereby,  it 
had  the  right  to  appear  before  such  board  of  equaliza- 
tion.    If  dissatisfied  with  the  result,  the  right  of  appeal 
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existed.  It  may  be  conceded  that  the  asseE 
erroneoua  ;  that  is,  the  valne  of  the  bridge  w; 
the  assessor  at  more  than  it  should  have  been 
simp];  shows  it  to  have  been  an  overassessmi 
such  case  the  remedy  of  the  taxpayer  is  to  a^ 
correction  to  the  township  boa^d  of  eq 
ifac&lot  0.  CHly  of  Davenport,  17  Iowa,  379 
Dubitque  County,  43  Iowa,  592.  The  taxpaj 
in  such  case,  in  the  first  instance,  apply  to  th 
supervisors  for  relief,  for  the  reason  that  s 
only  has  the  power  to  equalize  the  assessmen 
the  several  townships  or  other  taxing  distri 
county.  Code,  sec.  832.  And  this  is  the  ei 
holding  in  Cassett  t.  Sherwood,  42  Iowa,  62? 
V.  Supervisors  of  Mitehell  GourUy,  44  I 
and  Oetchell  n.  Supervisors  of  Polk  Couniy 
107 ;  cited  by  counsel  for  appellant. 

II.  Bat  counsel  for  the  appellant  contei 
board  of  supervisors  have  the  power  to  el 
TBI  ■*>■  property  in  their  county,  and,  as 
failed  to  do  so  as  to  the  bridge  ii 
therefore  the  plaintifE  was  not  bound  to  apply 
tees  in  the  first  instance.  It  is  said  that  such  cli 
ia  made  for  the  pnrpose  of  equalization.  It  i 
board  lias  the  power  to  classify  the  propei 
county  for  the  purpose  of  taxation.  Code, 
But  the  primary  object  of  such  classificatioi 
benefit  of  the  assessor,  and  to  the  end  that  ' 
in  the  assessments  in  the  different  townshi 
obtained.  Bttraham  v.  Barber,  70  Iowa,  87 
statute  cannot  be  regarded  as  mandatory.  1 
is  attached  if  the  board  fails  to  do  so,  nor  are 
negative  words  in  the  statute.  Therefore  i 
regarded  as  merely  directory.  Besides,  a  fai 
board  in  this  respect,  where  an  assessment 
made  by  the  assessor,  conld  not  possibly  havi 
to  give  the  board  of  supervisors  the  power  i 
instance  to  correct  the  assessment  between  t 
nals,  for  the  reason  that  no  such  power  is  cc 
such  board. 
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III.     It  is  contended  that  the  bridge  in  question  is 
part  of  a  continuous  railroad  extending  through  Iowa 

and  into  the  state  of  Nebraska,  and  is  used 

^  briTig^^^by^  exclusively  for  railroad  purposes,  and  there- 

TsRe^^:       fore  the  assessment  must  be  made  by  the 

statutes  con-  . .  .i        rm^       u.   ^    x.  •      ^ 

8true<i:  con-  executive  couucil.  Thestatute  now  m  force 
providing  for  the  assessment  of  the  prop- 
erty of  railroad  companies  was  enacted  in  1872.  Chapter 
twenty-six,  Laws  Fourteenth  General  Assembly,  pro- 
vides that  railroad  property  shall  be  assessed  by  the 
census  board  (executive  council),  but  section  ten  thereof 
is  as  follows:  "No  provision  of  this  act  shall  be  held 
to  apply  to  any  railroad  bridge  across  the  Mississippi  or 
Missouri  rivers ;  but  such  bridges  shall  be  assessed  and 
taxed  on  the  same  basis  as  the  property  of  individuals." 
This  statute,  without  material  change,  is  now  a  part  of 
the  Code  (sees.  3317-1322,  inclusive);  and  section  ten, 
above  set  out,  now  constitutes  section  808  of  the  Code. 
The  only  dilierence  between  the  statute  passed  in  1872 
and  the  Code  is  one  of  form  or  arrangement  only.  But 
it  is  clearly  provided  in  the  Code  that  the  bridge  in 
question  shall  be  assessed  and  taxed  on  the  same  basis 
as  the  property  of  individuals.  It  was  clearly  compe- 
tent for  the  general  assembly  to  so  provide.  It  is 
claimed  that  there  is  a  conflict  between  sections  808  and 
1319  of  the  Code.  The  latter  provides  that  the  entire 
railway  in  the  state,  including  bridges,  shall  be  assessed 
by  the  executive  council ;  and  section  808  provides  in 
substance  that  the  bridge  in  question  shall  be  assessed  by 
the  assessor  of  the  township.  As  these  two  sections 
relate  to  the  same  subject,  it  is  our  duty  to  so  construe 
them  that  both  may  stand,  if  this  can  be  done  consist- 
ently with  the  language  employed.  The  express  pro- 
vision of  section  808  is  that  bridges  across  the 
Mississippi  and  Missouri  rivers  shall  be  assessed  and 
taxed  on  the  same  basis  as  the  property  of  individuals. 
The  bridges,  therefore,  constitute  a  named  class,  and 
the  word  "bridges"  in  section  1319  must  be  construed 
to  mean  and  include  all  other  bridges  wTiich  form  a 
part  of  a  railroad.     This,  undoubtedly,  is  the  proper 
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construction  of  the  original  act,  and  the  different 
arrangement  of  the  sections  thereof  in  the  Code  will  not 
warrant  a  change  in  the  construction. 

IV.  It  is  further  insisted  that  the  construction  we 
have  adopted  has  the  effect  to  make  the  statute  uncon- 
stitutional, because  it  is  therein  provided 
that  *'  all  laws  of  a  general  nature  shall  have 
a  uniform  operation.  The  general  assembly  shall  not 
grant  any  citizen  or  class  of  citizens  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not 
belong  to  all  citizens."  We  believe  at  one  time  it  was 
doubted  by  some  whether  so  much  of  the  statute  as 
authorizes  the  executive  council  to  assess  railroad  prop- 
erty was  constitutional;  but  we  think  there  is  no 
doubt  that,  section  808  of  the  Code  is  constitutional. 
It  is  of  uniform  operation,  and  does  not  grant  any 
privileges  or  immunities  to  any  person  or  corporation. 
All  are  placed  on  precisely  the  same  plane.  Besides 
this,  we  believe  it  to  be  true  that,  if  all  the  statutes 
specifically  providing  for  the  assessment  of  railroad 
property  should  be  declared  unconstitutional,  the  gen- 
eral statutes  relating  to  that  subject  would  be  applicable 
to  the  case  in  hand,  and  under  such  statutes  the  assess- 
ments would  necessarily  have  to  be  made  in  the  precise 
manner  that  was  adopted  in  this  case.  Therefore,  in  no 
view  that  may  be  adopted  can  the  assessment  or  taxa- 
tion of  the  bridge  be  declared  illegal  or  void. 

The  judgment  of  the  district  court  is 

Affiemed 
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re  ^1  La  Rue  v.  King  et  al. 

74    fBsSi 
86    542[ 

74  288      1.    School  Lands  :  forbclosure  of  saub  oontract  :  furchasbby 
]^  ^^  BUKETY :  EFFECT  OF  PRIOR  TAX  &(ALE.    The  Surety  of  a  purchaser 

of  school  land  upon  credit  may  purchase  the  land  at  judicial  sale 
upon  the  foreclosure  of  the  contract  of  purchase,  even  though 
the  judgment  on  which  it  is  sold  is  against  him  as  well  as  his  prin- 
cipal ;  and  his  title  will  be  free  from  any  encumbrance  on  account 
of  a  prior  sale  of  the  land  for  taxes,  under  chapter  101,  Laws  of 
1876. 

2.  Tax  Sale  and  Deed:  rights  based  thereon:  statute  of 
LIMITATIONS.  The  statuto  of  limitations  begins  to  run  against  a 
purchaser  at  tax  sale  at  the  time  when  he  might  obtain  a  deed ; 
'  i,  e.,  three  years  after  the  date  of  sale ;  and  after  five  years 
from  the  time  it  begins  to  run,  not  only  is  the  tax  title  eztin- 
gpiished,  but  all  rights  which  are  dependent  upon  it.  (See  cases 
cited  in  opinion.) 

8.      :  failure  of  title  :  RECOVERY  OF  TAXES  :  STATUTE  OF  UW- 

TATIONS.  One  who  bids  off  land  for  taxes,  and  pays  subsequent 
taxes  thereon,  buf  fails  to  get  title  to  the  land,  cannot  recover  of 
the  owner  the  taxes  so  paid  by  him  after  five  years  from  the  date 
of  payment.  (Ck>mpare  Sexton  v.  Peck^  48  Iowa,  251 ;  Brown  v. 
Painter,  44  Iowa,  368.) 

» 

4.     :  :  :  when  NOT  allowed.    Where  one  bids  off 

at  tax  sale  school  lands  which  have  been  sold  on  credit,  and  pays 
subsequent  taxes  thereon,  and  afterwards  the  land  is  sold  upon  a 
foreclosure  of  the  school-fund  mortgage,  he  cannot  recover  the 
taxes  paid  by  him  of  the  purchaser  at  the  foreclosure  sale,  because, 
the  taxes  having  been  paid  before  such  purchaser  obtained  title, 
there  can  be  no  presumption  that  they  were  paid  at  his  request 
{O.oodnowv,  Moulton,  51  Iowa,  555,  and  Fogg  v.  Holcoirib,  6i  Iowa, 
621.  diatinguialied,) 

Appeal  from    Adams  District    Court. — Hon.   R.    C 

Henry,   Judge. 

Filed,  March  12,  1888. 

Action  brought  by  Frank  L.  La  Rue  to  enjoin  the 
execution  of  a  tax  deed,  and  to  set  aside  the  tax  sale. 
Defendant  King  filed  answer,  by  which  he  resists  the 
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granting  of  the  relief  asked,  and  asks  aflSrmative  relief. 
A  demurrer  to  his  answer  was  sustained.  He  elected  to 
stand  on  his  answer,  and  a  decree  for  plaintiflE  was  ren- 
dered, as  prayed.  By  agreement,  the  case  as  to 
defendant,  the  treasurer  of  Adams  county,  is  to  abide 
the  issue  as  to  defendant  King.    Defendants  appeal. 

W.   S.  Strawn^  for  appellants. 

H.    T.    Granger^  for  appellee. 

Robinson,  J. — The  land  involved  in  this  action  was 
a  part  of  the  land  granted  to  the  state  for  school  pur- 
poses. In  1866  Adams  county  entered  into  a  contract 
with  Mark  Homan  for  the  sale  of  this  land.  Homan 
failed  to  make  the  payments  required  by  the  contract, 
and  in  March,  1881,  it  was  foreclosed.  The  land  was 
sold  under  special  execution  in  June,  1882 ;  and  Janu- 
ary 8,  1884,  a  sheriff's  deed  was  issued,  pursuant  to  the 
sale,  to  the  purchaser,  one  Snyder,  who  is  the  plaintiff's 
grantor.  October  1,  1877,  the  land  was  sold  to  defend- 
ant King  for  the  delinquent  taxes  of  1874-1876.  The 
purchaser  afterwards  paid  the  taxes  of  1877-1882.  In 
December,  1886,  King  served  plaintiff  with  notice  of 
the  taking  of  a  tax  deed  under  the  sale  aforesaid.  The 
answer  admits  these  facts,  and  alleges  that  Snyder 
signed  the  note  of  Homan  secured  by  the  school-land 
contract  as  surety ;  that  judgment  was  rendered  against 
him  for  the  full  amount  of  the  note,  interest  and  cost^  in 
the  foreclosure  proceedings ;  that  he  purchased  the  land 
pursuant  to  and  under  his  obligation  to  pay  the  debt; 
and  that  the  land  is  so  liable  in  his  hands,  and  in  the 
hands  of  his  grantee,  for  the  taxes  specified. 

I.     The  first  question  we    need  to  consider  is  the 
effectof  the  purchase  by  Snyder.    It  is  claimed  by  appel- 
lants that  the  sale  to  him  did  not  free  the 
^'  fS^Xsure^f  land  from  the  taxes  pjiid  ;  that  it  only  trans- 

iJirch2s«'br*  f erred  to  him  the  interest  of  his .  principal ; 

Slprfor  tox^'  that  he  could  take  no  higher  interest  than 

fin  lA 

that  of  his  principal ;  and  that  such  inter- 
est was  specifically  made,  by  statute,  subject  to  the  lien 
Vol.  74—19 
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of  a  tax  sale.  It  is  true  that  Snyder  was  surety  for  Homan 
on  the  school-fund  note,  but  he  was  not  a  party  to  the 
land  contract.  As  surety,  it  was  his  privilege  to  have  the 
property  of  his  principal  first  exhausted  before  his  own 
property  could  be  taken  to  satisfy  the  judgment  debt. 
This  being  true,  he  had  the  right  to  have  the  property 
of  his  principal  sold  for  the  best  price  which  could  be 
obtained,  and,  if  he  was  willing  to  pay  more  than  any 
other  bidder,  there  was  nothing  in  the  law  to  prevent 
his  doing  so.  It  is  true  that  the  price  he  paid  for  the 
land  satisfied  the  judgment  for  the  payment  of  which 
he  was  bound ;  but  in  law  the  payment  was  made  by  the 
principal  thrDugh  the  sale  of  his  property,  and  it  not 
only  satisfied  the  judgment,  but  discharged  his  contin- 
gent liability  to  his  surety  as  well.  In  case  the  surety 
had  paid  the  judgment  without  a  sale  of  the  property, 
he  would  have  been  entitled  in  equity  to  be  subrogated 
to  all  the  rights  of  the  creditor.  Searing  v.  Berry ^  58 
Iowa,  23.  We  see  no  reason  for  holding  that  by  the 
sale  he  assumed  the  liabilities  of  his  principal  with  the 
title  which  he  received. 

II.    Defendants  ksk  that  the  tax  sale  be  enforced 
against  plaintiff,  or,  if  that  cannot  be  done,  that  King  be 

permitted  to   redeem  from  the  foreclosure 
'  deed :  rights    sale,  alleging  that  he  was  not  a  party  to 

based  tbereon:  700  r        j 

gututeof  the  foreclosure  proceedings.  Plaintiff 
objects  to  the  granting  of  this  relief,  on 
the  ground  that  it  is  barred  by  the  lapse  of  time. 
If  defendants  are  entitled  to  any  relief  whatever, 
the  foundation  of  that  right  must  be  found  in  the 
tax  sale.  That  sale  was  made  October  1,  1877. 
Had  King  pursued  the  course  authorized  by  statute,  he 
would  have  been  entitled  to  a  deed  on  the  first  day  of 
October,  1880.  The  statute  of  limitations  began  to  run 
against  him  not  lat^r  than  that  date.  Hintrager  v. 
Hennessy^  46  Iowa,  602 ;  Executor  of  Oriffith  v.  Carter^ 
64  Iowa,  197 ;  Hintrager  v.  Traut^  69  Iowa,  747.  Hence 
King'  8  right  to  a  deed  was  barred  on  the  first  day  of 
October,  1885.  That  right  having  lapsed,  all  rights 
which  were  dependent  upon  it  must  be  at  an  end.  Smith 
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4. 


— :  when 
not  allowed 


r.  Foster^  44  Iowa,  443.  Therefore,  King  id  not  entitled 
to  have  the  tax  sale  established  as  paramount  to  the 
title  of  plaintiff,  nor  can  he  be  permitted  tp  redeem 
from  the  foreclosure  sale. 

III.  Defendants  insist  that  King  is  at  least  entitled 
to  recover  of  plaintiflf  the  taxes  which  it  is  admitted  he 

has  paid.  It  is  evident,  from  a  consideration 

5.  :  failure  '^  ' 

of  title rreoov-  of  the  decisious  of  this  court,  that  he  can- 

ery  of  taxes:  ' 

itatSms?'^^*  not  recover  for  any  taxes  paid  more  than 
five  years  prior  to  the  filing  of  his  counter- 
claim. Sexton  V.  PecJc^  48  Iowa,  251 ;  Brown  v.  Painter^ 
44  Iowa,  368.  Defendants  admit  that  King  has  never 
occupied  the  land,  and  there  does  not  appear  to  have 
been  any  contest  as  to  title  when  the  taxes  were  paid.  We 
need  consider  only  the  taxes  of  1882.    If  they  were  jiaid 

when  due,  as  we  must  presume,  in  the  absence 
of  any  showing  to  the  contrary,  for  the  pur- 
poses of  this  case,  they  had  been  paid  more 
than  three  years  when  plaintiflE  obtained  his  title.  It  can- 
not be  said  that  plaintiff  was  under  any  obligation  to  pay 
the  taxes  of  1883,  when  paid  by  King ;  hence  no  request 
to  pay,  and  promise  to  refund,  can  be  presumed  against 
the  plaintiflf,  and  no  support  for  such  a  claim  can  be 
found  in  Ooodnow  v.  Moidton^  61  Iowa,  555,  nor  in  Fogg 
V.  Holcomh^  64  Iowa,  621.  King  is  now  in  no  better 
position  to  enforce  a  claim  for  this  tax  against  plaintiflf 
than  he  would  have  been  had  he  made  the  payment  with- 
out reference  to  the  tax  sale. 

IV.  Counsel  for  appellants  have  devoted  a  portion 
of  their  argument  to  the  consideration  of  alleged  fraud. 
We  discover  nothing  in  the  record  to  sustain  any  claim 
of  fraud. 

We  discover  no  error  in  the  sustaining  of  the 
demurrer.     The  case  is,  therefore, 

Affirmed. 


u 
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ScHULTE  V.  Keokuk  County. 

Intoxicating  Liquors :  prosecution  :  several  counts  in  one 
INFORMATION.:  ATTORNEY'S  FEES.  An  attorney  selected  by  a  peace 
officer,  for  appearing  before  a  justice  of  the -peace  aud  prosecuting 
a  de/endant  for  the  unlawful  sale  of  intoxicating  liquors,  is  enti- 
tled to  only  five  dollars,  under  section  3829  of  the  Code,  no  matter 
how  many  distinct  offenses,  stated  in  as  many  counts,  are  charged 
in  the  information  upon  which  the  prosecution  is  based,  (Com- 
pare Code,  sec.  1540.) 

Appeal  from  Keokuk  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

Filed,  March  12,  1888. 

Action  to  recover  attorney's  fees  for  appearing  and 
prosecuting  a  person  charged  with  the  unlawful  sale  of 
intoxicating  liquors.  A  demurrer  to  the  petition  was 
sustained,  and  judgment  rendered  against  plaintiff  for 
costs.     Plaintiff  appeals. 

A.  G,  Schulte^  pro  se. 

No  appearance  for  appellee. 

Robinson,  J. — The  amount  inrolved  being  less  than 
one  hundred  dollars,  the  trial  judge  certified  that  the 
opinion  of  this  court  is  desirable  on  the  following  ques- 
tion :  '  *  Under  the  Code  of  Iowa,  is  an  attorney  selected 
by  a  peace  oflBcer  to  prosecute  an  information  of  twelve 
counts,  each  count  charging  a  separate  and  distinct  sale 
of  intoxicating  liquors  to  different  persons,  entitled  to  a 
fee  of  five  dollars  for  each  count  prosecuted  to  judg- 
ment ?"  The  selection  in  question  was  made  in  March, 
1886.  The  plaintiff  was  allowed  five  dollars  for  the  ser- 
vices rendered,  but  claims  sixty  dollars,  for  the  reason 
that  twelve  counts  were  involved  in  the  prosecution,  all 


Schu 

of  which  were  prose 
the  question  certifiec 
It  involves  the  const: 
3829  of  the  Code  wh 
ney  selected  by  a  pei 
eating  before  a  justi 
selling  intoxicating  1 
of  the  Code  permiti 
provisions  by  the  sai 
information  or  indid 
tion  be  charged  in  a 
judgment  be  entered 
of  gnilty  is  rendered 
under  these  provisioi 
constitutes  a  prosecc 
3829.  A  prosecutioi 
supposed  offender  1 
•ourse  of  law."  Be 
to  be  "the  institutic 
ance  of  a  cridiinal  st 
mal  charges  against : 
and  pursuing  them  t 
state  or  government, 
Burrill,  Law  Diet, 
of  offenses  charged 
ment  is  immaterial, 
or  indictment  consti 
the  at-atate  allows 
Although  several  oflf 
mation,  there  is  but 
tained  by  section  154 
of  several  offenses 
together  constitute  b 
ing  of  that  section, 
district  court  did  noi 
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74    294       1.    Judgment :  when  rendered  :  recital  of  date  conteadictkdby 

CLERK'S  FILING.  Where  a  decree  recited  that  it  was  rendered  on  a 
certain  date,  "held  that  the  date  of  its  rendition  could  not  be  cod- 
tradicted  bj  the  clerk's  certificate  as  to  the  time  of  filing  it.  (  Com- 
pare Holmes  v.  Bvdd,  11  Iowa,  109 ;  Momyer  v.  Cooper,  85  Iowa, 
260.) 

2.  Appeal :  TIME  OF  TAKINO  :  date  of  jxtdohent.  The  time  for  tak- 
ing an  appeal  dates  from  the  time  when  the  judgment  appealed 
from  is  rendered  as  shown  by  the  judgment  itself,  and  not  from 
the  date  shown  by  the  clerk 's  filing,  where  there  is  a  discrepancy. 
(  Compare  Carter  v.  Sherman,  68  Iowa,  694.) 

3. :  TRIAL  DE  NOVO  1  IMMATERIAL  EVIDENCE  WANTING.      A  trial 

de  novo  will  not  be  refused  in  this  court  on  the  ground  that  the 
evidence  is  not  all  in  the  record,  where  it  appears  that  the  missing 
evidence  is  immaterial.  ( Compare  Palo  Alto  County  v,  Harrison^ 
68  Iowa,  86.) 

4.  Deed  :  execution  :  evidence.  A  warranty  deed  made  by  a 
woman  and  her  husband  cannot  be  invalidated  as  against  the 
grantee,  much  less  against  a  &ona-^«  subsequent  purchaser^  upon 
the  testimony  of  the  woman  that  she  was  not  aware  that  she  had 
signed  a  warranty  deed,  but  thought  that  she  had  signed  a  power 
of  attorney  to  sell  other  land,  and  that  at  the  time  she  supposed 
that  she  had  lost  through  tax  sales  the  land  described  in  the  deed ; 
and  the  testimony  of  the  husband  that  they  did  not  execute  the 
deed,  but  a  power  of  attorney  ; — the  woman  making  no  claim  that 
any  fraud  was  practiced  upon  her,  nor  that  she  did  not  know  the 
contents  of  the  paper,  and  the  husband  stating  that  he  did  not 
read  the  instrument  at  all,  but  understood  that  it  was  a  power  of 
attorney. 

5.  Tax  Sale  :  prior  payment  of  tax  :  evidence.  The  evidence  in 
( his  case,  consisting  of  an  imperfect  stub  of  a  tax  receipt  and 
other  evidence  (see  opinion),  considered,  and  held  to  show  that 
the  tax  for  which  the  land  in  question  was  sold  had  been  paid  prior 
to  the  sale. 
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Iowa,  638.) 

Appeal  from  Sioux  Circuit  Court. 
Filed,  March  12,  1888. 


Mnley    BurJce^    Oeorge    W.    Hewitt   and    T.   B. 
McMartin^  for  appellant  Holt. 

Pitts  &  Kessey^  for  appellant  Glbbs. 

J.  J.  Bell  and  W.  S.  Palmer^  for  appellee. 


G.      Vendor  and  Vendee  :  notice  of   prior  title  :  possession  : 

17HAT  SUFFICIENT.    A  purchaser  of  land  is  charged  with  notice  of  , 

the  rights  of  a  prior  purchaser  from  his  grantor,  even  though  the 
prior  deed  is  not  on  record,  if  the  prior  purchaser  is  in  possession  of 
the  land  ;  and  in  this  case  Jield  that  the  fact  that  the  prior  pur- 
chaser had  enclosed  the  land  with  furrows,  some  of  which  were 
within  its  boundary  line,  S5me  upon  that  line,  and  some  outside, 
and  that  such  furrows  were  easily  seen  and  their  existence  a  mat- 
ter of  notoriety  in  the  neighborhood,  was  such  possession  as  to 
charge  the  subsequent  purchaser  with  notice  of  his  rights.  ( See 
cases  cited  in  opinion.) 

7.  Tax  Sale  and  Deed  :  wronqful  sale  :  recovery  of  taxIes 
PAID.  One  who  in  good  faith  purchases  land  at  tax  sale,  and  pro- 
cures a  tax  deed  which  is  valid  on  its  face,  and  afterwards  pays 

*  taxes  on  the  land,  may  recover  such  taxes  from  the  owner,  when 
he  has  the  tax  deed  set  aside  in  a  court  of  equity  on  the  ground 
that  no  taxes  were  due  on  the  land  when  it  was  sold  :  and  such 
taxes  will  be  made  a  lien  on  the  land  in  such  equitable  action. 
( Compare  Gardner  v.  Early,  69  Iowa,  45.)  / 

8.  Occup^ying  Claimant :  recovery  for  improvements  :  remedy  : 
PRACTICE.    An  occupying  claimant  of  land,  when  made  a  defend-  f  1^ 
ant  in  an  action  to  quiet  title  in  another,  cannot  in  that  action  set  ft 
up  his  claim  for  improvements,  but  must  wait  until  the  question  [[  f 
of  title  is  determined  against  him.    (See    Fogg  v.  Holcomh,  64  it 
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Action  in  equity  to  quiet  title  to  a  quarter-section 
of  land  in  Sioux  county,  and  for  general  equitable  relief.  J! 

Defendant  Nellie  Holt  claims  title  under  a  tax  deed, 
and  defendant  Milo  D.  Gibbs  claims  title  under  a  deed  H* ' 

from  a  grantor  in  plaintiff's  chain  of  title.  The  circuit 
court  rendered  a  decree  in  favor  of  plaintiff  and  against 
both  defendants.     The  defendants  appeal. 
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Robinson,  J. — I.    Appellee  insists  that  the  appeal 
was  prematurely  taken,  and  hence  that  the  case  cannot 
1.  jud««t:      be  considered  on  its  merite.     It  appears  that 
ed^'''rcc?toi*of  *^®  ^^®®  ^^  Submitted  to  the  circuit  court 
dfJfedTy"^"    at  ^^^  February  term,  1886,  and  then  taken 
clerk's  filing,    xinder  advisement,  to  be  determined,   and 
decree  entered  and  recorded,  in  vacation,  as  of  said  Feb- 
ruary term.     The  decree  recites  that  it  was  rendered  on 
the  twenty-third  day  of  August,  1886,  and  the  notices  of 
appeal  were  served,  and  the  clerk  secured  his  fees  for  a 
transcript  of  the  record,  on  the  twenty-eighth  day  of 
that  month.     The  abstract  sets  out  the  decree,  and  at 
the  end  thereof  shows  the  following :     "  Filed,  Septem- 
ber  4,   1886.    Jellie  Pelmulder,    Clerk,    C.    C."     We 
infer  from  this,  and  from  the  arguments  of  counsel,  that 
the  paper  on  which  the  decree  was  originally  written 
and  signed  by  the  judge  of  the  court  was  not  filed  with 
the  clerk  and  recorded  until  several  days  after  the  notices 
of  appeal  were  served,  and  fees  for  a  transcript  secured. 
The  real  question  presented  for  our  determination  is 
whether  the  decree,  as  recorded,  can  be  contradicted  by 
the  clerk's  record  of  the  time  when  the  paper  upon 
which  it  was  originally  written  was  filed.     We  are  clear 
that  this  question  must  be  answered  in  the  negative. 
The  decree  is  a  verity,  which  must  stand  as  recorded 
until  corrected  by  the  proper  proceedings.     It  cannot  be 
controverted  by  the  certificate  of  the  officer  whose  duty 
it  is  to  preserve  it.     Holmes  v.  Buddy  11  Iowa,  190 ; 
Mornyer  v.  Cooper^  35  Iowa,  260.     The  material  fact  is 
the  time  when  the  decree  was    rendered.     Garter  v. 
Sherman,  63  Iowa,  694.     The  decree  itself  says  it  was 
3  AppiAi. :        rendered  on  the  twenty-third  day  of  August, 
inT:''dit*e^of   1886.     This  Statement  cannot  be  overcome 
juaif^nent.       yyy  ^^le  Certificate  of  the  clerk.     Hence  we 
conclude  that  the  appeal  was  not  taken  prematurely. 

II.     It  is  further  insisted  by  the  appellee  that  this 
court  cannot  try  the  case  de  novo,  for  the  reason  that  the 
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evidence  offered  in  the  circuit  court  was  not 
iI^oM^ma-^  properly  preserved  and  certified  by  the  trial 
denSewant-  judge,  and  that  a  portion  of  the  evidence  so 
"**'  offered    is     not     before   this    court.     The 

abstract  of  appellants  contains  one  hundred  and 
sixteen  pages.  Appellee  filed  an  additional  abstract, 
containing  one  hundred  and  eight  pages,  of  which  more 
than  eighty  are  devoted  to  the  giving  of  evidence  alleged 
to  have  been  omitted  or  misrepresented  by  appellants. 
It  appears  from  this  additional  abstract,  and  the  argu- 
ments by  counsel  for  appellee,  that  the  evidence  in  dis- 
pute consists  of  portions  of  certain  county  records  which 
are  in  fact  abstracted,  or  the  contents  of  which  are 
shown.  In  the  view  we  take  of  this  case,  we  deem  the 
evidence  alleged  to  have  been  omitted  to  be  immaterial. 
All  the  evidence  material  to  a  determination  of  the  case 
on  its  merits  is  shown  to  be  before  us,  and  we  will  not, 
therefore,  refuse  to  hear  the  case  on  its  merits  because 
immaterial  matter  may  not  have  been  preserved.  Palo 
Alto  County  v.  Harrison,  68  Iowa,  86. 

III.     It  appears  from  the  record  that  one  Helen  ''      4 

M.  Pease  held  title  to  the  land  in  controversy  from  May  •        g 

execQ.  ■*^'    ^^^^'    ^    August    29,    1865.     Between  ^ 

tionr'evi-       these    datcs    she    married    a    man  named       -  .     *       5 

Weed.      On  the  last-named  date  she  and  'w 

her  husband  executed  a  warranty  deed  for  the  land  to  |       '^ 

her  brother,  Henry  R.  Pease.  This  deed  is  attacked  by 
defendants,  on  the  ground  that  the  grantors  therein 
supposed  that  it  was  a  power  of  attorney  to  convey  land 
thought  to  be  near  Council  Bluffs,  and  that  they  had  no 
intent  to  execute  a  warranty  deed  for  the  tract  in  con- 
troversy. The  evidence  to  support  this  claim  is  very 
meager  and  unsatisfactory.  Mrs.  Weed  testifies  that 
she  was  not  aware  that  she  signed  a  warranty  deed  to 
her  brother ;  says  that  it  is  her  remembrance  that  she 
gave  him  a  power  of  attorney  in  1865  to  convey  land  in 
Iowa  which  she  supposed  was  located  in  or  near  Council 
Bluffs;  that  at  that  time  she  supposed  she  had  lost 
her  Sioux  county  land  by  non-payment  of  taxes.  She 
does  not  claim  that  her  brother  used  any  artifice  or 
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fraud  to  procure  the  deed,  nor  that  she  did  not  in  fact 
know  its  contents  when  she  executed  it.  The  husband 
testifies  that  they  did  not  execute  to  the  brother  any 
conveyance  but  the  power  of  attorney  ;  but  states  that  he 
did  not  read  the  instrument  which  he  signed,  but  under- 
stood it  was  a  power  of  attorney,  and  not  a  deed.  It  is 
worthy  of  note,  in  this  connection,  that  Mrs.  Weed 
misdescribes  the  instrument  which  she  executed  to 
defendant  Gibbs  in  December,  1884.  It  is  evident  that 
the  evidence  submitted  is  wholly  insufficient  to  show 
that  the  deed  to  Henry  R.  Pease  was  invalid.  No 
ground  for  relief  against  him  is  shown,  and  certainly  no 
presumption  is  raised  against  his  grantee,  who  holds  title 
by  warranty  deed.     Winkler  v.  Miller^  54  Iowa,  477. 

IV.     It  is  contended  by  appellee  that  he  paid  the 
tax  of  1867,  for  which  the  tax  deed  to  defendant  Holt 

was    given,  on    the   twenty-fourth  day  of 

'^  JriJr'Say-      August,  1868.     The  tax  sale  took  place  on 

?v1dLce.^"'  the  first  day  of  February,  1869.     To  support 

this  claim,  the  appellee  shows  that,  in  the 
spring  or  early  summer  of  1868,  he  ascertained  the 
amount  of  tax  on  the  land  in  controversy,  and  on 
another  tract  of  eighty  acres  in  Sioux  county,  including, 
as  he  then  understood  it,  the  taxes  of  1867.  In  August, 
of  the  year  1868,  he  caused  to  be  sent  to  the  treasurer  of 
Sioux  county  money  sufficient  to  pay  all  delinquent 
taxes,  including  those  for  1867,  for  the  purpose  of  pay- 
ing such  taxes.  Receipts  were  returned  to  him,  seven 
of  which  are  in  evidence.  Plaintiff  testifies  that  when 
these  tax  receipts  were  received,  in  1868,  he  supposed 
and  believes  that  one  for  the  tax  in  controversy  was 
with  them.  He  shows  facts  which  might  reasonably 
account  for  its  loss,  and  does  not  know  where  it  is.  All 
the  receipts  introduced  are  dated  August  24,  1868. 
Three  are  for  the  taxes  of  1860,  1861  and  1862,  on  the 
eighty  alone,  and  four  are  for  the  taxes  of  1863,  1864, 
1865  and  1866,  on  both  tracts.  In  addition,  a  stub  of  a 
tax  receipt  was  introduced  in  evidence,  dated  August 
24,  1868,  showing  payment  of  taxes  on  both  tracts  of 
land.     The  year  for  which  the  taxes  were  paid  is  not 
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a  furrow  to  be  broken  on  each'  side  of  it.  In  some 
places  the  furrows  were  on  the  land, — in  some,  on 
its  boundary  lines ;  and  in  some,  outside  such  lines ; 
but  together  they  enclosed  the  land.  Plaintiff  took 
such  possession  with  intent  to  hold  the  land,  and 
assert  his  ownership ;  and  he  has  sinc«  that  time 
endeavored  to  maintain  it.  When  Gibbs  took  his 
deed,  there  was  no  house  or  other  improvement  on  the 
land,  and  no  evidence  of  possession,  excepting  these 
furrows.  He  claims  to  have  gone  onto  the  land 
prior  to  the  purchase,  and  that  at  that  time  he  did  not 
see  the  furrows.  .  He  places  the  time  of  his  visit  in 
November,  before  his  purchase ;  but  whether  it  was 
before  or  after  the  time  given  for  the  plowing  of  the 
furrows  is  not  shown.  That,  however,  is  not  material, 
for  the  reason  that  it  is  in  evidence  that  when  he  made 
the  purchase  the  furrows  inclosed  the  land,  and  were 
easily  seen,  and  their  existence  a  matter  of  notoriety  in 
that  neighborhood.  We  therefore  conclude  that,  when 
he  pnrchased,  the  land  was  so  far  actually  occupied  by, 
and  in  the  actual  possession  of,  plaintiff,  that  defendant 
Gibbs  was  chargeable  with  notice  of  his  interest  therein, 
and  that  no  title  passed  by  the  deed  of  December  18, 
1884.  Sapp  V.  Walker  J  66  Iowa,  497 ;  Ellsworth  v.  LoWy 
62  Iowa,  180  ;  Spitler  v.  Scofield^  43  Iowa,  672. 

VI.     Appellant  Nellie  Holt  avers  that  she  has  paid 

taxes,  by  virtue  of  the  tax  sale  and  deed  under  which 

7.  Tax  sale  and   ®^^  claims  title,  f  rom  the  year  1869  to  1883, 

fufMiieTre"*'  ii^clusive,  and  shows  the  dates  and  amounts 

toxeBpaid:      ^'  ^^(^^  payments.     She  asks  that,  in  case 

the  tax  deed  be  held  invalid,  she  be  permitted 

to  recover  of  plaintiff  the  amount  of  the  payments  she 

has  made,  with  interest,  and  that  the  same  be  estab* 

lished  as  a  lien  against  the  land  in  question.     The  evi* 

dence  satisfies  us  that  she  holds  a  tax  deed  which 

appears  to  be  valid  on  its  face ;  that  she  has  in  good 

faith  paid  the  taxes  for  fifteen  years.     Plaintiff  has 

received  the  benefits  of  these  payments,   and  should 

repay  them  to  defendant  Holt,  with  intesest.     Gardner 

z.  Early ^  69  Iowa,  45. 
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VII.  Appellant  Gibbs  alleges  that  he  took  posses- 
sion of  the  land  under  his  deed,  and  made  Valuable 
8  occupTiMo      improvements  thereon.     He  asks   that,   in 

^ov^'for  \m-  ^^^^  ^^^  deed  is  found  not  to  have  passed 
rem^ytprac-  ^^^^^  *^  ^^^?  ^^  ^®  awarded  the  value  of  his 
tice.  improvements.      We     do     not    determine 

whether  he  is  entitled  to  recover  for  them  or  not,  but 
find  it  sufficient  to  say  that,  if  he  is  entitled  to  any 
relief,  it  must  be  obtained  by  other  means  than  this 
action.     J^ogg  v.  Holcomh^  64  Iowa,  628. 

VIII.  The  decree  of  the  circuit  court  is  so  far 
modified  as  to  allow  appellant  Nellie  Holt  to  recover  of 
appellee  the  sum  of  $505.62  ;  and  said  amount  is  estab- 
lished as  a  lien  against  the  premises  in  question.  In  all 
other  respects  this  case  is 

Affirmed, 
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Marriage :   insanity  op    husband  :     notice  to  wife  :    prior 

APPOINTMENT   OF  GUARDIAN:    COMPENSATION   TO    WIFE.       Where    a 

woman  had  been  acquainted  with  and  engaged  to  a  man  for  some 
years,  and  had  known  of  his  doing  business  and  managing  large 
property  interests,  and  supposed  him  to  be  of  sound  mind  up  to 
the  time  of  their  marriage,  held  that  her  knowledge  that  a  nephew 
was  opposing  the  marriage  was  no  notice  to  her  that  he  was  insane ; 
nor  did  the  fact  tliat  the  nephew  had  a  few  days  before  made 
application  to  the  circuit  court  of  the  county  for  the  appointment 
of  a  guardian  for  such  person,  and  had  himself  been  appointed 
temporary  guardian,  charge  her  with  knowledge  of  his  insanity, 
in  the  absence  of  actual  knowledge  of  such  facts ;  but  that,  the 
marriage  being  afterwards  declared  a  nullity  on  account  of  his 
insanity,  she  was  entitled  to  compensation,  under  section  2236  of 
the  Code,  as  one  who  had  entered  into  the  contract  in  good  faith, 
in  ignorance  of  the  insanity. 

:  :  DISSOLUTION  :  COMPENSATION.    Where  a  marriage 

was  decreed  to  be  a  nullity  on  account  of  the  insanity  of  the  hus- 
band at  the  time  of  the  contract,  and  it  appeared  that  the  wife 
was  in  good  health  when  married,  but  that  she  had  lost  her  health 
on  account  of  the  deprivations  suffered  by  her  while  living  with 
her  husband,  and  it  further  appeared  that  he  was  worth  about 
Rfteen  thousand  dollars  at  the  time  the  marriage  waa  annulled  by 
the  decree,  held  that  an  allowance  to  her  of  thirty -five  hundred 
dollars  was  fair  compensation,  under  section  2286  of  the  Code. 
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Appeal  from  Bremer  District  Court. — Hon.  G.  W. 

RuDDiCK,   Judge. 

Filed,  March  12,  1888. 

Plaintiff  alleges  that  she  was  married  to  defendant 
Maxfield  Barber  on  the  fourth  day  of  November,  1881 ; 
that  he  refuses  to  support,  and  has  deserted  her ;  that 
in  consequence  of  his  cruel  treatment  she  has  become 
an  invalid;  that  she  is  sick,  penniless,  and  unable  to 
support  herself.  She  further  alleges  that  the  validity 
of  the  marriage  is  questioned  by  defendants,  and  asks 
that  its  validity  be  determined,  and,  if  found  valid, 
that  she  be  allowed  separate  maintenance  and  per- 
manent alimony;  and  if  found  to  be  invalid,  tiiat 
she  be  adjudged  to  have  entered  into  it  in  good 
faith,  and  that  she  be  given  judgment  for  fifteen  thou- 
sand dollars.  Defendants  admit  the  alleged  marriage, 
but  aver  that  at  the  time  it  took  place  Maxfield  Barber 
was  of  unsound  mind,  and  incapable  of  making  a  mar- 
riage contract ;  that  defendant  W.  W.  Barber  was  at 
that  time  the  guardian  of  his  property  ;  and  that  plain- 
tiff had  full  notice  and  knowledge  of  said  facts  at  the 
time  of  the  alleged  marriage.  The  district  court  decreed 
that  the  marriage  was  void  because  of  the  insanity  of 
defendant  Maxfield  Barber ;  that  plaintiflE  entered  into 
the  marriage  in  good  faith,  and  without  knowledge  of 
said  insanity;  and  awarded  her  as  compensation  the 
sum  of  thirty-five  hundred  dollars.  Defendants  appeal 
from  so  much  of  the  decree  as  found  tha't  plaintiff 
entered  into  the  marriage  in  good  faith,  and  awarded 
her  the  sum  aforesaid,  and  were  first  to  give  notice 
of  appeal.  Plaintiff  appeals  from  so  much  of  the 
judgment  as  fixed  the  amount  of  her  recovery  at  thirty- 
iive  hundred  dollars. 

Gibson  &  Dawson^  for  appellants. 

M,  E.  Billings  and  W.  L.  Eaton^  for  appellee. 
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RoBiNSOic,  J. — I.     Appellants  insist  that  appellee 
did  not  become  a  party  to  the  marriage  contract  in  good 
faith,      and     therefore     that     she    is    not 
toMwttr  of      entitled  to  any  compensation  by  virtue  of 
nntj^i-e  toj^^    sectlon  2236  of  the  Code.    This  is  aa  follows  : 
"ppn'owjent    "  In    caSB  either    party   entered    into   the 
S^Tib'**'"''  t'oitract  of  marriage  in  good  faith,  suppos- 
ing the  other  to  be  capable  of  contracting,  ' 
and  the  marriage  is  declared  a  nullity,  such  fact  shall 
be  entered  in  the  decree,  and  tfce  court  may  decree  such 
innocent  party  compensation,  as  in  cases  of  divorce." 
The  defendant  W.  W.  Barber  is  a  nephew  of  defendant 
Maxfield  Barber,  and  on  the  thirty-first  day  of  October, 

1881,  filed  an  application  in  the  circuit  court  of  Bremer 
conntj',  asking  tiat  his  uncle  be  adjudged  to  be  a  per- 
son of  unsound  mind,  and  asking  the  appointment  of  a 
guardian  of  hia  property.  The  nephew  was  appointed 
temporary  guardian  of  such  property  on  the  day  his 
application  was  filed,  and  his  appointment  was  made  a. 
matter  of  record.  On  the  first  hearing  of  the  applica- 
tion, which  was  had  on  the  seventh  day  of  February, 

1882,  the  uncle  was  adjudged  to  be  of  unsound  mind, 
and  the  nephew  was  appointed  permanent  guardian  of 
his  property.  The  uncle  did  not  appear  at  the  final 
hearing.  Considerable  evidence  is  submitted  on  the 
question  of  the  sanity  of  Maxfield  Barber  at  the  date  of 
the  marriage,  and  for  a  considerable  time  both  prior 
and  subsequent  thereto.  '  A  number  of  witnesses,  who 
appear  to  be  intelligent,  and  well  acquainted  with  him, 
testify  that  they  never  saw  any  indication  of  mental 
unsoundness.  Some  of  them  had  done  business  with 
him  frequently.  It  is  shown  that  he  has  been  engaged 
in  doing  business  for  himself,  and  in  his  own  name,  in  a 
distant  state,  during  most  or  all  the  time  that  his 
nephew  has  acted  as  guardian  of  his  property,  and  that 
the  nephew  has  sent  to  him  money  to  be  used  and 
invested  by  him.  He  is  a  man  of  property,  and  was 
engaged  in  managing  it  for  some  years  prior  to  the  mar- 
riage ;    and  no  actual    notice    of    the    alleged  mental 
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unsoundness  is  shown  to  have  been  given  to  plaintiff  at 
any  time  prior  to  that  event.  We  think  the  decree  of 
the  district  court  in  finding  that  she  entered  into  the 
marriage  in  good  faith  is  abundantly  sustained  by  the 
evidence.  But  it  is  said  that  the  application  of  W.  W. 
Barber  and  his  appointment  as  temporary  guardian 
were  of  record  at  the  date  of  the  marriage,  and  the 
plaintiff  was  chargeable  with  notice  of  their  tenor  and 
effect,  and  of  the  facts  which  they  indicated.  We  do 
not  think  that  constructive  notice  has  anything  to  do 
with  the  question  of  the  ^ood  faith  of  appellee.  If  she 
had  no  knowledge  of  any  fact  which  would  naturally 
cause  a  doubt  to  arise  in  her  mind  as  to  the  sanity  or 
capacity  to  contract  of  Maxfield  Barber,  and  in  fact 
supposed  that  he  was  capable  of  contracting,  then  she 
entered  into  the  contract  in  good  faith,  and  is  an  inno- 
cent party  entitled  to  compensation.  Every  person  who 
has  attained  his  majority  is  presumed  to  have  legal 
capacity  to  enter  into  a  contract,  until  the  contrary  is 
shown ;  therefore  it  was  not  the  duty  of  plaintiff  to 
examine  the  county  records,  and  she  is  not  chargeable 
with  negligence  for  not  having  done  so.  It  is  claimed 
by  appellants  that  appellee  had  actual  notice  of  facts 
which  should  have  caused  her  to  make  inquiries  which 
would  have  disclosed  the  alleged  insanity  of  Maxfield 
Barber,  and  that  because  she  neglected  to  make  such 
inquiries  she  was  negligent,  and  is  chargeable  with 
knowledge  of  his  insanity.  It  seems  that  the  wedding 
was  arranged  to  take  place  at  *  Waverly,  but  when  the 
appointed  day  arrived  the  plaintiff  was  told  by  Max- 
field that  they  could  not  get  married  there,  because  his 
nephew  was  making  trouble,  or  words  to  that  effect 
They  then  went  to  Manchester,  where  they  were  mar- 
ried the  next  day.  It  is  not  shown  that  plaintiff  was 
informed  of  the  nature  of  the  trouble  the  nephew  was 
making.  It  appears  that  he  had  been  induced  to  move 
from  Ohio  to  Iowa  by  the  uncle,  and  had  been  led  to 
believe  that  he  would  have  his  uncle's  property"  in  time. 
At  the  date  of  the  marriage  the  uncle  was  about  sixty- 
three  years  of  age.     Under  such  circumstances  it  would 
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not  have  been  unnatural-  for  the  nephew  to  oppose  the 

marriage  for  reasons  personal  to  himself.     Plaintiff  had 

known  Maxfield,  and  had  been  engaged  to  marry  him, 

for  years.      She  had  known  of  his  doing  business  and  V^^i 

managing  large  property  interests  during  that  time,  and  ■  ^^'' 

supposed  him  to  be  of  sound  mind.     We  do  not  think 

that  under  these  circumstances  the  fact  that  the  nephew  |' 

was  opposing  the  marriage  was  any  notice  to  her  that 

her  intended  husband  was  insane. 

II.    All  parties  to  the  action  complain  of  the  com- 
pensation allowed  by  the  district  court.     It  is  insisted 

2  . .     on  the  part  of  appellee  thai  Maxfield  has 

cimpo^^ '    great  wealth  ;  that  her  health  has  been  per- 
^***"-  man ently  injured  by  his  miserly  and  cruel  . 

conduct ;  and  that  she  is  justly  entitled  to  a  liberal  ^  | 

compensation.    On  t}ie  other  hand,  it  is  claimed  that  |]  j 

she  lived  with  him  but  about  two  years,  and  contributed 
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nothing  to  his  property,  and  therefore  that  she  is  enti-  %  ' 

tied  to  but  a  small  allowance.    The  evidence  shows  that  f 

when  the  marriage  took  place  plaintiff  was  in  excellent 
health ;  that,  after  a  short  residence  in  Iowa,  she  and 
Maxfield  went  to  Missouri  and  Arkansas,  where  they 
lived  as  husband  and  wife  for  about  two  years ;  that 
during  this  time  she  was  compelled  to  live  in  a  tent  or 
hut  or  a  poorly-constructed  house,  without  any  of  the 
comforts,  and  with  but  few  of  what  are  regarded  as  the 
necessaries,  of  life ;  and  that  while  enduring  this  treat- 
ment her  health  became  greatly  impaired.  The  amount 
of  property  owned  by  Maxfield  is  not  clearly  shown, 
but  we  do  not  think  it  is  shown  to  be  much  in  excess  of 
fifteen  thousand  dollars.  Assuming  that  to  be  about 
the  true  amount,  we  are  of  opinion  that  the  amount  of 
compensation  awarded  by  the  district  court  is  about 
what  the  appellee  is  entitled  to  receive. 
The  case  is,  as  to  both  appeals, 

Affirmed. 
Vol.  7^^-20 
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Appeal  :  BILL  OF  EXCEPTIONS  :  DIRECTING  CLERK  TO  H^SEBT  EH- 

DENCE  :  SHORT-HAND  NOTES  NOT  TRANSLATED.  Evidence  is  not  pre* 
6erv<^d  for  the  purposes  of  an  appeal  by  directing  the  clerk  in  a  bill 
of  exceptions  to  insert  the  evidence  taken  by  the  short-band 
reporter  and  filed  in  the  case,  where  the  short>hand  notes  so  filed 
have  not  been  translated  and  the  translation  filed  in  the  case. 


:    PRACTICE  :   BBYIEWING  INSTRUCTIONS  WITHOUT  EVIDKNCE. 

Where  instructions  complained  of  are  applicable  to  the  issues  raised 
by  the  pleadings,  they  may  be  reviewed  in  this  court,  even  thoagb 
the  evidence  is  wanting  ;  for  this  court  wil),  in  such  case,  preeame 
that  there  was  evidence  warranting  the  instructions.  (See 
McMillan  v.  Burlington  <&  M.  R,  Ry.  Co,,  40  Iowa,  231. ) 

Contract :  parol  to  add  warranty  to  wRiTma.  "Where  a 
written  contract  is  full  and  complete,  it  is  incompetent,  in  tbe 
absence  of  fraud,  mistake,  or  the  like,  to  vary  it  by  evidence  of  a 
parol  warranty  not  expressed  in  its  terms.  (See  Mastv,  PearcCt 
58  Iowa,  579. }  And  it  cannot  be  shown  that  it  was  part  of  the 
agreement  that  the  whole  of  the  contract  was  not  to  be  reduced  to 
writing. 

Instructions :  judged  by  issues  presented  in  charge.  The 
correctness  of  an  instruction  must  be  determined  by  considering  it 
in  connection  with  the  issues  presented  to  the  jury,  and  not  with 
issues  pleaded  but  not  presented  in  the  instructions. 


Appeal   from    Cerro    Gordo    District    Court.  So^. 

John  B.  Cleland,  Judge. 

Filed,  March  12,  1888. 

Action  to  recover  for  a  furnace  sold.     Judgment 
below  was  for  defendant,  and  plaintiffs  appeal. 

STierwin  &  Schermerhorn  and  Olass  &  Hughes,  for 
appellants. 


Jo7i7i  Cliggitt,  for  appellee. 
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Seeverb,  C.  J.— The  petition  statesthatplaintiffs  and 
defendant  entered  into  the  following  written  contract : 

"  Mason  City,  Iowa,  Augiiat  31,  1882.  We  agree  to 
fainish,  and  we  agree  to  pay  for,  a  No.  61  Rnby  brick 
set  furnace  and  covering  burrs,  delivered  at  the  post- 
office  building  of  this  city,  $194.75.  The  same  to  be  paid 
for  February  1,  1883.  Messrs.  Warbasse  and  Lee  to 
fnrnis}i  man  to  superintend  the  setting  of  the  same  and 
guaranty  said  heater  to  work  successfully,  and  operate 
as  well  as  any  other  first-class  furnace  under  similar  cir- 
■cnmstances.  Mr.  Card  to  furnish  brick-work  and  mater- 
ials for  setting  same,  and  pay  Warbasse  &  Lee  a 
reasonable  price  for  time  of  workmen  while  working  on 
.same  heater." 

Performance  of  such  contract  on  the  part  of  the 
plaintiffs  was  alleged,  and  judgment  asked.  The  execu- 
tion of  the  contract  was  denied  by  the  defendant,  and, 
among  other  things,  he  pleaded  as  follows:  "That  at 
and  prior  to  the  making  of  said  written  c6nti  act  defend- 
ant had  no  knowledge  as  to  the  character  and  capacity 
of  the  furnace  provided  for,  or  the  way  to  set  it ;  that 
plaintiffs  knew  all  these  matters,  and  how  it  should  be 
pat  Dp,  and  defendant  was  obliged  to  and  did  rely  on 
the  representations  of  plaintiffs  ;  that  the  writings  sued 
on  were  made  by  the  plaintiffs  and  signed  by  the  defend- 
ant, with  the  understanding  that  they  did  not  contain  all 
■of  the  representations,  agreements  and  guaranties  orally 
made  between  them,  nor  of  the  whole  contract,  and  were 
not  to  preclude  defendant  from  showing  the  complete 
understanding  of  the  parties  that  the  oral  agreements 
should  stand  as  part  of  the  entire  contract ;  that  plain- 
tiffs represented  that  it  would  not  be  necessary  to  make 
said  contract  formal  and  complete  ;  that  defendant  could 
-confide  in  the  good  faith  of  plaintiffs  to  carry  out  the 
oral  agreements  ;  that  defendant  had  confidence  in  plain- 
tiffs, and,  depending  on  said  representations,  signed  the 
contract,  but  defendant  alleges  that  said  representa- 
tions were  fraudulent,  and  for  the  purpose  of  inducing 
lim  to  accept  and  sign  the  imperfect  contract ;  that  at 
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or  prior  to  signing  said  contract,  and  as  part  of  the  con- 
tract orally  made,  plaintiffs  orally  guarantied  that  said 
furnace  would  be  capable  of  heating  all  of  said  rooms 
in  the  coldest  weather  to  the  temperature  of  at'  least 
seventy  degrees,  by  the  use  of  not  exceeding  fifteen  tons 
of  hard  coal  during  the  heating  season.  That  said 
representations  were  untrue  and  fraudulent,  and  so 
knbwn  to  be  to  plaintiffs." 

The  court  instructed  the  jury  as  follows : 

**  21.  If  you  find  from  the  evidence  in  this  case,  and  by 
a  preponderance  thereof,  that  the  contract  and  agree, 
ment  between  the  parties  with  respect  to  the  purchase  of 
said  furnace  in  question  was,  by  agreement  and  under- 
standing between  them,  made  partly  in  the  writings 
introduced  in  evidence  and  partly  in  parol,  and  that  it 
was  understood  and  agreed  that  part  only  of  such  con- 
tract should  be  reduced  to  writing,  and  the  remainder 
remain  in  parol,  with  no  writiug  to  witness  it,  such  an 
arrangement  would  be  legal  and  binding,  and  such  con- 
tract, if  in  this  case  shown  by  a  preponderance  of  the 
evidence,  would  be  binding  according  to  its  terms  upon 
the  parties  thereto. 

*'  22.  You  are  instructed  that  if  you  find  from  the 
evidence  that  there  was  a  contract  partly  in  writing  and 
'partly  verbal,  and  further  find  that  the  furnace  in  ques- 
tion, being  properly  operated,  did  not  comply  with  and 
fulfill  the  terms  of  such  partly  written,  partly  verbal, 
contract,  as  alleged,  and  the  defendant  notified  plaintiflEs 
of  such  failure,  and  requested  them  to  remove  the  same, 
the  plaintiffs  cannot  recover  in  this  action,  and  the 
defendant  would  be  entitled  to  recover  any  part  of  the 
purchase  money  paid  to  plaintiffs,  and  also  any  damages 
by  him  sustained  by  reason  of  the  failure  of  the  furnace 
to  work  as  represented,  as  such  damages  may  be  shown 
by  the  evidence,  and  defined  in  these  instructions. 

"23.  If  you  find  from  the  evidence,  and  by  a  pre- 
ponderance thereof,  that  the  plaintiff  undertook,  prom- 
ised and  guaranteed  by  said  contract,  alleged  to  be 
partly  verbal  and  partly  written,  that  said  furnace  would 
heat  to  the  extent  of  seventy  degrees,  or  would  properly 
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heat  the  rooms  alleged,  by  the  use  of  ,not  exceeding 
fifteen  tons  of  hard  coal  in  each  heating  season ;  and 
further  find  from  the  evidence  that  the  said  furnace, 
being  properly  operated  and  managed,  failed  to  heat  the 
rooms  as  agreed,  and  did,  in  attempts  to  heat  the  same? 
made  with  the  knowledge  and  assent  of  the  plaintiffs, 
use  hard  coal  to  an  amount  in  excess  of  fifteen  tons  of 
hard  coal  in  each  heating  season, — the  plaintiffs  would 
be  liable  for  the  reasonable  value  of  the  coal  so  used  in 
excess  of  said  fifteen  tons  in  each  heating  season,  as 
shown  by  the  evidence.  But  you  are  instructed  that  the 
plaintiffs  would  not  be  liable  to  the  defendant  for  any 
alleged  diminution  of  the  rental  value  of  said  rooms  by 
reason  of  the  fact  that  the  same  were  not  heated  as 
represented. 

"24.     If  you  fail  to  find  froni  the  evidence  that 
plaintiffs  undertook  and  guaranteed  in  the  alleged  partly  H  1 

written,  partly  verbal,  contract  that  the  furnace  in  ques- 
tion  would  properly  heat  the  rooms  in  question  by  the 
use  of  a  certain  amount  of  hard  coal,  you  will  find  for 
the  plaintiffs  on  the  claim  for  damages  for  use  of  an 
excessive  quantity  of  hard  coal."  tj 

I.     It  is  stated  in  an  amended  abstract  filed  by  the  / 

appellee  that  the  bill  of  exceptions  is  as  follows :  '*And'  | 

in  f urthjer  trial  of  said  cause  the  following 

1.  Afpkal  :    bill  ^,  .  ,  .  .  -  .    .  _         ^ 

of  exoep-       was  the  evidence  m  said  cause  taken  down 
tag  clerk  to    by  the  official  reporter  of  said  court;  and 
dence:  short-  objectious  to  the  evidence,  rulings  of    the 
nottrana-       court,  exceptious,  and  all  the  rulings  of  the 
court  on  the  evidence  so  taken,  are  as  follows : 
(Here  clerk  will  insert  evidence  taken  by  short-hand 
reporter  and  filed  in  this  case  June  29,  1886,  marked 
'C,'  and  certified  by  this  court.  ^' )    This  is  followed  by  a 
certificate  of  the  clerk  that  no  translation  of  the  short- 
hand notes  has  ever  been  filed  in  his  office.     Counsel  for 
the  defendant  contends  that  the  evidence  is  not  suffi- 
ciently identified  in  the  bill  of  exceptions,  and,  there- 
fore, what  purports  to  be  the  evidence  introduced  on  the 
trial  contained  in  the  abstract  should  be  disregarded, 
and  we  feel  constrained  to  say  that  this  position  must  be 
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sustained.  It  is  true,  the  short-Jiand  notes  are  identified^ 
but  they  are  not  intelligible.  It  is  such  notes,  however, 
that  the  clerk  is  directed  to  insert  in  the  bill  of  excep- 
tions prepared  for  this  court.  As  there  has  been  no 
translation,  he  can  only  send  up  the  original  notes.  Tim 
he  has  not  done ;  but  if  he  had,  we  must  confess  our 
inability  to  read  or  understand  thera.  If  there  had 
been  a  translation  filed  in  the  clerk's  office,  duly  certified 
by  the  reporter,  the  clerk  would  have  been  authorized 
to  insert  it  in  the  bill  of  exceptions,-  and  transmit  to  this 
court  the  evidence  as  translated. 

II.  It  will  be  observed  that  the  court  instructed  the 
jury,  in  substance,  that  if  the  evidence  justified  them  ia 
2.  — :  practice:  SO  doiug  they  might  find  that  there  was  a 

taS^iT^uong  parol  guaranty  or  warranty,  in  addition  to 
Tenoe.^  ^^ '  the  ouc  reduced  to  writing,  and  contained 
therein.  The  instructions  were  excepted  to,  and  coun- 
sel for  the  appellant  contends  that  they  are  erroneous. 
But  counsel  for  the  appellee  insists  that  we  cannot 
determine  this  question,  because  the  evidence  is  not  before 
us,  and  therefore  the  instructions  may  not  be  based  on 
or  applicable  to  the  evidence.  It  is  apparent  that  the 
defendant  pleaded  as  a  defense  that  there  was  an  oral 
warranty.  The  instructions,  therefore,  are  applicable  to 
the  issue  presented  by  the  pleadings ;  and  as  to  the 
instructions  in  such  case  given  by  the  court  the  rule  is 
that  it  will  be  presumed  that  there  was  evidence  on 
which  they  could  be  properly  based.  McMillan  v.  Bur^ 
lington  &  Mo.  H,  Ry.  Co,^  46  Iowa,  231.  The  question, 
therefore,  is  fairly  presented  whether  the  instructions 
are  erroneous,  and  we  have  to  say  that  we  think  they 
are.  This  question  was  considered  in  Mast  v.  PearcBy 
3  Contract:  ^®  lowa,  579 ;  and  WO  reached  the  concla- 
wY^nVto  ^^^^  *^^*  where  a  writing  was  full  and  com- 
writing.  plete,  which  did  not  contain  a  warranty,  or 
where  it  did,  that  an  additional  warranty  could  not  be 
established  by  parol.  It  is  sufficient  to  say  that  we 
adhere  to  the  decision  made  in  that  case. 

III.  It  is  contended  that  the  cited  case  is  not  appli- 
cable, for  the  reason  that  fraud  is  pleaded  in  the  case 
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i.  iHaTBucnons:  at  bar,  and  that  in  sach  case  a  different  rule 

twnes  pre-      prevails.     This  may,  for  the  purpose  of  this 

charge.  opinioD,  be  conceded ;  but  it  will  be  observed 

that  the  question  of  fraud  was  not  submitted  to  the  jury. 

It  is  true,  the  court,  in  reciting  the  allegations  in  the 

pleadings,  stated  the  fact  that  fraud  was  pleaded ;  but 

this  is  not  sufficient  when  the  jury  are  not  directed  to 

determine  such  question,  under  proper  instructions  as 

to  what  constitutes  fraud,  and  what  is  the  legal  effect  if 

the  jury  find  it  is  established.    The  other  errors  assigned 

cannot  be  considered  because  of  the  condition  of  the 

record. 

Reversed. 


1. 


2. 


Blair  v.  Blair. 

Divorce  :  temporary  alimony  :  review  on  appeal.  An  order 
allowing  temporary  alimony  to  a  wife  in  an  action  for  divorce  is 
reviewable  on  appeal  to  this  court,  under  Ck)de,  section  8164. 

: : :  EVIDENCE  WANTING.   In  the  absence  of  all  of 


the  evidence  on  which  temporary  alimony  was  granted  in  the  court 
below,  this  court  cannot  say  that  the  allowance  was  excessive. 

3.  Appeal:  FROM  nugatory  order  :  no  prejudice.  An  order  set- 
ting aside  a  former  order,  which  has  expired  by  its  own  terras,  is 
of  no  effect,  and  hence  no  ground  for  complaint  on  appeal. 

4.  Divorce:  attorney's  fees:  allowance  on  appeal.  The 
decision  appealed  from  in  this  case  provided  that  the  matter  of 
aUowing  an  attorney's  fee  should  be  continued  to  next  term,  and 
appellant  made  no  complaint  of  such  provision,  but  appellee  now 
seeks  in  this  court  to  have  a  fee  allowed  for  the  services  of  her  attor- 
ney on  the  appeal.  There  being  no  proper  evidence  before  this  court 
on  which  to  make  such  allowance,  it  is  refused,  without  prejudice 
to  a  recovery  upon  a  sufficient  showing  at  the  ijroper  time. 

Appeal  from   Webster  District    Court. — Hon.    S.   M. 

Weaver,  Judge. 

Filed,  March  12,  1888. 

Appeal  from  the  decision  of  the  district  court  in 
allowing  plaintiff  temporary  alimony  in  an  action 
brought  by  her  to  obtain  a  divorce  from  defendant.    At 
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its  October  term,  1886,  the  court  below  made  provision 
for  the  support  of  plaintiff  by  defendant  until  the  next 
term,  and  required  the  payment  by  him  of  one  hundred 
and  twenty-five  dollars  as  a  retainer  for  plaintiff 's  attor- 
ney, and  to  procure  the  depositions  on  her  part  neces- 
sary for  the  trial.  On  the  eleventh  day  of  June,  1887, 
the  district  court,  on  the  application  of  plaintiff  for  a 
further  allowance  of  alimony,  ''ordered  and  adjudged" 
that  defendant  pay  to  the  clerk  for  the  use  of  plaintiff 
the  sum  of  three  hundred  and  fifty  dollars  for  her  tem- 
porary support.  Fifty  dollars  of  that  amount  was  to  be 
paid  within  ten  days,  one  hundred  dollars  on  the  first 
day  of  July,  1887,  and  a  like  sum  on  the  first  day  of 
August  and  on  the  first  day  of  September  of  the  same 
year.  It  was  further  provided  that  execution  should 
issue  for  the  several  amounts  aforesaid,  if  they  were  not 
paid  when  due.  From  the  last  allowance  of  alimony  the 
defendant  appeals. 

/.  F.  Duncomhe^  for  appellant. 

Wright  &  Farrelly  for  appellee. 

Robinson,  J. — I.  Appellee  has  filed  a  motion  to  dis- 
miss the  appeal,  on  the  ground  that  an  order  for  tempo- 
1.  DivoRoi5:tem-  rary  alimony  is  not  reviewable  on  appeal, 
mo™^  review  Sectiou  3164  of  the  Code  provides  that  an 
on  appeal.  appeal  may  be  taken  to  this  court  from  an 
order  which  "grants  or  refuses,  continues  or  modifies,  a 
provisional  remedy."  We  understand  that  a  "  provis- 
ional "  remedy  is  one  provided  for  temporary  purposes, 
as  to  meet  a  present  exigency.  If  the  relief  granted  by 
the  district  court  be  regarded  as  an  order,  merely,  we 
think  an  appeal  may  be  taken  from  it.  It  is,  however, 
in  the  form  of  a  judgment,  and,  while  it  is  designed  to 
provide  for  the  temporary  needs  of  the  plaintiff,  it  is 
permanent  in  form,  providing  for  the  payment  of  fixed 
amounts  on  specified  dates,  and  authorizing  executions 
for  their  collection,  and  may,  therefore,  be  regarded  as  a 
judgment  final  for  the  amounts  therein  named.  The 
motion  referred  to  is  overruled  on  the  ground  named. 
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II.  Appellant  insists  that  the  second  allowance  of 
alimony  was  excessive.  Whether  it  was  or  not  depends 
^ .  upon  the  circunistances  of  the  parties,  as 

evid™;e  disclosed  on  the  hearing  of  the  application 
for  alimony.  The  abstrac.t  of  appellant  does 
not  purport  to  contain  all  the  evidence  submitted,  nor 
does  it  show  that  such  evidence  was  in  any  manner  made 
of  record.  It  is  even  doubtful  if  it  shows  that  the  evi- 
dence abstracted  was  given  on  the  hearing  in  question. 
Appellee  denies  the  correctness  of  the  abstract,  and 
moves  to  strike  the  evidence  therein  contained  from  the 
record.  This  motion  must  be  sustained.  We  have  so 
frequently  decided  the  question  which  it  raises  that  a 
citation  of  authorities  at  this  time  would  be  useless. 
Since  the  evidence  upon  which  the  allowance  in  question 
was  made  is  not  before  us,  we  cannot  say  that  it  was 
excessive. 

III.  When  the  court  below  made  the  allowance  of 

alimony  at  its  term  of  October,  1886,  it  provided  that 

a  afpeai:  from  the  plaintiff  should  have  the  exclusive  use 

ofSSr^no       of  the  homestead  of  defendant  until   the 
prejudice.       ^^^^  ^j.j^  q{  tjjj^lj  ^Q^^^i-     w]ien  the  allow- 

ance  of  June  11,  1887,  was  made,  the  court  "ordered 
and  adjudged  that  the  order  heretofore  made  in  this 
case,  allowing  the  plaintiff  the  use  of  the  homestead,  be, 
and  the  same  is  hereby,  set  aside."  Appellant  com- 
plains of  the  order  quoted.  What  its  purpose  was  we 
are  at  a  loss  to  understand,  since  the  order  it  refers  to 
only  provided  for  the  use  of  the  homestead  by  the  plain- 
tiff until  the  next  term  of  court.  The  order  objected  to 
seems  to  us  to  have  been  without  effect,  and  hence  not 
prejudicial. 

IV.  The  appellee  asks  for  an  order  requiring  the 
appellant  to  pay  to  the  clerk  of  this  court  for  the  use  of 

her  attorneys,  as  compensation  for  services 

attoniey'i       rendered  on  the  trial  of  this  appeal,  the  sum 

anceon         of  oue  hundred  dollairs.     The  decision  from 

which  defendant  appeals  provided  that  the 

matter  of  allowing  an  attorney's  fee  should  becontinued 

to  the  next  term  of  court.     No  complaint  of  that  action 
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is  made  by  appellant,  nor  is  it  in  any  manner  brought 
into  question  by  the  appeal.  The  amount  which  should 
be  allowed  for  attorney's  fees,  if  anything,  depends  upon 
the  value  of  the  services,  and  the  ability  to  pay  of  the 
respective  parties  to  the  suit.  These  matters  are  not 
shown  by  any  evidence  properly  submitted  to  this  court. 
The  order  requested  by  appellee  is,  therefore,  refused, 
but  without  prejudice  to  a  recovery  therefor  on  a  sufficient 
showing  duly  made  at  a  proper  time. 

Affirmed. 


I  Salm,  Adm'x,  et  al.  v.  Israel  Bros. 

1.  Sale  :  PEiCE  to  be  paid  :  construction  op  contract.    Defend- 
ants, having  bought  a  stock  of  fs^oods  at  sixty-five  per  cent,  of  their 

'  invoiced  price,  sold  a  portion  of  them  to  plain  tiff 6,  under  an 
agreement  that  they  diould  be  invoiced  to  plaintiffs  ''at  the 
invoiced  price  that  first  parties  ( defendants )  purchased  same  for." 
Held  that  this  meant  the  price  which  defendants  paid  for  the  goods, 
and  not  the  invoiced  price  of  which  they  paid  only  sixty-five  per 
cent. 

2.     :  FALSE  representations  :  REBfEDY.    Defendants,  having 


agreed  to  sell  a  stock  of  goods  at  cost  to  defendants,  and  to  take 
city  lots  in  exchange,  fraudulently  invoiced  the  goods  to  plaintiffs 
much  in  excess  of  their  cost,  and  took  conveyances  of  enough  of  lots 
at  agreed  prices  to  cover  the  aggregate  value  of  the  goods  estimated 
upon  the  false  invoice.  Held  that  plaintiffs  were  entitled  to  a 
recovery  for  the  difference  between  the  real  cost  and  that  shown 
by  the  false  invoice,  and  were  not  limited  to  an  action  to  recover 
enough  of  the  real  estate  to  equal  that  difference. 

Appeal  from  Polk  District  CourL 

Filed,  March  12,  1888. 

AcTiOT^"  to  recover  seventeen  hundred  and  sixty- 
eight  dollars  alleged  to  have  been  paid  in  consequence 
of  the  fraud  of  defendants.  A  demurrer  to  the  petition 
was  sustained.  Plaintiffs  electing  to  stand  upon  their 
petition,  the  cause  was  dismissed  by  the  court,  at  plain- 
tilfs'  cost.     Plaintiffs  appeal. 

Gatch^  Connor  &  Weaver,  for  appellants. 

,  Barcroft  &  Bowen^  for  appellees. 


DECEMBER  TERM,  1887.  ai6 

Salm,  Adm'z,  v.  Israel  Bros. 

Robinson,  J. — It  appears  that  the  owners  of  a'chat- 
tel  mortgage  on  a  stock  of  goods  in  the  city  of  Des 
Moines  placed  the  same  in  the  hands  of  an  agent  for 
foreclosure.  The  agent  took  possession  of  the  goods, 
invoiced  them,  and  sold  them  to  defendants  at  sixty-five 
per  cent,  of  the  invoice  price,  or  for  the  aggregate  sum 
of  $10,062.51.  After  defendants  had  disposed  of  a  large 
portion  of  said  stock,  they  sold  the  remainder  to  plain- 
tiffs.    The  agreement  of  sale  was  in  writing.     The  fol-  , 

lowing  is  a  copy : 

"Des  Moines,  Iowa,  July 21, 1886. 

"Article  of  agreement  in  exchange  of  properties, 
real  and  personal,  made  and  entered  into  this  day  and 
date  above  written,  by  and  between  Israel  Bros.,  parties 
of  the  first  part,  and  Mrs.  Ellen  Edwards,  per  J.  W. 
Jenkins,  her  agent,  and  J.  B.  Salm,  parties  of  the  second 
part,  witnesseth,  that  first  parties  do  hereby  sell  unto 
the  second  parties  all  the  goods  left  remaining  of  the 
Hemphill,  Hepburn  &  Traversy  stock,  excepting 
counters  and  shelving,  said  goods  to  be  invoiced  to 
second  parties  at  the  invoiced  price  that  first  parties 
purchased  same  for ;  second  parties  to  take  possession 
of  goods  as  soon  as  invoiced,  for  said  consideration ; 
second  parties  to  deed  first  parties  lot  six,  University 
place,  subject  to  fifteen  hundred  and  fifty  dollars,  which 
first  parties  hereby  assume ;  consideration  of  said  prop- 
erty being  four  thousand  dollars,  or  twenty-four  hun-  ^ 
dred  and  fifty  dollars  for  the  equity ;  also  deed  to  the  first 
parties  their  choice  of  lots  in  Salm's  addition,  at  four 
hundred  dollars  each,  excepting  lots  one,  two,  twelve 
and  thirteen,  which  are  sold ;  first  parties  to  take  the 
equity  in  lot  six.  University  place,  in  part  payment  for 
above-mentioned  goods,  at  twenty-four  hundred  and 
fifty  dollars,  and  balance  in  lots,  as  above  described,  in 
Salm's  addition,  at  four  hundred  dollars  each,  until 
above-said  goods  are  paid  for. 
[  Signed]  ' '  Israel  Bros. 

"  Ellen  Edwards, 

''Per  J.  W.  Jenkins,  her  agent. 

'^  J.  B.  Salm." 


316  SUPREME  COURT  OF  IOWA, 

Salm,  Adm'z,  v.  Israel  Broe. 

It  is  alleged  by  plaintiffs  that  the  invoice  made  by 
the  agent  aforesaid  fixed  the  valuation  of  the  goods 
sold  to  them  by  defendants  at  fifty-two  hundred  dollars ; 
that  defendants  knowingly,  wilfully  and  falsely  repre- 
sented to  plaintiffs  that  the  invoice  price  they  paid  for 
the  goods  sold  to  plaintiffs  was  fifty-two  hundred  dollars, 
when  in  fact  the  invoice  price  paid  waa  .only  thirty-four 
hundred  and  thirty- two  dollars  ;  that,  by  means  of  said 
representation,  plaintiffs  were  induced  to  pay  to  defend- 
ants the  entire  sum  of  fifty-two  hundred  dollars,  in 
property,  according  to  the  terms  of  said  agreement; 
that  plaintiffs  were  not  aware,  at  the  time  said  agree- 
ment was  made,  that  any  invoice  of  said  goods  had 
been  made,  and  were  ignorant  of  the  actual  price  paid 
by  defendants  for  the  goods  sold  to  plaintiffs,  until 
after  «they  had  made  full  payment,  as  aforesaid ;  that 
plaintiffs  believed,  and  relied  upon,  the  said  representa- 
tions of  defendants,  and  were  deceived  and  misled 
thereby  to  their  damage  in  the  sum  of  seventeen  hun- 
dred and  sixty-eight  dollars.  Before  the  final  order  of 
the  district  court  was  made,  the  death  of  J.  B,  Salm 
was  suggested,  and  the  administratrix  of  his  estate  was 
substituted  as  plaintiff. 

I.    The  assignment  of  errors  requires  us  to  deter- 
mine   the     proper     construction     of    the    agreement 
1.  salb:  price     hereinbefore  set  out,  and  especially  of  that 
coMt^ucUon    portion   thereof   which  reads    as   follows: 
of  contract,     n  gg^j^  goods  to  be  iuvoiced  to  second  parties 

at  the  invoiced  price  that  first  parties  purchased  same 
for."  The  appellants  contend  that  this  clause  means 
that  plaintiffs  were  to  pay  to  defendants  the  amount 
they  had  actually  paid  for  the  goods  in  controversy, 
while  appellees  insist  that  it  means  that  the  amount  to 
'  be  paid  by  plaintiffs  was  the  amount  at  which  the  goods 
had  been  invoiced  by  the  agent  who  sold  them  to  defend- 
ants. The  demurrer  admits  that  plaintiffs  had  no 
knowledge  that  any  invoice  had  been  made  when  the 
agreement  was  entered  into ;  hence  the  agreement  does 
not  necessarily  refer  to  the  invoice  made  by  the  agent. 
According  to  Webster,  an  invoice  is  "  a  written  account 
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of  the  particulars  of  merchandise  shipped  or  sent  to  a 
purchaser,  consignee,  factor,  etc.,  with  the  value  or 
prices  and  charges  annexed."  An  ''invoiced  price," 
then,  as  applied  to  the  facts  in  this  case,  would  be  pre- 
sumed to  be  *  the  price  charged  the  defendants  by  the 
seller,  and  shown  in  the  written  account  or  bill  of  items 
furnished  to  defendants.  In  the  absence  of  knowledge 
to  the  contrary,  plaintiffs  would  have  been  justified  in 
assuming  that  an  invoice  would  show  the  price  actually 
paid,  and  not  a  fictitious  one.  But  the  words  used  in 
the  same  clause,  it  seems  to  us,  place  the  intent  of  the 
parties  beyond  doubt.  PlaintiflEs  were  to  pay  ''the 
invoiced  price  that  first  parties  purchased  same  for." 
The  inference  to  be  drawn  from  this  language  is  that  the 
invoiced  price  was  the  purchase  price  actually  paid  by 
defendants  for  the  goods  in  question.  Otherwise  the 
words,  "that  first  parties  purchased  same  for,"  would 
be  without  natural  force  or  effect. 

II.    It  is  said  that  the  agreement  was  designed  to 
effect  an  exchange  of  properties,  and  that,  if  the  con- 
struction   contended  for  by  appellants  is 
*'  i^esentf-     givcu,  au  iujustlco  wiU  be  done  the  appel- 
ttonsirem-      j^^^^  because  cash  prices  were  not  adopted 

in  the  agreement,  and  cash  was  not  paid ; 
that  if  defendants  obtained  a  conveyance  of  lots  by  fraud, 
the  lots  are  still,  in  equity,  the  lots  of  plaintiffs ;  and 
that,  if  that  be  the  case,  an  action  to  compel  the  recon- 
veyance of  the  lots  conveyed  in  excess  of  the  contract 
price  would  afford  the  relief  to  which  the  plaintiffs  are 
entitled.  The  agreement  fixed  the  price  to  be  paid  by 
plaintiffs  at  that  paid  by  defendants  for  the  same  goods. 
This  was  riot  unreasonable,  in  view  of  the  fact  that  the 
goods  w^ere  the  remnants  of  a  stock  which  had  been  pur- 
chased at  foreclosure  sale.  The  prices  of  the  goods, 
and  of  the  several  parcels  of  real  estate,  were  fixed  in 
the  agreement.  If  defendants  have  obtained  an  undue 
advantage  by  reason  of  fraudulent  representations,  they 
are  not  entitled  to  relief  on  the  ground  that  the  prices 
named  in  the  agreement  were  not  fair  ones.    In  that 
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event  their  present  difficulty  is  the  result  of  their  own 
wrong,  and  they  are  not  entitled  to  relief. 

III.  Other  questions  discussed  by  counsel,  in  view 
of  the  construction  we  place  upon  the  agreement,  are 
immaterial,  or  are  not  properly  raised  by  the  demurrer 
and  assignment  of  errors. 

Reversed. 

Seevers,  C.  J.,  took  no  part  in  this  decision. 
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Hanners  v.  McClelland. 

Slander :  character  of  plaintiff  :  cross-examination.  In  an 
action  for  slander,  where  none  of  plaintiff  *s  witnesses  had  testified 
on  direct  examination  as  to  her  character,  or  as  to  rumors  and 
reports  in  regard  to  her,  held  that  it  was  incompetent  on  cross- 
examination  to  inquire  as  to  rumors  affecting  her  character,  even 
though  her  bad  reputation  was  pleaded  in  mitigation  of  damages. 
(See  CkKle,  sec.  2682.) 

•-  :  ETIDBNCB  :  OTHBB  SIMILAB  STATEMENTS.      Ll  an  action  fOT 


slander,  statements  of  the  character  of  those  complained  of,  and 
made  by  defendant  at  about  the  same  time,  may  be  shown  in  evi- 
dence against  him. 

8.      :  GENERAL  REPUTATION  OF  PLAINTIFF  :  EVIDENCE  OF  BPBGinO 

ACTS  AND  RUMORS  THEREOF.  Ll  an  action  for  slander,  defendant 
pleaded  in  mitigation  of  damages  that  plaintiff  was  a  woman  of 
bad  reputation  for  chastity ;  and  that  at  a  certain  time  it  was  a 
matter  of  general  rumor  that  she  and  her  employer  held  sexual 
intercourse.  Held  that  special  acts  of  sexual  intercourse  between 
her  and  her  employer  could  not  be  proved,  because  not  pleaded, 
and  that  stUi  less  could  rumors  of  such  special  acts  be  proved ;  but 
that  defendant  was  confined  to  proof  of  her  general  reputation  for 
chastity. 

4.  Witness  :  examination  :  conviction  for  crime.  A  witness  may 
be  asked  whether  he  has  ever  been  convicted  of  a  felony  (Code, 
tec.  8648}  ;  but  not  whether  he  has  ever  been  convicted  of  a 
crime,  since  crimes  are  not  all  felonies. 

5.  Slander :  reputation  for  chastity  :  neighborhood.  In  an 
action  for  slander,  defendant  pleaded  that  plaintiff  was  a  woman  of 
bad  reputation  for  chastity  in  the  neighborhood  of  a  certain  sum- 
mer resort,  and  his  evidence  related  only  to  her  reputation  in  that 
neighborhood.  But,  it  appearing  that  she  was  at  the  resort  only  a 
few  weeks,  and  resided  in  a  neighboring  town  both  before  and 
after  her  residence  there,  held  that  evidence  of  her  good  reputa* 
tion  at  the  town  was  properly  admitted  on  her  behalf. 
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-6,  Fraotice :  argument  to  jury  :  reading  motion  for  continu- 
ance. It  is  not  improper  for  plaiDtiff' s  counsel  to  read  to  the  jury 
in  his  opening  argument  a  motion  and  affidavit  for  continuance, 
filed  by  defendant  at  a  former  term,  and  to  comment  upon  the  evi- 
dence expected  to  be  furnished,  as  alleged  in  the  affidavit.  (Ck^m- 
pare  Cross  v.  Oarrett,  85  Iowa,  486.) 

7.  Costs :  OF  UNNECESSARY  WITNESSES.  It  is  not  error  to  refuse  to 
tax  to  the  successful  party  the  costs  of  witnesses  subpoenaed  by 
him,  merely  because  they  have  not  been  used  for  any  material 
purpose. 

Appeal  from  Dickinson  District  Court. — Hon.  George 

H.  Caer,  Judge. 

Filed,  March  12,  1888. 

Action  to  recover  damages  for  injury  alleged  to 
have  been  caused  by  slanders  uttered  by  defendant. 
The  case  was  tried  to  a  jury,  and  a  verdict  and  judgment 
rendered  for  plaintiff.     Defendant  appeals. 

J.   TF.  Cory^  for  appellant. 

ParJcer  &  Richardson  and  Orson  Rice^  for  appellee. 

Robinson,  J. — The  plaintiff  was  employed  as  ser- 
vant in  a  summer  resort  on  Spirit  Lake,  known  as 
'*  Sampson's  Lodge,"  from  the  fifteenth  day  of  June  to 
the  fifth  day  of  August  of  the  year  18S5.  She  was  mar- 
ried at  the  time,  but  separated  from  her  husband.  She 
alleges  that  about  the  first  of  July  of  that  year  the 
defendant  stated  that  he  had  caught  her  and  his  hired 
man  in  the  act  of  sexual  intercourse ;  that  she  was 
known  in  Worthington,  in  the  state  of  Minnesota,  as  a 
prostitute,  and  that  she  was  a  "bitch  and  whore."  The 
defendant  denies  speaking  the  words  alleged,  and  states 
in  mitigation  of  damages  that  plaintiff  is  a  womatn  of 
bad  reputation,  loose  habits  and  virtue,  and  that  at  the 
time  she  worked  at  said  lodge  it  was  a  matter  of  general 
rumor  and  report  in  the  neighborhood  that  she  and  her 
employer  were  on  intimate  terms,  and  held  sexual  inter- 
<K>ur8e,  and  that  these  and  several  similar  reports  were 
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common  and  notorious  in  said  neighborhood,  and  affected 
the  general  character  of  plaintiff  there. 

I.  Several  of  the  witnesses  for  plaintiff  were  asked 
on  cross-examination  whether  they  knew  of  mmors  and 

reports  in  circulation  in  the  neighborhood 
of  Sampson's  Lodge  at  the  time  in  question 
oroM-ixami-  in  regard  to  the  character  of  plaintiff  for 
nation.  chastity.    Answers  to  such  questions  were 

excluded  on  the  objection  of  plaintiff.  None  of  these 
witnesses  had  testified  on  direct  examination  as  to  the 
character  of  plaintiff,  nor  as  to  rumors  and  reports  in 
regard  to  her.  It  is  insisted  by  appellant  that  the  ques- 
tions were  proper.  Section  2682  of  the  Code  provides 
that  ^^  no  mitigating  circumstances  shall  be  proved  unless 
pleaded,  except  such  as  are  shown  by,  or  grow  out  of,  the 
testimony  introduced  by  the  adverse  party.'*  Where  a 
party  is  required  to  plead  a  fact,  it  is  incumbent  upon 
him  to  prove  it,  and  this  should  be  done  in  accordance 
with  the  ordinary  rules  of 'practice.  Nothing  in  the 
testimony  of  the  witnesses  referred  to  made  the  ques- 
tions of  defendant  proper  on  cross-examination,  and  the 
answers  thereto  were  rightly  excluded.  In  Barr  v, 
Hacky  46  Iowa,  310,  a  witness  was  introduced  for  the 
purpose  of  showing  the  good  character  of  the  plaintiff, 
and  testified  that  his  reputation  was  good  so  far  as  he 
knew.  The  reputation  of  a  person  is  the  opinion  gen- 
erally entertained  of  him  by  persons  who  know  him,  or 
the  estimation  in  which  he  is  held  by  them.  This  is 
indicated  by  what  they  commonly  report  or  say ;  hence 
it  was  proper  in  the  case  cited,  and  so  held,  to  inquire 
on  cross-examination  as  to  particular  facts  which  tended 
to  show  that  the  reputation  of  plaintiff  was  not  as  stated 
by  the  witness.  The  case  is  in  harmony  with  the  views 
we  now  express. 

II.  Several  witnesses  testified  in  regard  to  hearing 
defendant  make  statements  of  the  character  of  those  in 

controversy.     Appellant  objected  to  some  of 

^  d^ce!^*"       this  testimony,  on  the  ground  that  it  did 

StoSifiStS.*'   not  appear  that  such  statements  were  made 

after  the  slanders  alleged  in  the  petition 
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were  uttered.  We  think  it  suflBciently  appears  from  the 
record  that  the  conversations  testified  to  by  the  wit- 
nesses took  place  at  about  the  time  of  the  alleged  -slan< 
ders,  and  it  was,  therefore,  proper  to  permit  them  to  go 
.to  the  jury.  2  Greenl.  Ev.  sec.  418.  The  court  instructed 
the  jury  at  considerable  length  as  to  the  purpose  for 
which  such  evidence  was  admitted,  and  we  discover  no 
error  in  the  rulings  of  which  appellant  complains. 

III.     Defendant  offered  to  show  by  six  witnesses, 
who  were  named,  that  the  employer  of  plaintiff  *'told 

some  of  them"  that  he  had  had  sexual  inter- 
^'  reputition^f  course  with  plaintiff,  and  that  others  of 
evidence  of  Said  wituesses  had  seen  plaintiff  and  said 
aSd  ramora  employer  in  the  sexual  act  a  number  of 
^^ '  times,  and  that  all  such  acts  of  intercourse 
were  commonly  known  and  notorious  in  the  neighbor- 
hood of  Sampson's  Lodge,  and  that  plaintiff's  general 
reputation  for  chastity  and  virtue  had  been  affected 
thereby  in  that  neighborhood.  Defendant  also  offered 
to  prove  by  these  witnesses  "  particular  acts  of  miscon- 
duct ' '  as  above  set  out,  ' '  and  general  rumors  therewith. ' ' 
To  these  offers  plaintiff  objected,  and  her  objections 
were  sustained  so  far  as  they  related  to  specific 
acts,  and  overruled  so  far  as  they  related  to  general  rep- 
utation for  virtue  and  chastity.  Appellant  complains 
of  this  ruling  so  far  as  it  prevented  proof  of  particular 
acts.  Notwithstanding  this  ruling,  the  record  shows 
that  evidence  was  offered  by  defendant  and  received  to 
prove  the  matters  claimed  in  the  offers  ;  hence  it  might 
be  said  that  the  ruling,  if  erroneous,  was  without  prej- 
udice. But  we  think  that  under  the  issues  in  this 
case  proof  of  the  specific  acts  named  in  the  offer  was 
rightly  excluded.  Defendant  does  not  claim  that  the 
statements  he  is  said  to  have  made  were  true,  nor  does 
he  plead  specific  acts  of  sexual  intercourse  with  the 
employer.  His  defense,  so  far  as  material  to  the  ques- 
tions under  consideration,  consists  of  allegations  to  the 
effect  that  plaintiff  is  a  woman  of  bad  reputation  for 
chastity  ;  and  that,  at  the  time  she  worked  at  Sampson's 
Vol.  74—21 
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Lodge,  it  was  a  matter  of  general  rumor  and  -common 
report  that  she  and  her  employer  held  sexaal  inter- 
course. Defendant  was  permitted  to  prove  the  general 
reputation  of  plaintiff  for  chastity.  Did  the  court  err 
in  not  permitting  him  to  prove  the  alleged  rumors  or 
reports  ?  Evidence  to  prove  the  acts  themselves  was  not 
admissible,  because  they  were  not  pleaded,  if  for  no 
other  reason.  Code,  sec.  2682.  Defendant  does  not^  in 
his  answer,  claim  that  he  believed  the  alleged  rumors  to 
be  true  at  the  time  in  question,  nor  even  that  he  knew 
of  them.  The  only  purpose  of  proving  them  would  be 
to  mitigate  damages  by  rebutting  presumptions  of 
malice.  Bat  if  defendant  did  not  know  of  them,  or,  if 
knowing  of  them,  he  did  not  believe  them  to  be  true, 
they  could  not  affect  the  question  of  malice,  and  there- 
fore would  have  been  improper  and  prejudicial.  1  Hil. 
Torts,  394,  note,  403,  note ;  Pease  v.  Shippen^  80  Pa. 
St.  513 ;  Peterson  v.  Morgan,  116  Mass.  352  ;  Lothrop 
V.  Adams,  133  Mass.  476.  ''General  reputation  of  a 
particular  act  is  not  general  reputation.  It  would  be 
strange,  if  the  truth  of  the  act  could  not  be  admitted  in 
evidence  .to  mitigate,  that  the  reputation  could ;  that 
you  should  exclude  the  substance,  and  admit  the 
shadow."     Fisher  v.  Patterson,  14  Ohio,  425. 

IV.  Defendant  asked  a  witness  for  the  plaintiff 
the  following  question :  ''  Were  you  ever  convicted  of  a 
4  withesb:       crime?"     The  district  court  sustained  an 

^w^lctxon^ '  objection  to  the  question,  and  this  ruling  is 
for  crime.  assigucd  as  crror.  Section  3648  of  the  Code 
provides  that  "a  witness  may  be  interrogated  as  to  his 
previous  conviction  for  a  felony."  But  all  crimes  are 
not  felonies ;  hence  the  question,  as  framed,  was 
improper,  and  the  ruling  of  the  court  in  sustaining  the 
objection  was  correct. 

V.  Appellant  complains  that  plaintiff  was  per- 
mitted to  show  that  her  reputation  for  chastity  in  the 
6.  Slander:       udghborhood  of  Spirit  Lake  was  good.    It 

ohastfty^:*^'**'  appears  that  Sampson's  Lodge  is  several 
neighborhood  jj^Hqs  from  the  town  of  Spirit  Lake,  and  the 
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testimony  for  the  defense  as  to  the  reputation  of  plain- 
tiff for  chastity  was  confined  to  the  neighborhood  of  the 
lodge.  It  is  insisted  by  appellant  that  the  reputation  of 
plaintiff  at  the  town  of  Spirit  Lake  was  immaterial. 
Under  the  issues  in  this  case,  evidence  of  the  real 
character  of  plaintiff  for  chastity  was  material  only  as  it 
affected  the  amount  of  her  recovery.  She  spent  but  a 
few  weeks  at  Sampson's  Lodge,  and  resided  in  the  town 
of  Spirit  Lake  both  before  and  after  that  time.  The 
two  places  were  not  far  apart,  and  it  seems  to  us  that 
the  evidence  as  to  her  reputation  in  Spirit  Lake  was  not 
only  proper  as  tending  to  show  her  real  character,  but 
also  as  tending  to  rebut  the  evidence  given  on  behalf  of 
defendant. 

VI.  Appellant  assigns  as  error  the  action  of  the 
district  court  in  permitting  counsel  for  plaintiff,  while 

making  an  argument  to  the  jury  after  the 

'  arinimeiit'to   evideuco  had  been  submitted,  to  read  to  the 

motion  for      jury,  aud  comment  thereon,  a  motion  and 

affidavit  filed  by  defendant  at  a  former  term 
to  obtain  a  continuance.  The  comments  of  counsel  seem 
to  have  been  directed  to  the  evidence  expected  to  be  fur- 
nished as  alleged  in  the  affidavit.  The  motion  and  affidavit 
for  a  continuance  were  a  part  of  the  record,  and  as  such 
were  a  proper  subject  for  comment.  Cross  v.  Oarrett, 
35  Iowa,  486.  We  infer  from  the  record  that  the  acts 
of  which  complaint  is  made  occurred  in  the  opening 
argument,  and  hence  that  an  opportunity  to  reply 
thereto  was  had  by  defendant.  No  abuse  of  the  privi- 
lege to  which  counsel  was  entitled  is  shown  therefore 
we  conclude  that  the  alleged  error  is  not  established. 

VII,  Defendant  moved  the  district  court  to  retax 
the  costs  of  certain  witnesses,  and  assigns  the  overruling 

of  the  motion  as  error.    The  amount  of  costs 
*  unnecessary    claimed  f or  theso  witnesses  is  not  shown, 

witneiMs. 

nor  does  it  appear  that  costs  for  them  were 
taxed.  Nor  are  any  facts  shown  which  would  have  made 
it  the  duty  of  the  district  court  to  tax  costs  for  them  to 
plaintiff.  It  is  true  that  some  of  them  gave  no  material 
evidence,  but  that  fact  does  not  show  that  they  had  not 
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been  properly  required  to  attend  the  trial.  It  often  hap- 
pens that  evidence  which  appears  to  be  material  in  the 
preparation  for  trial  becomes  immaterial  by  reason  of  a 
change  in  the  pleadings,  or  in  consequence  of  some 
admission  of  the  adverse  party.  In  such  a  case  it  might 
be  proper  to  tax  the  costs  involved  in  procuring  such 
evidence  to  the  losing  party,  even  though  the  evidence 
was  not  submitted.  It  is  not  shown  that  the  ruling  in 
question  was  erroneous. 

VIII.  Many  objections  are  made  and  argued  by 
counsel  for  appellant  which  it  would  serve  no  good 
purpose  to  mention  in  detail.  It  is  suflScient  for  us  to 
say  that  we  have  examined  all  of  them,  and  find  no  prej- 
udicial error.  We  conclude  from  our  examination  of 
this  case  that  the  defendant  was  given  a  fair  trial,  and 
that  there  is  no  good  reason  for  disturbing  the  judgment 
from  which  he  appeals. 

Affirmed. 


BoTHW^LL  et  al.  v.  Farwell  et  al. 

1.  Evidence  ;  oensbal  oBjscnoN  to  iNTSBRoaATOBY  and  answkb  : 
EFFECT.  When  a  whole  interrogatory  and  its  answer  are  objected 
to  as  incompetent  and  irrelevant,  the  objection  is  properly  over- 
ruled if  any  portion  of  the  interrogatory  and  answer  is  competent 
and  relevant. 

2.     :  objections  to  :  what  considered  on  appeal.    Only  snob 

objections  to  evidence  as  are  made  on  the  trial  will  be  considered 

on  appeal.     (Compare  Jaffray  v,  Thompson^  09  Iowa,  826 ;  Taylor 
V,  Wendling,  66  Iowa,  662.) 

8.     :  cboss-examination  :   what  proper.    "Where  an  answer 

sought  to  be  elicited  by  a  question  on  cross-examination  tends  in 
some  degree  to  contradict  the  testimony  in  chief  of  the  witness,  it 
is  competent  and  relevant. 

4.  Sale  :  warranty  :  instructions.  An  objection  to  instructions  as 
to  what  would  constitute  a  warranty,  on  the  ground  that  they  took 
from  the  jury  statements  made  by  the  vendor  durinp^  the  negotia- 
tions, but  four  or  five  weeks  before  the  sale,  held,  upon  examina- 
tion, to  be  without  foundation. 
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6.      :      OP    BUCKS:     WARRANTY    AS    TO    HBALTH :      8UBSBQX7ENT 

DISEASE.  A  warranty  upon  the  sale  of  bucks  that  they  were  all 
sound  and  in  a  healthy  condition,  and  that  each  one  would  serve 
twenty-five  ewes,  held  to  refer  solely  to  their  condition  at  time  of 
sale,  and  not  to  be  a  guaranty  against  future  disease  rendering 
them  unable  to  serve  twenty-five  ewes  each. 

Appeal  from  Jones  District    Court. — Hok.    Jas.    D. 

GiFFEN,  Judge. 

Filed,  March  12,  1888. 

Action  to  recover  remainder  of  purchase  price  of 
one  hundred  and  seven  merino  bucks.  Defendants 
admit  the  purchase,  and  that  the  amount  alleged  to  be 
due  has  not  been  paid,  but  deny  indebtedness,  by  reason 
of  alleged  breaches  of  warranty  in  the  sale  of  the  bucks. 
Defendants  seek  to  recover  of  plaintiffs,  by  way  of 
counter-claim  (1)  the  portion  of  the  purchase  price 
already  paid,  with  interest ;  (2)  for  feeding  and  caring 
for  the  bucks,  including  the  value  of  hay  and  grain  fur- 
nished ;  (3)  for  loss  of  profits  alleged  to  have  resulted 
from  the  failure  of  the  bucks  to  render  the  service  for 
which  they  were  purchased.  The  case  was  tried  to  a 
jury,  and  a  verdict  returned  in  favor  of  plaintiflFs  for  the 
amount  of  their  claim.  From  the  judgment  rendered 
on  the  verdict  the  defendants  appeal. 

nerrick  &  Doxsee,  for  appellants. 

Sheean  &  McCarn^  for  appellees. 

Robinson,  J. — It  appears  from  the  admissions  of 
record  and  the  evidence  that  plaintiffs  sold  to  defend- 
ants on  the  twenty-third  day  of  November,  1884,  fifty 
bucks,  and  on  the  fourth  day  of  December,  1884,  fifty- 
seven  more.  All  of  the  purchase  price  of  the  first  lot 
was  paid  at  the  time  of  the  sale,  excepting  one  hundred 
dollars.  Nothing  was  paid  on  the  second  purchase. 
The  amount  alleged  to  be  due  the  plaintiff  is  $472.61, 
with  interest  thereon  at  six  per  cent,  from  the  first  day 
of  July,  1886.     The  defendants  allege  that  plaintiffs 
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verbally  warranted  the  bucks  in  controversy  to  be  of 
fine  grade ;  that  they  were  bred  and  raised  in  Missouri ; 
that  they  were  all  sound  and  in  a  healthy  condition,  and 
that  each  one  of  them  would  serve  twenty-five  ewes. 
Defendants  further  allege  that  the  bucks  were  purchased 
on  said  warranty,  but  that  they  were  not  in  a  sound  and 
healthy  condition,  but  were  diseased  and  unfit  for  ser- 
vice ;  that  they  were  not  bred  in  Missouri,  but  in  New 
York  and  other  eastern  states  ;  that  all  these  facts  were 
^  known  to  plaintiffs  at  the  time  the  warranty  was  made 
and  the  sale  consummated.  The  alleged  warranty  is 
denied  by  plaintiffs.  It  is  shown  that  the  bucks  ren- 
dered but  little  service,  and  that  all  but  fourteen  died 
before  the  fourteenth  day  of  May,  1885,  and  it  is  alleged 
that  they  were  worthless  when  sold. 

I.  The  purchase  was  effected  on  the  part  of  defend- 
ants by  an  agent  named  Berry.  The  deposition  of  this 
agent  was  taken  by  defendants  and  read  at  the  trial. 
He  testifies  that  the  bucks  were  purphased  at  Antonita, 
Colorado,  for  use  near  Tres  Piedras,  New  Mexico,  with 
the  ewes  of  defendants.  He  also  testified  as  to  the  con- 
dition of  the  bucks  and  the  symptoms  of  the  disease 
which  is  claimed  to  have  affected  them,  and  that  he 
tried  various  remedies.  A  portion  of  his  evidence  was 
in  the  nature  of  expert  testimony.  On  cross-examina- 
tion, he  was  asked  if  he  did  not  write  a  letter,  dated 
April  4,  1885,  to  one  of  the  plaintiffs,  in  which  he  said  : 
" For  God ' s  sake,  don't  bring  any  more  bucks  up  in 
this  altitude  in  the  fall,  for  it  will  not  do.  I  am  satis- 
fied of  that ; "  and,  if  so,  to  state  how  he  knew  it  would 
"  not  do  to  bring  bucks  up  into  the  altitude  of  Tres 
Piedras  in  the  fall.  What  experience,  if  any,  have 
you  had  in  that  respect ? "  The  answer  was :  ''I  wrot« 
a  letter  *  *  *  some  time  to  about  that  effect.  The 
reason  I  wrote  to  him  not  to  bring  any  bucks  here  in  the 
fall,  he  wanted  me  to  sell  some  bucks  for  him.  He 
offered  me  half  we  could  make  on  them,  and  I  did  not 
want  him  to  bring  them.''  The  witness  was  then  asked 
if  he  was  not  satisfied  when  he  wrote  the  letter  that  the 
death  of  the  bucks  was  due  to  the  change  of  climate, 
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and  answered  :  ''In  the  spring,  before  the  grass  came, 
I  thought  that  was  the  cause,  but  they  still  kept  dying 
in  the  spring,  after  the  grass  came,  in  warm  weather. 
Then  I  did  not  know  how  to  account  for  it,  and  do  not 
yet."  These  questions  and  answers  were  objected  to  by 
1.  btibkkcb:       defendants,  when  the  deposition  was  read 

Son^to  tatS-  *^  ^^^  i^^yj   "^  incompetent  and  irrele- 

SSJST"''*   vant,"  and  the  objections  were  overruled. 

effect.  The  objection  made  to  each  interrogatory, 

and  the  answer  thereto,  was  to  the  whole,  and  not  to 
any  part,  and,  therefore,  was  properly  overruled,  if  any 
portion  of  the  interrogatory  and  its  answer  were  both 
competent  and  relevant.  It  may  be  conceded  that  the 
2 .  objec-     testimony  given  was  not  the  best  evidence 

^'SSdSred^'on  ^*  ^^^   contents  of    the  letter  referred  to ; 

appeal.  ^^^^  the  objection  made  does  not  raise  that 

question.  Taylor  v.  Wendling^  66  Iowa,  662 ;  Jaffray 
V.  Thompson,  65  Iowa,  326.  It  may  be  that  the  evi- 
dence was  not  strictly  proper  on  cross-examination  ;  but 
the  objection  made  does  not  require  us  to  decide  whether 
it  was  or  not.  We  are  clear  that  so  much  of  the  first 
question  as  we  have  quoted,  and  so  mu,ch  of  the  answer 

thereto  as  was  responsive,  were  not  open  to 

examination:    the  objectiou  made.     The  witness  had  been 

w  a  proper.  p^pj^j^^Q^  ^  testify  as  to  his  knowledge  of  the 

cause  of  the  death  of  the  bucks,  and  the  real  cause  of 
their  death  was  an  issue  in  the  case.  The  answer  sought 
to  be  elicited  by  the  question  tended  in  some  degree  to 
contradict  the  testimony  of  this  witness  as  to  that  issue, 
and  it  was,  therefore,  relevant.  The  second  interroga- 
tory in  question  was  directed  to  the  same  matter  as  the 
first,  and  the  answer  thereto  explained  the  clause  of  the 
letter  under  consideration.  We  are  satisfied  that  there 
was  no  prejudicial  error  in  the  rulings  of  which  com- 
plaint is  made. 

II.  Defendants  insist  that  the  court  erred  in  refus- 
ing to  give  an  instruction  asked  by  them  in  regard  to 
the  warranties  which  would  form  a  part  of  the  contract 
for  the  sale  of  the  second  lot  of  bucks.  We  do  not 
think  the  instruction  in  question  was  a  proper  one  to 
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give.  We  are  of  the  opinion  that  the  charge  of  the 
conrt  sufficiently  instructed  the  jury  in  regard  to  the 
warranties  in  issue. 

III.  Defendants  complain  of  a  paragraph  of  the 
charge  which  instructed  the  jury  in  regard  to  what  declar- 
ations or  affirmations  would  constitute  a  war- 

A    Sat  s  *  ^7&F' 

'  r»nty;in8tpac-  rauty,  ou  the  grouud  that  the  language  used 

was  such  as  would  take  from  the  considera- 
tion of  the  jury  certain  statements  alleged  to  have  been 
made  on  the  part  of  plaintiffs  during  the  negotiations,  and 
some  four  or  five  weeks  before  the  first  sale.  The  para- 
graph of  the  charge  referred  to  directs  the  attention  of 
the  jury  to  any  declaration  or  affirmation  made  ^^jnst 
before  or  at  the  sale  "of  the  bucks  in  question."  An 
instruction  given  at  the  request  of  defendants  directs 
the  attention  of  the  jury  to  statements  made  "at  the 
time  of  or  during  the  negotiations  culminating  in  the 
purchase  of  the  sheep."  The  charge  of  the  court  refers 
to  the  various  matters  included  in  the  alleged  warranty, 
and  of  necessity  directed  the  attention  of  the  jury  to 
conversations  in  which  they  were  discussed.  We  do 
not  think  the  jury  could  have  been  misled,  as  suggested 
by  counsel  for  defendants.  If  further  instruction  was 
desired,  it  phould  have  been  asked. 

IV.  The  court  charged  the  jury  that  if  the  bucks 
were  warranted,  and  were  as  warranted  at  the  time  of 

the  sale,    then,  if  "  they  afterwards  became 

6. :  of  bucks:     •. .  ^  ■,  .  i  i  •  • 

warranty  as    discascd,   unsouud  or  lucapablc  of  serving 

to  health :  sub-  -i        •^  •       -i     -i.  j 

sequent  dis-  ewcs,  such  af tcr-acquired  disease,  unsound- 
ness or  incapability  would  be  no  defense  in 
this  action."  Defendants  object  to  this  instruction,  on 
the  ground  that  the  warranty  was  that  the  bucks  would 
serve  the  ewes  at  a  time  subsequent  to  the  date  of  the 
sale.  We  do  not  think  this  objection  is  sustained  by 
the  record.  There  is  no  claim  that  the  bucks  were  war- 
ranted not  to  become  diseased,  and  we  do  not  think  that 
a  fair  construction  of  the  pleadings  will  sustain  the 
claim  of  defendants.  It  is  true  that  the  alleged  war- 
ranty is  "that  they  would  each  serve  at  least  twenty- 
five   ewes;"    but  the  agent  was  sent  to  purchase  the 
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bucks,  the  answer  alleges,  ^^  if  from  plaintiffs'  state- 
ments, p,nd  the  appearance '  of  said  backs,  they  were 
fine-bred  bucks,  and  guaranteed  to  be  bred  and  raised 
in  Missouri,  to  be  all  right,  fit  for  service  and  in  a  sound 
and  healthy  condition.''  It  is  alleged  in  one  of  the 
counter-claims  that,  "had  said  bucks  been  as  represented 
and  warranted,"  they  would  have  been  worth  the  price 
paid,  while  in  another  it  is  averred  that,  "  had  the  bucks 
*  *  *  been  as  represented  and  warranted,"  defend- 
ants would  have  at  least  twenty-five  hundred  lambs, 
and  of  a  superior  quality.  The  breaches  of  warranty 
specified  are  "that  at  the  time  of  the  purchase  said 
bucks  were  not  in  a  sound  and  healthy  condition,  but 
were  diseased  and  unfit  for  service,  and  said  bux^ks  were 
not  bred  and  raised  in  Missouri."  We  think  the  alleged 
warranty  in  regard  to  the  ability  of  the  bucks  to  render 
service  must  be  held  to  apply  only  to  their  condition  at 
the  time  of  sale,  and  not  that  it  should  continue. 

V.  Objections  are  made  to  other  portions  of  the 
charge  to  the  jury.  It  is  not  necessary  to  refer  to  them 
in  detail,  but  it  is  sufficient  to  say  that  we  discover  no 
error  in  them. 

VI.  Various  objections  are  made  in  regard  to  the 
ruling  of  the  court  excluding  evidence  which  was 
designed  to  sustain  defendants'  counter-claims.  It  ig 
evident  that  the  jury  found  that  there  was  no  warranty 
in  the  sale  of  the  bucks,  or  else  that  there  was  no  breach 
of  warranty.  In  either  case  the  rulings  of  which  defend- 
ants complain  could  not  have  been  prejudicial  to  them, 
and  we  need' not  consider  them  further. 

Affibmed. 
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'    .  1.    Kew  Trial:  verdict  contrary  to  instructions.    Where  a  ver- 

dict is  contrary  to  the  instructions  of  the  court,  whether  those 
instructions  are  right  or  wrong,  it  may  properly  be  set  aside  and  a 
new  trial  granted. 

3.  Mandamua :  by  FRnrATS  citizen  to  control  location  of  rail- 
road :  public  interest  the  test.  Plaintiff,  a  resident  taxpayer 
of  the  town  of  Polk  City,  for  himself  and  others,  sought  to  com- 
pel the  defendant  to  relocate  its  main  line  of  railroad  so  as  to  run 
through  said-  town,  on  the  ground  that  it  had  originally  been  so 
located,  and  had  been  aided  in  its  construction  bya  tax  raised  in 
the  township,  and  also  by  a  grant  of  lands  from  the  county,  all 
upon  the  condition  that  it  should  run  by  Polk  City.  Held  that, 
unless  the  interests  of  the  general  public  were  shown  to  be  injuri- 
ously affected  by  defendant's  removal  of  its  main  line  from  said 
town,  while  it  yet  gave  the  town  railway  facilities  by  means  of  a 
branch,  plaintiff  was  not  entitled  to  the  relief  asked, — his  personal 
damage,  if  any,  not  being  ground  for  such  relief. 

Appeal  from  Polk   District    Court. — Hon.    Josiah 

Given,  Judge. 

Filed,  March  12,  1888. 

Action  of  manda7nus.  Trial  by  jury,  and  finding 
for  plaintiflf.  A  motion  for  a  new  trial  was  sustained 
and  plaintiff  appeals. 

Callender  <fe  Smith  and  Barci^oft  &  Bowen^  for 
appellant. 

Eitbhard  &  Dawley^  for  appellees. 

See  VERS,  C.  J. — The  plaintiff  is  a  resident  voter, 
taxpayer  and  property-holder  of  Polk  City,  in  Madison 
township,  Polk  county,  Iowa,  and  brings  this  action  for 
himself  and  other  voters,  taxpayers  and  property- 
holders  in  Polk  City,  and  the  petition  in  substance  states 
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that  the  defendant,  the  Des  Moines  &  Minneapolis 
Railroad  Company,"  was  a  corporation  organized  under 
the  laws  of  Iowa ;  that  the  object,  as  defined  by  the 
charter  of  said  corporation,  was  to  construct  and 
operate  a  railroad  from  Des  Moines  to  the  state  line 
between  the  states  of  Iowa  and  Minnesota;  that 
prior  to  August,  1870,  said  line  of  road  was  located 
through  Polk  county  by  Polk  City ;  that  a  tax  was 
voted  in  said  Madison  township^  upon  the  taxable  prop- 
erty therein,  to  aid  in  the  construction  of  said  road  from 
Des  Moines  by  Polk  City  to  Ames,  in  Story  county ; 
that  said  road  was  constructed  and  operated  by  the  way 
of  Polk  City  from  Des  Moines  to  Ames,  Polk  City  being 
a  station  on  its  main  li;ie  between  said  places ;  that  said 
company  having  complied  with  the  conditions  upon 
which  the  tax  was  voted,  the  same,  amounting  to  about 
seventeen  thousand  dollars,  was  collected  and  paid  to 
said  company ;  that  the  county  of  Polk  conveyed  to 
said  company  about  fifteen  thousand  acres  of  swamp 
land  belonging  to  the  county,  upon  the  express  condi- 
tion that  said  railroad  should  be  constructed  and 
operated  through  and  by  Polk  City ;  that  many  citizens 
of  Polk  City  subscribed  and  paid  for  stock  in  said  com- 
pany upon  like  conditions  ;  that  said  road  was  operated 
for  several  years  by  Polk  City  as  a  through  line  between 
said  places ;  that  in  the  year  1879,  the  defendant,  the 
Chicago  &  Northwestern  Railroad  Company,  leased  and 
became  -in  possession  of  all  the  franchises,  privileges 
and  property  of  said  former  company  and  of  the  rail- 
road, and  changed  the  location  thereof,  and  has  built 
and  is  now  operating  its  main  line  of  road  about  two 
miles  east  of  Polk  City,  to  the  great  damage  of  the 
plaintiff  and  other  property-owners  in  Polk  City,  and 
that  said  line  is  entirely  a  different  line  from  the  one  in 
aid  of  which  taxes  were  voted;  that  plaintiff  has 
demanded  of  the  last-named  company  that  it  operate 
the  road  as  it  was  originally  constructed,  which  the  said 
defendant  refuses  to  do ;  that  plaintiff  owns  property  in 
Polk  City,  which  has  greatly  depreciated  in  value  because 
of  such  refusal.    The  relief  asked  is  that  defendant  be 
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compelled  to  operate  the  road  as  it  was  originally  con- 
structed and  operated.  The  answer  admits  some  of  the 
allegations  of  the  petition,  and  denies  others.  It  is 
denied  that  plaintiff,  or  other  citizens,  sustained  any 
damage  by  the  change  made.  It  is  alleged  that  the 
road  constructed  by  the  Des  Moines  Company  was  a 
narrow-gauge  road,  which  has  been  changed  to  a 
standard  gauge,  and  that  the  road  as  now  operated  has 
become  part  of  an  extensive  system  of  railroads  ;  and 
that  it  has  become  part  of  a  through  line  between  Des 
Moines  and  St.  Paul.  It  is  also  alleged  that  such  road 
is  of  greater  value  and  of  more  use  and  benefit  to  the 
plaintiff  and  other  citizens  of  Polk  City  than  it  was  as 
originally  constructed  ;  that,  un^er  a  contract  or  under- 
standing with  thirty-five  of  the  principal  taxpayers  of 
Polk  City,  a  change  in  the  location  of  the  road  as  origi- 
nally constructed  was  made,  so  that  the  main  line 
thereof  is  operated  about  two  miles  east  of  Polk  City, 
but  that  a  broad-gauge  road  was  constructed  from  Polk 
City  to  a  point  about  two  miles  northeast  thereof,  where 
it  connected  with  the  main  line ;  and  that  two  passenger 
trains  are  run  daily  from  the  main  line  to  Polk  City  on  their 
way  from  Bes  Moines  to  Ames,  and  two  mixed  passenger 
and  freight  trains  are  operated  to  and  from  Polk  City  in 
the  same  manner.  It  is  also  alleged  that  the  line  as 
operated  is  more  advantageous  to  the  plaintiff  and  other 
l)roperty-owners  in  Polk  City  than  as  the  road  was  origi- 
nally constructed ;  and  the  road  as  now  operated  affords 
reasonable  and  sufficient  facilities  for  the  trade  and 
commerce  of  Polk  City,  and  for  all  persons  going  to  or 
from  there ;  that,  owing  to  the  heavy  grades,  a  first- 
class  road  could  not  be  operated  by  Polk  City.  The 
defendants  also  pleaded  an  estoppel  and  the  statute  of 
limitations.  There  may  be  other  allegations  of  the 
petition  and  answer  to  which  we  have  not  deemed  it 
necessary  to  refer. 

The  court,  among  others,  gave  the  following  instruc- 
tions to  the  jury : 

' '  3.  I  instruct  you  that,  under  the  uncontroverted 
facts,  the  Chicago  &  Northwestern  Railway  Company 
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is  bound  to  maintain  and  operate  a  railway  substan- 
tially upon  the  line  as  originally  located  and  con- 
structed, so  as  to  afford  reasonable  railway  facilities  to 
the  public.  Said  company  has,  however,  the  right  to 
make  reasonable  changes  and  variations  from  the  line  ^ 
as  originally  constructed  and  operated,  if,  in  so  doing, 
the  public  interests  would  be  promoted,  though,  inci- 
dentally, the  plaintiff  or  others  would  sustain  damage 
by  the  change." 

"5.  You  will  first  decide  whether  the  public 
interest  is  concerned  in  having  the  main  line  of  said 
road  operated  by  way  of  Polk  City.  You  observe  it  is 
as  to  the  public  interest  you  are  to  inquire,  and  not 
merely  as  to  the  interest  of  Polk  City  and  vicinity.  It 
is  as  to  the  interest  of  the  general  public,  including 
those  who  do  business  at  and  with  Polk  City,  in  traflBc 
and  travel  over  said  road,  that  you  are  to  consider.  In 
deciding  this  issue,  you  will  take  into  coiK^ideration  the 
wants  of  the  general  public  in  the  way  of  railroad 
facilities  over  that  road,  the  facilities  afforded  by  the 
road  operated  as  it  is,  and  as  it  would  be  if  operated  as  a 
main  line  by  way  of  Polk  City,  and  all  facts  proven, 
fairly  tending  to  show  whether  the  public  interest  is 
concerned  in  this  matter." 

''11.  In  order  to  enable  th^  plaintiff  to  maintain 
his  suit,  it  is  not  enough  that  he  may  have  sustained 
damage  by  depreciation  of  his  property  at  Polk  City  or 
otherwise ;  or  that  other  citizens  of  Polk  City  have 
sustained  such  damage  by  the  change  in  location  and 
operation  of  the  road.  It  must  further  appear  that  the 
public  interest  requires  the  road  to  be  operated  upon 
the  original  line;  or,  if  there  is  no  public  interest 
which  has  received  detriment,  there  has  been  no  breach 
of  a  public  trust  or  duty  on  the  part  of  the  defendants, 
or  either  of  them." 

"  12.  The  public  interest,  which  must  have  received 
detriment  by  the  change  in  the  location  and  operation 
of  the  railroad,  must  be  not  merely  the  interest  of  the  gen- 
eral public  of  Polk  City  or  its  vicinity,  but  of  the  general 
public,  or  the  people  of  this  state,  who  use  defendant's 
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line  of  railway  for  traflSc  or  travel ;  and  if  this  general 
interest  will  not  be  promoted  by  the  relocation  and 
operation  of  the  road  upon  the  original  line,  then  the 
plaintiflE  cannot  maintain  this  suit,  even  thongh  the  jury 
should  find  that  it  would  be  for  the  Interests  of  the 
plaintiflE  and  other  citizens  of  Polk  City  to  have  the 
railway  maintained  and  operated  over  the  original 
Une." 

I.  The  defendants  filed  a  motion  for  a  new  trial 

upon    several   grounds,    among    which    are    that   the 

1  nkw  trial :       verdict  is  not  in  accord  with  the  foregoing 

tra^  tolJ?"    instructions,  and  that,  under  the  evidence 
•traotioiis.      j^yj^  gg^i^  instrnctions,   the  verdict  should 

have  been  for  the  defendants.  This  motion  was  sustained, 
but  upoh  what  ground  we  are  not  advised.  If,  how- 
ever, any  single  ground  of  the  motion  is  well  taken,  the 
ruling  of  the  court  must  be  sustained.  The  instruc- 
tions, whether  right  or  wrong,  constitute  the  law  of  the 
case,  and  it  was  the  duty  of  the  jury  to  follow  them. 
The  instructions  lay  down  the  rule  that,  unless  the 
interests  of  the  general  public  have  been  injuriously 
affected  by  what  the  defendants  did,  then  the  plaintiff 
is  not  entitled  to  recover.  There  is  no  evidence  tending 
to  show  that  the  interests  of  the  public  have  been'preju- 
dicially  affected.  Fairly  considered,  we  think  the 
evidence  shows  that  the  general  public  have  been  bene- 
fited by  the  change  made  in  the  location  of  the  road. 
Therefore,  the  verdict  is  against  the  instructions  of  the 
court,  and  the  court  rightly  held  that  the  defendants 
were  entitled  to  a  new  trial. 

II.  Counsel  for  the  appellant  insist  that  the  fore- 
going instructions  are  erroneous,  and  it  is  insisted  that 

we  determine  this  question  now,  so  that 
both  parties  may  be  advised  as  to  their 
rights  when  another  trial  is  had.  It  is 
provided  by  statute  that  the  "order  of 
mandamus  is  granted  on  the  petition  of 
any  private  party  aggrieved"  (Code,  sec.  3377);  and, 
conceding  that  mandamus  is  the  proper  remedy,  the 
inquiry  is  whether  a  private  person  may  pursue  such 
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remedy  without  regard  to  the  public  interest,  or  in  dis- 
regard thereto.  It  is  said  that  the  weight  of  authority 
sustains  the  proposition  that  "where  the  question  is 
one  of  public  right,  and  the  object  of  a  mandamus  is  to 
procure  the  enforcement  of  a  public  duty,  the  people 
are  regarded  as  the  real  party,  and  the  relator,  at  whose 
instigation  the  proceedings  are  instituted,  need  not 
show  that  he  has  any  legal  or  special  interest  in  the 
result,  it  being  sufficient  to  show  that  he  is  a  citizen, 
and  as  such  is  interested  in  the  execution  of  the  laws." 
High  Extr.  Rem.,  sees.  431,  432.  This  being  so,  it 
seems  to  us  that  it  necessarily  follows  that,  unless  the 
public  interests  have  been  injuriously  affected,  a  private 
individual  cannot  insist  that  a  public  right  or  duty  be 
enforced.  If  he  can,  it  must  logically  follow  that  he 
may  do  so  when  the  public  interests  have  been  benefited, 
and  thus  compel  the  performance  of  a  duty  which  the 
general  public  have  waived  or  acquiesced  in  and 
expressly  recognized  what  has  been  done.  For  instance, 
if  the  plaintiff  is  successful  in  this  action,  the  defendant 
will  be  compelled  to  construct  and  operate  its  main  line 
of  road  by  Polk  City.  Now,  it  may,  for  the  purpose  of 
argument,  be  assumed  that  this  would  injuriously  affect 
the  interest  of  the  general  public,  and  that  the  repre- 
sentatives of  the  general  public  do  not  desire  that  the 
main  line  of  the  road  should  be  so  operated.  In  such 
case,  why  should  the  plaintiff  have  the  power  to 
enforce  such  duty  ?  On  the  sole  ground,  we  presume, 
that  his  private  interests  have  been  injuriously  affected, 
when  the  public  interests  possibly  have  been  benefited. 
Whatever  right  the  plaintiff  has  must  be  grounded  on 
the  fact  that  performance  of  a  public  duty  is  cast  on 
the  defendant.  There  is  not,  and  never  was,  a  duty  or 
obligation  based  on  any  contract  existing  between  the 
plaintiff  and  either  of  the  defendants.  But  the  theory 
of  the  plaintiff  is  that,  when  one  of  the  defendants 
accepted  the  tax  on  the  condition  upon  which  it  was 
voted,  it  became  the  duty  of  such  defendant  and  its 
successors  to  construct  and  operate  the  road  in  accord- 
ance with  the  conditions  upon  which  the  tax  was  voted, 
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and  that  he  may  enforce  such  public  duty  in  this  action, 
if  he  shpws  that  he  has  suffered  private  damage  because 
of  the  defendants'  failure.  This  will  be  conceded,  if  the 
public  interests  have  also  been  injuriously  affected,  and 
not  otherwise.  If  this  is  not  so,  then,  under  the  pre- 
tense of  vindicating  and  enforcing  a  public  right,  a 
private  individual  might  inflict  great  and  possibly 
irreparable  injury  pn  the  general  public.  This,  it  seems 
to  us,  he  should  not  be  permitted  to  do  in  a  case  like 
this.  The  case  under  consideration  is  materially  differ- 
ent from  one  where  an  officer  is  entitled  to  compensa- 
tion which  another  officer  refuses  to  pay.  In  such  case 
the  former  may  clearly  have  mandamus  to  enforce  the 
payment  of  such  compensation.  Other  cases  of  a  simi- 
lar character  may  no  doubt  be  suggested.  In  the  case 
at  bar  there  is  no  private  right,  but,  it  will  be  conceded^ 
a  public  right  or  duty  which  the  plaintiff  seeks  to 
enforce.  This  he  cannot  do  unless  the  public  interests 
have  been  injuriously  affected,  and,  therefore,  the 
instructions  above  set  out  are  correct.  The  instructions, 
of  course,  were  given  on  the  theory  that  there  was  evi- 
dence tending  to  show  that  the  accommodations  afforded 
by  the  defendant  by  running  trains  to  and  from  Polk 
City  were  fairly  and  substantially  sufficient  for  all  the 
purposes  of  trade  and  the  accommodation  of  passengers 
to  and  from  Polk  City.  The  plaintiff  and  other  citizens 
thereof  have  not  been  deprived  of  railroad  facilities. 
The  judgment  of  the  district  court  must  be 

Affibmed. 


The  State  v.  Stewart  et  al. 

1.  Venue :  change  of  :  prejudice  of  county  :  niscREnoN  of 
COURT.  Where  a  change  of  venue  was  asked  on  the  gi'ound  of  the 
prejudice  of  the  inhabitants,  and  supported  by  the  affidavits  of 
forty-six  persons,  and  resisted  by  the  affidavits  of  seventy-three 
persons,  held  that  there  was  no  abuse  of  the  court^s  disoretion  in 
overruling  the  application* 
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2.     :  :  coviSiTY  A  PARTY :  WHEN  NOT.    A  change  of  venue 

cannot  be  demanded,  under  section  2590  of  the  Code,  in  an  action 
upon  a  forfeited  recognizance  of  one  charged  with  a  crime,  on  the 
ground  that  the  action  is  for  the  benefit  of  the  school  fund,  and 
that,  therefore,  the  county  is  the  real  party  in  interest.  (Compare 
State  V,  MerryTiew,  47  Iowa,  114). 

3.  Practloe:  oral  AaRSEBCBNT  of  attornets:  eyidencb.  Under 
section  213  of  the  Code,  an  agreement  between  the  attorneys  in  a 
case  affecting  the  rights  of  clients  cannot  be  established  by  oral 
evidence,  except  the  admission  of  the  attorney  whose  client  is  to 
be  charged  by  the  agreement. 

4.  Sureties :  on  appearance  bond  :  discharqe  :  delay  in  arresting 
THE  ACCUSED.  Sureties  on  an  appearance  bond  are  not  discharged 
by  the  faflare  of  the  sherifiP  to  arrest  the  accused,  by  service  of  a 
warrant  placed  in  his  hands  for  that  purpose,  immediately  upon 
his  conviction  and  sentence  to  pay  a  fine ;  even  though  the  delay  of 
the  sheriff  is  in  obedience  to  instructions  from  the  district  attorney, 
given  for  the  purpose  of  enabling  the  accused  to  make  some 
arrangements  with  the  board  of  supervisors  for  the  payment  of  the 
fine ;  for  such  board  kas  no  authority  to  enter  into  any  arrange- 
ments in  reference  thereto.  ' 

5.  : : :  NEGLECT  TO  ARREST  ACCUSED  AFTER  CONVIC- 
TION. Where  the  a(*«u8ed  is  on  bail,  and  is  present  at  the  term  of  his 
trial  and  conviction,  and  remains  until  the  adjournment  of  court, 
and  is  not  arrested  or  called  on  to  surrender  himself  during  the 
term,  this  will  not  exonerate  his  bail.  (Compare  State  v.  Kraner, 
50  Iowa,  582 ;  State  v.  Brown,  16  Iowa,  816.) 

Appeal  from  Appanoose  District  Court. — Hon.  Dell 

Stuabt,  Judge. 

Piled,  March  12,  1888. 

Defenda'nt  Samnel  Stewart  was  convicted  in  a 
justice's  court  of  a  misdemeanor,  and  appealed  from  the 
judgment.  To  secure  his  appearance  in  the  district 
court,  he  gave  bond  as  required  by  section  4698  of  the 
Code.  He  was  tried  at  the  March  term,  1886,  of  the 
district  court,  found  guilty,  and  adjudged  to  pay  a  fine 
and  costs.  At  the  October  term,  1886,  he  was  adjudged 
to  be  in  default  for  failure  to  surrender  himself  in  satis- 
faction of  the  judgment.  This  action  is  brought  on  the 
bond  given  as  aforesaid,  which  was  executed  by  said 
Samuel  Stewart  and  his  co-defendants,  Lizzie  and  Anna 
Stewart,  The  cause  was  tried  to  a  jury,  and  verdict  and 
judgment  rendered  for  plaintiff.   The  defendants  appeal. 

Vol.  74—22 
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T.  M.  Fee^  for  appellants. 

C.  F.  Howell  and  Tannehill^    Vermilion  &  Haynes^ 
for  appellee. 

Robinson,  J. — I.    Defendants  filed  in  the  district 
court  an  application  for  a  change  of  the  place  of  trial,  and, 
1  v«Hu»:         ^®  grounds  therefor,  alleged  (1)  that  the 
pr^Mioeof    inhabitants  of  Appanoose  county  were  so 
Sreuino?^^"    prejudiced  against  them   that  they  could 
court.  jjQ^    obtain  a  fair   trial    in   said    county; 

(2)  that  Appanoose  county  is  a  party  to  the  action,  and 
the  real  party  in  interest.  The'  application  was  over- 
ruled. In  this  we  discover  no  error.  The  first  ground 
was  supported  by  the  aflB davits  of  Lizzie  and  Anna 
Stewart  and  forty-four  others,  residents  of  the  county, 
and  was  resisted  by  the  counter-affidavits  of  seventy- 
three  persons,  who  stated  that  in  their  opinion  the 
defendants  could  get  a  fair  and  impartial  trial  in  that 
county.  The  court  was  required  to  decide  the  applica- 
tion on  this  ground,  in  the  exercise  of  a  sound  discretion, 
and  the  record  fails  to  show  that  such  discretion  was 
abused.    The  second  ground  of  the  application  is  within 

3  . .     the  rule  announced  in  State  v.  MerriheWy  47 

party  r  when   I^^^j  H^,  and  was  insufficient.     The  fact 

^^^  that  the  application  alleged  that  the  county 

was  a  party  is  not  material.    The  pleadings  showed  that 

the  statement  was  not  true,   within    the  meaning  of 

section  2690  of  the  Code. 

II.   The  defendants  offered  to  prove  by  the  attorney 
who  represented  Samuel  Stewart  in  the  district  court 

when  the  criminal  case  was  there  tried,  and 
**  orai*Sree-  judgment  rendered,  that,  immediately  after 
attSJifeVs:  the  rendition  of  the  judgment,  he  had 
evidence.  agreed  with  the  district  attorney  that 
Stewart  should  not  be  arrested,  nor  the  judgment 
against  him  be  in  any  manner  enforced,  until  after  the 
April  meeting  of  the  board  of  supervisors.  The  objec- 
tion of  plaintiff  to  the  offered  evidence,  on  the  grounds 
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that  it  was  incompetent,  irrelevant  and  immaterial,  was 
sustained.  In  this  there  was  no  error.  Section  213  of 
the  Code  provides  that  no  evidence  of  an  agreement  of 
an  attorney  to  bind  his  client  is  receivable  "  except  the 
statement  of  the  attorney  himself,  his  written  agree- 
ment, signed  and  filed  with  the  clerk,  or  an  entry 
thereof  upon  the  records  of  the  court."  We  have  had 
occasion  to  construe  this  provision  in  several  cases. 
Siller  V.  Landis,  44  Iowa,  224;  Sapp  v.  AiJceUy  68 
lowa^  701.  It  is  clear  that  the  proposed  evidence  was 
not  competent. 

III.    The  defendants  offered  to  show  that  a  warrant 
for.the  arrest  and  commitment  to  jail  of  Samuel  Stewart 

was  issued  and  placed  in  the  hands  of  the 
proper  sheriflE  for  service,  during  the  term 


•4.  SiTRvriEfl  :  on 
appearance 

bond  * 

diacharge :      of  the  district  court  at  which  said  Stewart 

delay  In  •         t  -•        i  .-i       i 

arresting  the   was  convicted,  and  while  he  was  present; 

accused.  jt  ? 

that  after  he  received '  such  warrant  the 
sheriff  was  instructed  in  writing  by  the  district  attorney 
to  hold  the  same  until  after  the  April  session  of  the 
board  of  supervisors ;  and  that  the  sheriflP  acted  upon 
the  instruction  so  received,  and  made  no  attempt  to 
serve  the  warrant  until  after  the  April  session  of  the 
said  board.  The  offered  evidence  was  excluded,  on  the 
objection  of  plaintiff.  Had  it  been  received,  it  would 
have  tended  to  show  that  proceedings  under  the  Judg- 
ment which  imposed  a  fine  on  Stewart  were  stayed  for 
the  purpose  of  allowing  some  arrangement  for  its  pay- 
ment to  be  made  with  the  board  of  supervisors.  It  is 
insisted  by  appellants  that  such  an  extension  of  time  as 
they  proposed  to  prove  would  operate  to  release  the 
sureties  on  the  bond  in  suit.  Whether  that  effect  would 
follow  depends  upon  whether  it  was  made  by  competent 
authority,  and  without  the  knowledge  and  consent  of 
the  sureties.  The  proceeds  of  the  fines,  when  paid, 
would  become  a  part  of  the  temporary  school  fund. 
€ode,  sec.  1838.  It  was  payable  to  the  county  treasurer, 
and,  when  so  paid,  became  subject  to  apportionment  by 
the  board  of  supervisors.  Code,  sec.  1841.  But  unti] 
such  payment  was  made  the  board  had  no  jurisdiction 


840  SUPREME  COURT  OF  IOWA, 


The  State  ▼.  8tewart. 


of  the  fine,  and  certainly  had  no  authority  to  agree  to 
terms  for  its  payment.  The  governor  alone  has  power 
to  remit  fines.  We  cpnclnde,  therefore,  that  the  district 
attorney  would  have  no  authority  to  suspend  proceed- 
ings under  the  judgment  for  the  purpose  claimed.  But 
the  action  of  the  district  court  in  excluding  the  evidence 
under  consideration  may  be  sustained  on  another 
ground.  The  instructions  claimed  to  have  been  given 
by  the  district  attorney  directed  the  sheriflE  to  hold  the 
warrant  until  after  the  April '  session  of  the  board  of 
supervisors.  They  did  not  recite  any  agreement  to  sus- 
pend proceedings,  and  no  fact  was  shown  which  would 
have  prevented  the  payment  of  the  fine,  or  the  sur- 
render of  the  defendant,  in  the  criminal  case,  by  his 
bail.  The  fact  that  the  sheriff  did  not  at  once  serve  the 
warrant  when  it  came  into  his  hands  would  not  release 
the  bail.    State  v.  Kraner^  50  Iowa,  682. 

IV.     The  defendants  complain  of  the  refusal  of  the 
district  court  to  give  an  instruction  as  follows :    ''If  the 

jury  find  that  said  Samuel  Stewart  was  in 
'  IZ:;i^i4ot    attendance  at  the  March  term,  1886,  of  the 
ao(!uLd  after  district  court  of  Appauooso  county,  Iowa, 
^^"^  and  was  present  when  the  judgment  was 

rendered  against  him,  and  remained  present  during  said 
term  until  its  adjournment,  and  was  not  arrested  by  the 
authority  of  the  state  of  Iowa  to  satisfy  said  judgment, 
or  for  imprisonment,  before  the  adjournment  thereof, 
thereon,  or  was  not  called  at  said  term  of  court  to  sur- 
render himself  in  execution  of  said  judgment,  but  left 
the  court  because  it  adjourned,  you  should  find  for  the 
defendants."  The  bond  in  suit  is  in  the  statutory  form, 
and  undertakes  that  "  Samuel  Stewart  will  appear  in 
the  district  court  of  said  county  at  the  term  thereof  to 
which  the  appeal  is  returnable,  and  abide  the  judgment 
of  said  court,  and  not  depart  without  leave  of  the  same, 
or  that  we  will  pay  the  sum  of  one  hundred  dollars  to 
the  state  of  Iowa."  So  far  as  it  is  involved  in  the  fore- 
going instructions,  we  see  no  difference  between  the 
legal  effect  of  this  bond  and  of  those  provided  for  by 
sections  4574  and  4685  of  the  Code.    In  State  v.  Kranety 
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^upra^  where  the  defendant  was  convicted  of  the  crime  of 
nuisance,  and  adjudged  to  pay  a  fine  of  fifty  dollars  and 
costs,  we  held  that  the  bail  was  not  exonerated,  althoagh 
the  defendant  was  permitted  to  go  at  large  after  the  judg- 
ment was  entered.  In  that  case  the  bail  had  requested 
the  sherifiF  to  arrest  the  defendant,  and  had  been  refused. 
The  case  of  State  v.  Brown^  16  Iowa,  816,  is  also  an 
authority  against  the  claim  of  defendants.  We  do  not 
think  the  conditions  of  the  bond  were  fulfilled  by  the 
attendance  of  the  principal  at  the  term  of  court  to  which 
it  especially  referred.  It  was  the  duty  of  the  obligors  to 
have  their  principal  at  all  times  ready  to  answer  to  the 
judgment  of  the  court,  until  they  had  surrendered  him 
as  provided  by  law,  or  until  the  fine  was  satisfied. 

Y.  Defendants  complain  of  a  paragraph  of  the 
charge  to  the  jury  relating  to  the  burden  of  proof.  The 
language  of  the  paragraph  is  not  to  be  commended  ;  but 
in  the  opinion  of  the  majority  of  the  court,  when  con- 
sidered in  connection  with  other  portions  of  the  charge, 
it  could  not  have  misled  the  jury. 

VI.  Other  questions  are  discussed  by  counsel, 
which  need  not  be  set  out  at  length.  We  have  consid- 
ered them,  and  find  no  prejudicial  error  involved. 
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present: 

Hon.  WILLIAM  H.  SEEVERS,  Chief  Justice. 

Hon.  JOSEPH  R.  REED, 
Hon.  JAMES  H.  ROTHROCK, 
Hon.  JOSEPH  M.  BECK, 
Hon.  GIFFORP  S.  ROBINSON, 


Justices. 


1.  Bailroads  :  right  of  way:  DAMAass:  evidence.  In  an  action 
for  the  recovery  of  damages  for  right  of  way  taken  by  a  railroad 
company,  all  evidence  is  admissible  which  tends  to  show  the  jury 
the  true  condition  of  the  land,  and  all  its  surroundings  which 
affect  the  value  and  convenience  of  its  use,  and  how  such  value 
and  convenience  are  affected  by  the  condemnation  for  right  of 
way.    ( See  opinion  for  illustrations.) 
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2.     :  :  iNSTRUCrnoN,      In  such  case,  where  the  court 

instructed  the  jury  that  they  should  not  consider  the  amount 
allowed  to  plaintiff  by  the  sheriff  *8  jury,  naming  the  sum,  held 
that,  if  there  was  any  error  in  naming  the  sum,  it  was  one  not 
prejudicial  to  defendant. 

8. :  :  EYIDENCB  :    bight  TO  UKDEE-CfROSSINO.      In  such 

case,  the  fact  that  plaintiff  had  always  crossed  from  one  part  of 
his  land  to  the  other^neath  defendant's  trestle-work,  tended  to 
show  a  right  so  to  cross,  so  that  such  right  was  properly  recognized 
in  instructions  submitted  to  the  jury. 

4.     : :  BIQHT  TO  OROSSiNO.  In  estimating  the  damages  in 

such  case,  the  right  of  the  land-owner  to  a  crossing  from  one  part 
of  his  land  to  the  other  should  be  considered. 

5.  InBtructionB :  as  to  matters  not  dibputbd.  It  is  not  error  to 
fail  to  instruct  the  jury  as  to  a  matter  about  which  there  is  no  dis- 
pute and  as  to  which  the  jurors  can  have  no  doubt. 

Appeal  from  Wapello  District  Court. — Hon.  Cuables 

D.  Leggett,  Judge. 

Filed,  May  8,  1888. 

Ad  quod  damnum  proceedings  to  condemn  lands  to 
be  used  by  the  defendant  as  a  turn-oat  or  derailing 
track.  The  sheriff's  jury  allowed  the  plaintiff  one 
hundred  and  forty-five  dollars.  On  appeal  a  judgment 
upon  a  verdict  for  plaintiff  for  $632.50  was  had. 
Defendant  now  appeals  to  this  court. 

• 

T.  B.  Perry ^  for  appellant. 

A.  O.  Stecky  for  appellee. 

Beok,  J. — Upon  the  land  in  question  defendant  has 
constructed  a  derailing  track,  upon  which  trains  are  run 
when  necessary  to  prevent  collisions.  It  leaves  the 
main  track  of  defendant's  road  upon  a  curve,  and, 
after  its  direct  course  is  attained,  it  is  nearly  at  right 
angles  therewith.  It  is  seventeen  hundred  and  forty 
feet  long,  measured  from  the  main  track  by  the  curve. 
The  lands  of  plaintiff  are  situated  upon  the  bank  of 
the  Des  Moines  river,  which  defendant's  road  crosses  on 
a  single-track  bridge.     On  both  sides  of  the  river  there 
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is  a  double  tmck,  which  creates  the  necessity  for  the 
derailing  track.  Immediately  below  or  south  of  the 
bridge  a  creek  enters  the  river,  along  which,  for  no 
great  distance,  the  railroad  is  built.  The  defendant  of 
course  acquired  the  right  of  way  for  its  main  track.  It 
also  has  acquired  a  right  ot  way  for  the  construction  of 
a  channel  for  the  creek,  which,  as  near  as  we  can  deter- 
mine, is  eight  hundred  or  nine  hundred  feet  long  where 
the  derailing  track  crosses  it.  The  land  condemned  for 
the  derailing  track  is  eight  hundred  feet  long,  and  one 
hundred  feet  wide.  The  abstract  does  not  show  clearly 
the  width  of  the  land  occupied  by  the  right  of  way  for 
the  channel  of  the  creek.  It  is  not  important  that  it  be 
accurately  stated.  The  railroad  track,  before  reaching 
the  bridge,  passes  over  trestle-work,  and  the.  derailing 
track,  in  passing  over  the  channel  of  the  creek,  is  upon 
the  same  kind  of  work.  The  embankment  and  trestle- 
work  on  the  main  line  are  about  fifteen  feet  high,  but  on 
the  derailing  track  they  are  not  of  that  height.  The 
plaintiff  owns  land  on  both  sides  of  the  railroad.  The 
derailing  track  passes  no  great  distance  from  the  river 
bank,  and  is  between  the  main  body  of  plaintiff's  land 
on  that  side  of  the  railroad  and  the  river.  The  only 
way  of  crossing  is  under  these  tracks,  through  the 
trestle-work  ;  the  right  of  way  of  the  main  track,  and 
the  right  of  way  for  the  channel  of  the  creek  beihg 
fenced,  the  fence  of  the  last  running  to  the  trestle-work 
over  which  the  road  runs.  The  derailing  track  is  not 
fenced.  The  defendant,  before  the  trial,  filed  in  the 
case  a  paper  declaring  that  the  right  of  way  of  the 
derailing  track  shall  not  be  fenced,  and  that  by  this 
declaration  it  shall  be  bound  in  the  future,  but  in  the 
same  paper  denies  plaintiff's  right  to  a  crossing  over  or 
under  the  tracks  of  its  main  line,  or  over  the  grounds  • 
condemned  for  the  channel  of  the  creek. 

I.     Evidence  was    admitted,    against    defendant's 

objection,  tending  to  show  that  defendant  maintained  a 

1  T?*r,,«.Tva.    fence    on    the    south    side    of    the    creek 

dfma^L''*^ '  channel,  and  on  the  north  side  of  the  right 

evidence.'      ^f  ^^y  qJ    the  main  line,   and  that  land 
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situated  as  plaintiff '  s,  and'  subject  to  overflow,  is  under 
cultivation;  and  other  evidence  tending  to  show  the 
value  of  the  strip  of  land  between  the  derailing  track 
and  the  river.  Separate  objections  are  made  to  this- 
evidence  on  the  ground  of  immateriality.  We  think  it 
was  all  rightly  admitted.  It  served  to  disclose  the  true 
condition  and  value  of  the  premises  in  question,  and 
the  extent  to  which  they  would  be  affected  by  the  con- 
demnation. The  connection  of  plain tiiflf's  lands  by 
c^-ossings  surely  would  aflfec^t  the  value  of  their  use, 
and  thus  tend  to  show  the  diminution  of  their  value,  if 
any,  by  the  condemnation.  It  was  important  that  the 
jury  should  fully  understand  these  things,  as  well  as 
every  surrounding  circumstance  and  matter  connected 
with  the  use  and  value  of  the  land. 

II.  A  witness  for  plaintiff  in  his  cross-examination 
answered  a  question,*  argumentative  in  its  form  and 
substance,  in  a  manner  which  counsel  for  defendant 
claimed  was  not  responsive,  and  for  that  reason  moved 
to  strike  out  the  answer.  The  question  was  not  only 
argumentative,  but  was  not  direct.  The  answer  was 
apt,  and  really  answered  the  question  by  asking 
another — no  uncommon  manner  of  colloquial  arguments 
The  motion  to  strike  out  the  answer  was  rightly  over- 
ruled. 

III.  Many  other  objections  to  rulings  admitting 
evidence  of  like  character  of  the  foregoing  are  com- 
plained of.  The  evidence  in  each  case  tended  to  show 
the  jury  the  true  condition  of  the  land,  and  all  its  sur- 
roundings which  affect  the  value  and  convenience  of  its 
use.  We  may  say,  generally,  that  they  are  correct. 
No  useful  purpose  can  be  gained  by  further  notice  of 
the  objections  to  them. 

IV.  The  court  in  instructions  directed  the  jury 
that  they  were  not  permitted  to  consider  the  amount 
2  . .     allowed  to  the  plaintiff   by  the  sheriff's 

instructton.  jury,  naming  the  sum.  There  was  no  error 
in  this,  surely  none  prejudicial  to  defendant.  Counsel 
does  not  claim  that  the  finding  by  the  sheriff's  jury 
should  be  considered,  but  thinks  the  amount  thereof 
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should  not  have  been  stated.     If  the  statement  had  any 
effect  at  all,  it  surely  was  not  prejudicial  to  defendant. 

V.  An  instruction  directs  the  jury  that,  if  they 
find  that  plaintiff  had  no  right  to  a  passage-way  over 
3  . .      the  land  occupied  by  the  railroad  tracks,  he 

right  SJun-  ^^  ^^^  entitled  to  damage  for  being  deprived 
der-orosBing.  thereof.  Couusel  thinks  that  the  court 
should  have  directed  the  jury  that  no  proof  had  been 
introduced  sustaining  such  right.  We  are  unable  to 
say  th^t  this  is  the  fact.  It  appears  that,  probably 
ever  since  the  road  was  built,  plaintiff  did  cross  the 
railroad  under  the  trestle-work.  Such  passage-way 
being  left  open  by  defendant,  surely  plaintiff  would 
have  the  right  to  use  it  while  open.  If  the  right  was 
subject  to  defendant's  will,  the  instruction  plainly 
directs  that  no  claim  can  be  based  thereon.  We  think 
the  instruction  is  correct.  These  considerations  dispose 
of  same  objections  to  another  instruction,  the  eighth. 

VI.  Another  instruction,  the  seventh,  is  admitted 
to  be  correct,  but  is  claimed  not  to  be  applicable  to  the 

facts  proved.  We  think  differently.  It 
directs  the  jury  that  plaintiff  has  the  right, 
under  the  laws  of  the  state,  to  an  adequate  crossing,  and 
if  defendant  should  close  the  passage-way  under  the 
trestle  it  must  provide  another  lawful  crossing.  This 
instruction  was  surely  applicable  to  the  facts  in  view  of 
any  claim  on  plaintiff '  s  part  for  damages  on  account  of 
the  crossing.     It  is,  in  fact,  favorable  to  defendant. 

VII.  In  the  eighth  instruction  the  jury  are  directed 
that  the  right  plaintiff  had  to  a  passage-way  across  the 

railroad  tracks,  or  to  procure  such  passage, 
should  be  considered  in  estimating  the  fair 
market  value  of  the  land  before  and  after  the 
condemnation,  with  a  view  to  determine  the  damages* 
This  right  of  course  pertained  to  the  land,  and  affected 
its  value.  The  instruction  is  not  erroneous,  and  in  our 
opinion  could  not  have  been  prejudicial  to  defendant. 

VIII.  Counsel  thinks  that  the  court  should  have 
informed  the    jury    for  what   purpose    the    derailing 


TBK  SAXB. 


4. 


Tight  to 
orowing. 


848 


SUPREME  COURT  OF  IOWA, 


Jean  v.  Hennessy. 


,  ,  track  was  used.     This  was  made  plain  by 

astomattew   the  evidence,  and  could  not    have  been  a 

not  disputod. 

matter  of  dispute  or  doubt  in  the  minds 
of  the  jury. 

IX.  A  number  of  instructions  were  asked  by 
defendant,  and  refused.  They  can  hardly  be  said  to  be 
argued  by  counsel,  who,. in  his  brief,  in  most  instances, 
contents  himself  to  state  their  substance.  Some  of  them 
are  but  repetitions  of  matters  found  in  instructions 
given  by  the  court.  Others  present  matters  that  it  was 
not  necessary  to  give  to  the  jury.  We  think  further 
notice  of  them  is  not  required,  and  that  the  court  did 
not  err  in  refusing  them. 

Counsel  do  not  in  argument  question  the  sufficiency 
of  the  evidence  to  support  the  verdict.  The  judgment 
of  the  district  court  is 

Affirmed. 
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Jeak  v.  Hennesst. 

1 .  Judgment  by  Default :  SEmNa  Asms :  diugbnce  of  attobnet. 
WhUe  a  sufficient  ground  for  making  default  must  always  be 
shown  before  judgment  thereon  will  be  set  aside,  yet  a  mistake  of 
the  party's  attorney,  even  though  it  relates  to  a  matter  concerning 
which  he  is  charged  by  law  with  notice,  may  afford  sufficient 
ground  of  excuse.  So,  also,  may  an  assurance  by  the  judge  as  to 
the  course  which  wiU  be  pursued  in  the  cause,  even  though  unau- 
thorized, if  it  has  in  good  faith  been  acted  on  by  the  attorney. 
(See  opinion  for  illustration.) 

2.      :    :     AFFIDAVIT  OF  MERITS :     BUFFIOIBNOY !     FORMER 

ADJUDICATION.  While  a  party  seeking  to  set  aside  a  judgment  by 
default  cannot  rely,  for  a  showing  of  merits,  upon  a  mere  general 
statement  that  be  has  a  good  defense,  yet  an  affidavit  to  the  effect 
that  all  the  matters  alleged  in  the  petition  as  grounds  for  the 
action  were  involved  and  adjudicated  in  a  former  action  between 
the  same  parties,  is  held  sufficient. 

B.     :  :  AFFIDAVIT  BY  ATTORNEY.    An  attorney  of  a  party 

against  whom  judgment  by  default  has  been  rendered  may  make 
an  affidavit  of  merits,  upon  a  motion  to  set  it  aside,  when  he  is 
acquainted  with  the  facts. 
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1  Appeal :  paAcncB :  oeder  subsequent  to  one  appealed  from. 
Where  the  order  appealed  from  was  one  setting  aside  a  judgment 
by  default,  held  that  this  court  could  not  consider  a  complaint 
made  by  appellant  that  appellee  was  permitted  to  file  a  demurrer 
to  the  petition  after  the  judgment  had  been  set  aside,  instead  of  an 
answer,  as  required  by  Code,  section  2871.  His  remedy  was  to 
move  to  strike  the  .demurrer  from  the  files. 

Appeal  from    Clinton   District    Cou7't.-~lIoN.  A.   J. 

Leffingwell,  Judge. 

Filed,  May  8, 1888. 

Plaintiff  obtained  a  judgment  by  default  against 
defendant,  which  the  district  court  on  motion  set  aside, 
and  the  appeal  is  by  plaintiff  from  that  order. 

A.  T.  Wheeler^  for  appellant. 

Mlis  <fe  McCoy  and  W.  J.  Knight^  for  appellee. 

Reed,  J. — I.  The  judgment  was  entered  on  the 
twenty-ninth  of  January,  1887,  and  the  motion  to  set  aside 

the  default  was  filed  during  the  same  term 

^■•d5Bui?r\eiJ  of  court.    The  questions  arising  in  the  case 

tufgrnoeot     are  as  to  the  sufficiency  of   the  showing 

ationiey.       jj^^^q  jn  excuso  of  the  default  and  of  the 

affidavit  of  merits.  Defendant  resides  in  the  city  of 
Dubuque,  and  the  attorney  who  had  charge  of  the  cause 
for  him  in  the  court  below  also  resides  in  that  city.  The 
action  was  commenced  before  the  preceding  term  of  the 
district  court,  and  defendant's  attorney  appeared  in  the 
cause  at  that  term,  but  filed  no  pleading  in  the  cause. 
He  *  applied  to  the  court  for  time  to  plead,  and 
time  was  given  him,  but  no  time  was  fixed  within 
which  he  was  required  to  plead.  The  judge  staged  to 
the  attorney,  however,  that  no  further  action  would  be 
taken  in  the  cause  without  notice  to  him.  The  cause 
was  then  continued  geneially,  and  the  attorney  left  the 
court.  Under  the  order  then  in  force  fixing  the  times 
of  holding  the  district  and  circuit  courts  in  that  district, 
the  next  term  of  the  district  court  would  commence 
about  the  first  of  March,  and  a  term  of  the  circuit  court 
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would  commence  early  in  January.  On  the  first  of  Jan- 
uary, however,  the  statute  abolishing  the  circuit  court 
(Acts  Twenty-first  Gen.  Assera.,  chap.  134),  took 
effect ;  and,  under  section  six  of  the  act,  a  term  of  the 
district  court  would,  unless  some  other  provision  was 
made  by  order  of  the  judges,  commence  at  the  time 
fixed  in  the  order  for  holding  the  circuit  court.  The 
showing  made  in  excuse  of  the  default  is  to  the  effect 
that  the  attorney  overlooked  the  fact  that  a  t^erm  of  the 
district  court  would  commence  in  January  until  near  the 
end  of  the  month,  and  that  he  relied  on  the  assurance 
given  him  by  the  judge  at  the  former  term  that  nothing 
further  would  be  done  in  the  case  without  notice  to  him, 
and  did  not  go  to  Clinton  county  until  informed  that  a 
default  had  been  taken  in  the  case.  We  think  the 
showing  is  suflBcient.  It  is  true  that  the  parties  were 
bound  to  take  notice  of  the  fact  that,  under  the  statute 
as  it  existed  after  the  first  of  January,  a  term  of  the 
court  would  occur  in  that  month.  It  is  also  true,  per- 
haps, that  the  judge  could  not,  by  a  mere  parol  assur- 
ance as  to  the  course  which  would  be'  pursued  in  the 
cause,  bind  any  of  the  parties  or  conclude  their  rights. 
But  an  application  to  set  aside  a  default  is  addressed  to 
the  sound  discretion  of  the  court.  A  sufficient  excuse 
for  making  the  default  must  be  shown ;  but  a  mistake, 
even  though  it  relate  to  a  matter  concerning  which  the 
party  is  charged  by  law  with  notice,  may  afford 
sufficient  ground  of  excuse.  So,  also,  may  an  assurance 
by  the  judge  as  to  the  course  which  will  be  pursued  in 
the  cause,  even  though  unauthorized,  if  it  has  in  good 
faith  been  acted  on  by  the  party.  It  is  not  necessarily 
an  act  of  negligence  to  rely  on  such  assurance.  The 
shoving  brings  the  case  within  the  rule  of  Ordway  v, 
JSuchardj  31  Iowa,  481. 

The  affidavit  of  merits  was  made  by  the  attorney  for 
defendant,  and  was  to  the  effect  that  all  the  matters 

s.  — : :      alleged  in  the  petition  as  grounds  for  the 

5Srtto*?^/affl-  action  were  involved  and  litigated  in  a 
mS?S5iudfca-  former  action  between  the  same  parties.  This 
^^'  was  sufficient.     It  is  only  necessary,  in  such 
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<)ase,  to  show  that  the  party  has  a  defense  to  the  claim 
made  against  him.  This  must  be  done,  it  is  true,  by  giv- 
ing a  statement  of  the  facts  constituting  his  defense.  The 
party  cannot  rely  upon  a  mere  general  statement  that 
he  has  a  good  defense  to  the  action.  Jaeger  t).  JEcans^ 
46  Iowa,  188 ;  King  v.  Stewart^  48  Iowa,  334.  But 
defendant  did  not  rely  upon  such  general  statement,  but 
averred  the  facts  constituting  his  defense. 

It  is  insisted,  however,  that  the  affidavit  should 
have  been  made  by  defendant,  and  that  the  attorney  was 

incompetent  to  make  it.     It  often  occurs, 

affidavit  by  however,  that  the  attorney  has  full  knowl- 
edge of  the  facts  constituting  the  defense 
in  the  case.  We  know  of  no  reason  why  he  might  not, 
in  such  case,  make  the  affidavit  of  merits.  The  statute 
contains  no  provision  forbidding  it,  and  there  is  no 
reason  growing  out  of  the  nature  of  the  case  which  pre- 
cludes him  from  making  it.  The  attorney  in  the  pres- 
ent case  was  engaged  in  the  former  litigation  between 
the  parties,  and  was  doubtless  more  familiar  with  the 
facts  than  was  defendant  himself. 

Complaint  is  also  made  that  the  court,  after  setting 
aside  the  default,  permitted  the   defendant  to  file  a 
4  afpval  :        demurrer  to  the  petition.     The  statute  (  sec. 
SdSr'SSw    2871)  provides  that  one  of  the  conditions 
appSaied  ^^^   npou  which  a  default  may  be  set  aside  is 
from.  tj^aij  4  4  Qf  pleading  issuably  and  forthwith." 

In  the  present  case,  however,  when  the  order  was  made, 
it  was  agreed  by  the  parties  that  defendant  should  have 
until  the  first  day  of  the  next  term  to  ''plead,"  and  the 
agreement  was  embodied  in  the  record,  and  the  demurrer 
was  filed  at  the  time  so  designated.  We  are  of 
opinion  that  this  question  cannot  be  considered  upon 
this  appeal.  The  appeal  is  from  the  order  setting  aside 
the  default ;  but  the  matter  complained  of  occurred  long 
after  the  order  was  made,  and  relates  to  a  matter  which 
does  not  pertain  to  the  order.  If,  as  plaintiff  contends, 
the  only  pleading  defendant  was  entitled  to  file  was  an 
answer,   his   remedy    was   by   moving  to   strike   the 
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demurrer  from  the  files ;  and  until  the  question  of  the 
right  of  defendant  to  demur  has  been  passed  upon  by 
the  lower  court,  we  cannot  determine  it.  The  order  of 
the  district  court  will  be 

Affirmed. 
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Meekeb  et  al.  v.  Meekeb  et  al. 

Will  :  OAPACUY  TO   MAKE  :   EVIDBNCB  :  OPINIONS  OF    NSIOHBORB. 

There  mast  of  necessity  be  expressions  of  opinions  by  witnesses  in 
regard  to  the  appearance,  conversation  and  acts  of  one  whose 
mental  capacity  is  brought  in  question.  ( Compare  Yahn  v.  City 
of  OttumvHi,  60  Iowa,  439.)  And  so»  in  this  case,  where  it  was 
sought  to  show  the  incapacity  of  the  testator,  held  that  the  follow- 
ing questions  addressed  to  witnesses  who  were  his  neighbors  and 
acquaintances  were  properly  allowed :  "  How  was  his  appear- 
ance ?  What  makes  you  think  he  did  not  know  you  on  this  day  ? 
Do  you  mean  that  his  mind  was  simply  weakened,  or  that  it  was 
impaired  in  some  of  its  faculties  ?  Did  he  get  worse  or  better  up 
to  the  last  time  you  saw  him  ?  Tou  may  state  whether  he  could  or 
could  not  hold  a  conversation — ^an  extended  conversation." 


2.     - 


—  : : :  INDIFFBBBNOB  TO  CONVBBSATIONS.     In  SUCh 

case  evidence  was  properly  admitted  of  conversations  held  in  the 
testator^B  presence  which  would  naturally  call  for  some  response 
from  him,  and  that  he  remained  silent,  without  proof  that  he 
heard  them  ;  no  proof  being  made  that  his  hearing  was  defective. 


:    :    EXPERT  TESTIMONY  :    HYPOTHETICAL    QUESTIONS. 

Hypothetical  questions  put  to  experts  should  be  based  upon  facts 
which  the  evidence  tends  to  prove.  It  is  not  required  that  they 
should  be  based  upon  conceded  facts ;  nor  is  technical  accuracy 
required  in  framing  the  questions.  (  For  application  of  rule,  see 
opinion.) 

:  :  DEFINITION.    A  person  of  sufficient  capacity  to 

make  a  will  is  one  who  has  full  and  intelligent  knowledge  of  the 
act  he  is  engaged  in,  a  full  knowledge  of  the  property  he  possesses, 
an  intelligent  perception  and  understanding  of  the  disposition  he 
desires  to  make  of  it,  and  of  the  persons  he  desires  shall  be  the 
recipients  of  his  bounty,  and  the  capacity  to  recollect  and  com- 
prehend the  nature  of  the  claims  of  those  who  are  excluded  from 
participating  in  his  bounty  ;  but  it  is  not  necessary  that  he  should 
have  sufficient  capacity  to  make  contracts,  and  do  business  gener- 
ally, nor  to  engage  in  complex  and  intricate  business  matters. 
( Compare  Bates  v.  Bates,  27  Iowa,  110 ;  Will  of  Convey,  52  Iowa, 
107.) 
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5. :  :  EXPERT    TBSTiMOiirT  :  WEIGHT   OP.    Where  the 

capacity  of  the  testator  was  questioned,  the  court  instructed  that 
in  such  cases  the  testimony  of  medical  men  of  large  experience  is, 
as  a  general  rule,  entitled  to  more  weight  than  that  of  unprofes- 
sional men,  hut  that  it  was  still  a  question  for  the  jury  whether  the 
expert  testimony  hi  the  case  should  have  more  weight  than  that  of 
the  other  witnesses.  H^d  that  the  instruction  was  correct,  in 
view  of  the  fact  that  the  experts  were  two  on  each  side,  and  that 
these  had  each  made  a  personal  examination  of  the  testator  for 
the  very  purpose  of  ascertaining  his  mental  capacity. 

6.   :  FBOBATB  :  CONTEST  :  PROBATE  REFUSED  :  COSTS.   It  is  the 

duty  of  an  executor  to  probate  the  will,  and  he  should  not,  in  the 
absence  of  a  showing  of  bad  faith,  be  held  personally  liable  for 
the  costs.  And  in  this  case,  where  the  executors  and  others  pro- 
posed the  will  for  probate,  but  it  was  contested  on  the  grounds  of 
undue  influence  and  incapacity,  and  there  was  a  general  verdict 
for  the  contestants,  field  that  a  motion  to  tax  all  the  costs,  except* 
ing  the  fees  of  the  witnesses  to  the  will,  to  the  proponents,  was 
properly  overruled. 

Appeal  from  Tama  District  Court. — Hok.    Johi^  L. 

Stevens,  Judge, 

Piled,  May  8,  1888. 

This  is  a  proceeding  involving  the  validity  of  an 
instrument  in  writing  claimed  to  be  the  last  will  and 
testament  of  William  Meeker,  deceased.  The  plaintiffs, 
being  four  of  his  sons  and  one  son-in-law,  are  the  lega- 
tees and  devisees  under  the  alleged  will,-  and  they  pre- 
sented it  for  probate.  Two  of  them  are  named  therein 
as  executors.  The  defendants  are  two  sons  and  a 
daughter  of  the  testator  who  were  not  made  beneficiaries 
under  the  will,  and  they  contest  it  upon  the  grounds 
that  it  was  obtained  by  undue  influence,  and  that  the 
decedent  did  not  have  sufficient  mental  capacity  to  make 
a  valid  will.  There  was  a  trial  by  jury,  and  a  verdict 
that  the  Writing  signed  by  the  deceased  was  not  his  wilL 
From  a  judgment  on  the  verdict  plaintiffs  appeal. 

Stivers  &  Strong  and  D.  D.  Appelgate^  for  appel- 
lants. 

Struble  &  Stiger^  for  appellees. 
Vol.  74—23 
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EoTHROCK,  J. — I.     The  writing  claimed  to  be  a  will 
was  made  and  executed  in  August,  1886,  and  William 

Meeker  died  in  October  of  the  same  year, 

1.  Wn.L :  capa-  _  ^  -r-r  *•  4 

city  to  make :  aged  seventv-seveu  years.  He  removed 
opinions  of  f rom  Warreu  county,  Ohio,  to  this  state  in 
the  year  1856,  and  for  many  years  prior  to 
and  u jf  to  the  time  of  his  death  he  owned  and  lived  upon 
a  farm  in  Tama  county.  By  the  will  in  question  he  dis- 
inherited the  contestants.  The  evidence  introduced 
upon  the  trial  was  directed  mainly  to  his  mental  capa- 
city at  the  time  the  will  was  made.  There  is  no  conflict 
in  the  evidence  that  for  some  years  before  the  will  was 
made  the  old  man  was  in  very  feeble  health,  and  that 
he  had  to  a  certain  extent  lost  much  of  his  former 
capacity  for  the  transaction  of  business.  At  one  time, 
by  an  arrangement  among  his  children,  a  neighbor  was 
selected  to  hold  certain  of  his  bank  certificates  of 
deposit,  and  transact  business  to  some  extent  for  him. 
In  addition  to  his  feeble  condition,  he  had  lost  the  sight 
of  one  eye,  and  the  sight  of  the  other  was  seriously 
affected.  His  condition  was  such  that  legal  proceedings 
were  instituted  involving  his  mental  capacity.  This  led 
to  an  examination  of  him  by  physicians  and  others  for 
the  purpose  of  ascertaining  his  condition.  These  parties 
were  called,  and  examined  as  witnesses,  and,  as  is  usual 
in  such  cases,  there  was  quite  a  conflict  in  their  testi- 
mony.  The  first  complaint  urged  in  argument  by  appel- 
lanf  s  counsel  is  that  the  court  erred  in  rulings  upon  the 
admission  and  exclusion  of  evidence.  Counsel  for  con- 
testants propounded  the  following  questions  to  witnesses 
for  contestants :  "  How  was  his  appearance  1  What  makes 
you  think  he  did  not  know  you  on  this  dayi  Do  you 
mean  that  his  mind  was  simply  weakened,  or  that  it  was 
impaired  in  some  of  its  faculties  ?  Did  he  get  worse  or 
better  up  to  the  last  time  you  saw  him  ?  You  may  state 
whether  he  could  or  could  not  hold  a  conversation — an 
extended  conversation. ' '  These  questions  were  objected 
to  by  counsel  for  proponents,  and  the  objections  were 
overruled.     The  witnesses  to  whom  the  questions  were 
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propounded  were  not  physicians.  They  were  neigh- 
bors of  the  decedent  who  were  well  acquainted 
with  him,  and  were  competent  to  give  opinions 
as  to  his  sanity.  It  is  claimed  that  these  ques- 
tions called  for  opinions  upon  questions  of  which 
the  jury  were  equally  qualified  to  judge,  if  possessed 
of  the  same  facts  as  the  witnesses.  We  think  the 
rulings  of  the  court  were  correct.  It  seems  to  us 
quite  plain  that,  if  the  witness  could  not  reproduce  the 
appearance  of  the  decedent,  he  could  not  detail  facts  so 
as  to  put  the  jury  in  his  place,  so  to  speak.  There  must 
of  necessity  be  expressions  of  opinions  by  witnesses  in 
regard  to  the  appearance,  conversation  and  acts  of  one 
whose  mental  capacity  is  brought  in  question.  Tahn 
V.  City  of  Ottumwa,  60  Iowa,  429. 

II.  Other  witnesses  were  allowed  to  detail  conver- 
sations had  in  the  presence  of  the  decedent  regarding 
J . .      the  condition  of  his  mind.     They  were  such 

ei^'to^con^  as  would  naturally  call  for  some  response 
vereatioDB.  from  him,  and  he  remained  silent.  It  is 
insisted  that  these  conversations  were  incompetent 
evidence,  because  the  witnesses  did  not  state  that  dece- 
dent heard  what  was  said.  There  is  no  showing  made 
that  hi»  hearing  was  defective,  and  we  think  it  was  a 
question  for  the  jury  whether  he  heard  the  conversa- 
tions. 

III.  Both  sides  introduced  physicians  who  had 
examined  the  decedent  with  the  view  of  making  up  an 

opinion  as  to  the  condition  of   his   mind. 
expert  testi-    Thoso  who  wcre  introduced  by  proponents 
theticai  ques-  expressed  the  opinion  that  he  was  of  sound 
mind.    To  one  of  them  counsel  for  contest- 
ants propounded  the  following  question  on  cross-exami- 
nation :  "  Supposing  Mr.  Meeker  had  been  a  man  of  fair, 
ordinary  ability  all  his  life,  a  man  of  fair,  ordinary  intel- 
ligence and  mental  capacity,  and  providing,  for  a  year  or 
so  prior  to  a  given  date,  his  mental  faculties  were  more 
or   less    impaired, — such    as    the    faculty  of    memory 
impaired,   and  forgetful, — couldn't   remember   things. 
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and  he  couldn't  remember  some  of  his  nearest  neighbors 
who  have  resided  near  to  him  icfr  twelve  or  thirteen 
years, — providing  his  children,  or  some  of  them,  should 
have  a  meeting  in  his  presence,  and  state  his  mind  was 
in  sach  a  condition  that  he  was  not  any  longer  fit  and 
capable  of  transacting  his  own  business,  and  they  should 
select  an  agent  or  guardian  to  take  charge  of  his  busi- 
ness and  papers, — such  as  bank  checks,  drafts,  certifi- 
cates of  deposit,  and  notes, — and  should  turn  them  over 
to  the  agent  in  his  presence,  and  the  old  gentleman 
didn't  make  any  objection  to  that,  or  to  the  assertion 
that  his  mind  was  in  that  condition  that  he  was  no 
longer  fit  to  do  business,  that  his  physical  condition  was 
also  very  weak, — what  would  you  say,  then,  your 
opinion  is  as  to  whether  Mr.  Meeker  was  of  sound  or 
unsound  mind  ? "  To  another  physician  a  question  was 
propounded  in  these  words :  "  Suppose  the  testator  was 
seventy-seven  years  of  age,  providing  he  had  been 
afflicted  with  the  complaint — say  for  a  year  or  so  more 
previous  to  making  of  his  will ;  providing  his  condition 
was  such  that  at  times  he  would  not  know  some  of  his 
nearest  neighbors,  and  his  old  friends  and  acquaintances 
whom  he  had  known  for  thirty  years ;  providing  he  had 
a  loss  of  memory;  providing,  when  people  would 
attempt  to  hold  conversation  with  him,  he  would  stop 
it,  saying,  'I  can't  remember;*  providing  he  would 
not  know  any  of  his  grandchildren  who  were  with  him 
in  the  evening,  and  stayed  all  night ;  providing  he  was 
unable  to  hold  a  connected  conversation, — he  would 
forget  a  few  minutes  afterwards  what  he  had  said  a  few 
minutes  previous ;  providing  one  of  his  near  neighbors, 
and  a  man  who  had  been  appointed  and  selected  as  his 
agent,  would  say  to  him,  in  a  conversation  referring  to 
an  old  ac(j[uaintance  at  a  distance,  he  mentioned  the  fact 
he  died,  and  had  become  of  unsound  mind,  and  couldn't 
remember  his  children,  and  the  testator  should  say, 
*  William,.'  referring  to  the  neighbor,  '  that  is  just  my 
condition ;  I  am  no  longer  able  to  remember  or  know 
my  own  children  one  from  the  other;'  and  this  physical 
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condition  should  continue  which  I  have  mentioned, — 
and  then  what,  would  you  say  would  be  your  opinion  of 
the  testator's  mind  as  to  whether  it  was  sound  or 
unsound?"  These  questions  were  objected  to,  upon  the 
ground  that  they  were  incompetent  as  being  without 
proper  foundation  in  the  evidence.  The  objections  were 
overruled.  Counsel  for  appellants  claim  that  these 
rulings  were  erroneous,  and  they  cite  to  us  Stat^  v. 
Cross,  68  Iowa,  180.  In  that  case  a  witness  was  sought 
to  be  impeached  by  expert  evidence,  and  it  was  held 
that  the  hypothetical  questions  put  to  the  experts 
should  be  based  upon  the  language  of  the  witnesses.  In 
the  case  at  bar  the  question  at  issue  was  the  sanity  of 
the  decedent.  It  is  a  general  rule  that  hypothetical 
questions  put  to  experts  should  be  based  upon  facts 
which  the  evidence  tends  to  prove.  In  this  case  a  careful 
examination  of  the  evidence  leads  us  to  the  conclusion 
that  the  questions  under  consideration  were  not  objec- 
tionable. It  is  not  required  that  the  questions  should  be 
based  upon  conceded  facts,  nor  is  technical  accuracy 
required  in  framing  the  questions.  If  they  are  entirely 
without  the  support  of  evidence,  they  should  be 
excluded.  Ordinarily,  opposing  counsel  will  not  be 
slow,  in  a  reexamination  of  the  witness,  to  correct  the 
hypothesis  upon  which  the  question  is  based,  if  it  be 
incorrect. 

IV.  Among  other  instructions,  the  court  gave  to  the ' 
jury  the  following  :    ''A  person  of  sound  mind,  within 

4  . .  jjgfi.  the  meaning  of  the  law  in  this  case,  is  one 

nition.  ^ho  has  full  and  intelligent  knowledge  of 

the  act  he  is  engaged  in,  a  full  knowledge  of  the  prop- 
erty he  possesses,  an  intelligent  perception  and  under- 
standing of  the  disposition  he  desires  to  make  of  it,  and 
of  the  persons  he  desires  shall  be  the  recipients  of  his 
bounty,  and  the  capacity  to  recollect  and  comprehend 
the  nature  of  the  claims  of  those  who  are  excluded  from 
participating  in  his  bounty ;  but  it  is  not  necessary  that 
he  should  have  suflScient  capacity  to  make  contracts, 
and  do  business  generally,  nor  to  engage  in  complex 
and  intricate  business  matters."     It  is  claimed  that  this 
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instruction  fixes  testamentary  capacity  as  greater  than 
is  legally  required.  There  are  varying  forms  of  expres- 
sion to  be  found  in  the  books  in  defining  testamentary 
capacity.  In  Bates  v.  BateSj  27  Iowa,  110,  an  instruc- 
tion in  substance  and  meaning  very  nearly  the  same  as 
that  under  consideration  was  approved  by  the  court ; 
and  in  Will  of  Comey^  52  Iowa,  197,  an  instruction  sub- 
stantially like  this  one  was  sustained.  We  do  not  think 
the  objection  to  the  instruction  ought  to  prevail. 

V.  Another  instruction  directed  the  jury  that  "the 
testimony  of  medical  men  of  large  experience,  as  a  gen- 
.  eral  rule,  in  this  class  of  cases,  is  entitled  to 

mony?we&it  '^'^^^  Weight  than  that  of  unprofessional 
<>'•  men.    Still  it  is  a  question  for  the  jury  to 

determine  whether  the  testimony  of  medical  men  who 
testified  in  this  case  is  entitled  to  more  weight  than  that 
of  other  witnesses."  Pour  physicians  were  examined 
as  witnesses, — two  in  behalf  of  the  proponents,  and  two 
in  behalf  of  the  contestants.  They  were  not  mere 
experts  whose  testimony  was  founded  upon  facts  testi- 
fied to  by  other  witnesses.  They  each  made  a  personal 
examination  of  the  decedent  for  the  very  purpose  of 
ascertaining  his  mental  capacity.  In  view  of  these 
facts  we  think  the  instruction  complained  of  is  correct. 

VI.  It  is  claimed  that  another  instruction  required 
the  jury  to  find  that,  in  order  to  sustain  the  will,  they 
must  find  that  the  evidence  disproved  the  averment  of 
undue  influence.  We  do  not  regard  it  as  necessary  to 
set  out  the  instruction  complained  of.  It  appears  to  us 
that  it  could  ngt  have  been  understood  by  the  jury  as 
imposing  upon  the  proponents  the  burden  of  proving 
that  the  will  was  not  procured  by  undue  influence. 

VII.  It  is  urged  that  the  verdict  is  not  sustained  by 
the  evidence.  The  evidence  is  conflicting,  and  we  enter- 
tain no  doubt  that  it  is  abundantly  Sufficient  to  sustain 
the  verdict,  especially  upon  the  ground  that  the  dece- 
dent was  wanting  in  testamentary  capacity. 

VIII.  The  contestants  filed  a  motion  asking  that  all 
tlie  costs  of  the  trial,  excepting  the  fees  of  the  witnesses 
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8  :  probate:  *^  ^^®  ^^^^j  ^^  taxed  to  the  proponents.  The 

bSSi^fu^  motion    was  overruled,  from  which  ruling 
^"*»-  the  contestants  appeal.     We    think,    con-/ 

sidering  the  facts  of  the  case,  that  the  ruling  was  correct. 
It  is  trae,  as  contestants  claim,  that  the  statute  (Code, 
sec.  2933)  provides  that  "costs  shall  be  recovered  by 
the  successful  party  agaipst  the  losing  party."  But  it 
is  the  duty  of  an  executor  to  probate  the  will  of  his  tes- 
tator, and  he  should  not  be  held  personally  liable  for 
costs  in  the  absence  of  a  showing  of  bad  faith  or  the 
like.  Two  of  the  parties  named  as  proponents  were  the 
executors  named  in  the  will.  It  is  possible,  if  the  ver- 
dict had  been  based  on  undue  influence  exercised  bv 
them,  they  should  be  required  to  pay  the  costs.  But 
the  verdict  was  general,  and  an  examination  of  the  evi- 
dence leaves  little  doubt  that  it  was  founded  upon  a 
want  of  testamentary  capacity  in  the  decedent.  It  may 
be  likened  to  a  claim  found  among  other  assets  of  an 
estate.  It  is  the  duty  of  the  executor  to  proceed  to  col- 
lect it  by  legal  means  if  necessary.  If  he  should  be 
defeated  in  an  action,  he  cannot  be  held  personally 
liable  for  costs,  unless  he,  in  bad  faith,  makes  them 
unnecessarily.    Phillips  v.  Phillips^  81  Ky.  328. 

Affirmed. 


KiLLMER  V.  Wuchner  et  at. 

1.  Will :  CONSTRUCTION  :  repugnant  clauses.  The  will  in  question 
was  as  follows :  "J.  W,  gives  all  his  property  *  *  *  in  care 
and  power  of  his  wife  Dorothea,  to  do  with  said  property  to  her 
best  will,  on  condition  that  said  Dorothea  shall  be  bound  and  shall 
take  care  and  see  that,  of  the  property  left,  she,  as  mother,  shall 
get  one-third,  and  each  of  the  children  *  *  *  shall  also  have 
one-third  as  their  own  property.  In  case  the  said  Dorothea  should 
never  marry  again,  then  said  Dorothea  shall  have  full  power  and 
the  right  to  use  the  interest  of  the  said  property  for  her  own  proper 
use  and  the  use  of  the  children.  After  the  decease  of  said  Doro- 
thea, then  the  whole  property  left  shall  go  to  my  children,  J.  J. 
W.  and  G.  G.  W."    Held—  . 
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(1)  That  the  widow  and  each  of  the  children  took  one-third  in 

fee. 
(3)  That  the  last  clause,  intending  to  direct  the  descent  of  the 

property  after  the  death  of  the  widow,  was  void,  because 

repugnant  to  the  absolute  bequest  of  one-third  to  her.    (Ck>m- 

pare  Bona  v.  Meier,  47  Iowa,  B07.) 

2.  Adverse  Possession  :  by  tenant  in  common  :  statute  of  limi- 
tations. The  seizin  and  possession  of  one  tenant  in  common  are 
the  seizin  and  possession  of  the  others,  and  the  statute  of  limita- 
tions will  not  operate  in  favor  of  the  former  to  give  him  title  by 
adverse  possession^  unless  it  be  sole  and  exclusive,  with  the  knowl- 
edge and  acquiescence  of  the  co-tenants.  (Compare  Burns  v. 
ByrnCy  45  Iowa,  385,  and  see  opinion  for  application  of  rule.) 

Appeal  from  Keokuk  Circuit  Court. 

Filed,  May  8,  1888- 

Action  in  equity  to  quiet  in  plaintiff  the  title  to 
eighty  acres  of  land.  The  circuit  court  found  that 
plaintiff  was  the  owner  of  the  undivided  one-third  of 
the  land,  and  entered  judgment  quieting  his  title  to  that 
amount,  and  he  appeals. 

C  G.  Johnston^  for  appellant. 

Mackey  &  Fonda^  for  appellees. 

Reed,  J. — The  land  formerly  belonged  to  Joseph 
Wuchner.  He  died  in  the  state  of  Kentucky,  in  1854, 
leaving  surviving  him  Dorothea,  his  widow,  and  the 
defendants,  his  children,  one  of  whom  was  one  year  and 
the  other  three  years  old.  He  also  left  a  will,  whibh 
was  admitted  to  probate  in  a  court  of  that  state  having 
probate  jurisdiction.  The  widow  afterwards  intermar- 
ried with  Philip  Strohman.  In  1864,  she  and  her  hus- 
band executed  a  deed  which  purported  to  convey  the 
land  to  John  Killmer,  and  in  1866  said  John  Killmer 
executed  a  conveyance  thereof  to  plaintiff.  In  1862, 
Philip  Strohman,  claiming  to  be  the  guardian  of  the 
defendants,  executed  a  conveyance  of  the  land  to  John 
Killmer,  but  it  is  shown  that  he  never  was  in  fact 
appointed  guardian,  and  no  claim  is  now  made  under 
that  conveyance.  When  plaintiff  received  the  convey- 
ance from  John  Killmer,  he  took  possession  of  the  land. 


MAT  TERM,  1888. 


361 


Killmer  ▼.  Wuchner.  ' 


which  was  then  wild  and  nncultivated,  and  improved 
the  whole  of  it,  erecting  buildings  and  fences  thereon, 
and  reducing  it  to  cultivation ;  and  his  occupancy  con- 
tinued until  the  institution  of  this  suit,  which  was  in 
February,  1885,  and  during  all  of  that  time  he.  received, 
and  he  now  retains,  all  of  the  rents  and  profits  of  the 
place.  It  is  contended  in  behalf  of  plaintiff  (1)  that  by 
the  will  of  Joseph  Wuchner  the  whole  estate  was 
devised  to  the  widow,  or  that  she  at  least  was  empow- 
ered by  it  to  sell  and  convey  the  property ;  and  (2)  if 
that  was  not  the  effect  of  the  will  that,  plaintiff's  posses- 
sion being  of  the  whole  of  the  property,  and  under  a 
claim  of  ownership  of  the  whole,  the  defendants  are  now 
barred  by  the  statute  of  limitation^  from  asserting  title 
to  any  portion  of  it. 

I.    The  will  of  Joseph  Wuchner  is  as  follows : 
**  Joseph  Wuchner  gives  all  his  property  after  his 
decease,  after  deducting  funeral  expenses,  in  the  care 

and  power  of  his  wife,  Dorothea  Wuchner, 
to  do  with  said  property  to  her  best  will,  on 
oSuS?'''  condition  that  said  Dorothea  Wuchner  shall 
be  bound  and  shall  take  care  and  see  that,  of 
the  property  left,  she,  as  mother,  shall  get  one-third,  and 
each  of  the  children-  born  in  wedlock  with  me  by  her 
shall  also  have  one-third  as  their  own  property.  In  case 
the  said  Dorothea  Wuchner  should  never  marry  again, 
then  the  said  Dorothea  Wuchner  shall  have  full  power 
and  the  right  to  use  the  interest  of  the  said  property 
left  for  her  own  proper  use  and  the  use  of  the  children. 
After  the  decease  of  said  Dorothea  Wuchner,  then  the 
whole  property  left  shall  go  to  my  children,  John  Jos- 
eph and  George  Gustavo  Wuchner.  This  my  last  will 
to  wife,  Dorothea  Wuchner,  and  named  J.  J.  and  G.  G. 
Wuchner,  attest  with  my  name  and  signature. 

"Joseph  Wuoiiner." 
We  think  this  will  is  a  devise  of  one-third 
of  the  estate  to  each  of  the  children  and  the 
like  interest  in  fee  to  the  widow.  Under  the 
statute  in  force  in  this  state  at  the  time  of  the  husband's 
death  (chap.  61,  Acts  4th  Gen.  Assem.  1853)  the  widow. 
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in  the  absence  of  a  will,  wonld  take  but  a  dower  estate 
in  the  real  estate  of  the  husband.  The  intention  to  con- 
fer upon  her  an  estate  in  fee  is  clearly  expressed  in  the 
will ;  and  the  intention  that  the  extent  of  such  estate 
should  be  one-third  of  the  property  is  also  clearly 
expressed.  The  last  clause  in  the  will  was  intended  by 
the  testator  doubtless  to  direct  the  descent  of  the  prop- 
erty after  the  death  of  the  widow.  But,  as  it  is  repug- 
nant to  the  absolute  bequest  of  one-third  to  her,  under 
the  settled  rule  of  construction  in  this  state  it  is  void. 
Rona  V.  Meier,  4n  Iowa,  607. 

We  think  also  that  the  intention  that  the  children 
should  each  take  one-third  of  the  estate  is  expressed  in 
the  will.  That  intention  is  expressed  in  the  following 
language:  "That  said  Dorothea  Wuchner  shall  be 
bound  and  shall  take  care  and  see  that,  of  the  property 
left,  she,  as  mother,  shall  get  one-third,  and  each  of  the 
children  *  *  *  shall  also  have  one-third  as  their 
own  property."  It  is  not  entirely  clear  just  what  was 
intended  by  the  preceding  provisions  of  the  will.  By 
them  the  property  is  given  unto  the  ''  care  and  power  of 
the  widow,  and  the  right  and  power  is  conferred  upon 
her"  to  do  with  said  property  to  her  best  will.  If  the 
intention  of  the  testator  was  to  be«gathered  from  those 
provisions  alone,  perhaps  it  would  be  said  that  the  whole 
estate  was  devised  to  the  widow.  But  in  arriving  at 
that  intention  all  of  the  language  of  the  instrument 
must  be  considered,  and  force  must  be  given  to  all  of  its 
provisions,  if  that  can  be  done  under  the  settled  rules 
of  the  law.  It  is  clear,  we  think,  that  it  was  the  inten- 
tion of  the  testator  that  whatever  rights  or  power  were 
conferred  upon  the  widow  by  the  provisions  preceding 
that  quoted  above  should  be  controlled  and  limited  by 
it,  for  by  the  express  language  of  the  clause  those 
rights  and  powers  were  conferred  on  the  condition 
named  in  it ;  so  that,  when  all  of  the  language  is  con- 
sidered, the  intention  to  be  gathered  from  it  is  that  each 
of  the  children  should  take  one-third  of  the  estate,  bat 
that  the  widow  should  have  the  care  and  control  and 
management  of  it.     Whether  that  power  ceased  when 
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the  children  attained  their  majority  it  is  not  now  mate- 
rial to  inquire.  Neither  is  it  important  to  inquire 
whether  the  power  is  limited  or  controlled  by  the  subse- 
quent provision  to  the  effect  that  the  widow,  in  dase  she 
did  not  remarry,  should  have  the  right  to  use  **the 
interest  of  the  said  property  for  her  own  proper  use  and 
the  use  of  the  children."  We  reach  the  conclusion  that 
the  widow  took  but  one-third  of  the  property  under  the 
will,  and  that  she  was  not  empowered  by  it  to  dispose  of 
the  interests  of  the  children  in  the  real  estate.  The 
deed  from  the  widow  to  John  Killmer,  then,  conveyed  to 
him  but  an  undivided  one-third  of  the  property. 

II.    As  stated  above,  plaintiff  was  in  possession  of 
the  property  from  1866  to  1885,  claiming  during  all  that 

time  that  he  was  the  owner  of  the  whole  of 
*'  p^Sk>n :  it.  The  defendants,  however,  during  all  of 
oommOTV"  that  time  were  non-residents  of  the  state, 
limitations,  aud  duriug  part  of  the  time  were  minors. 
While  they  knew  that  their  father  had 
owned  land  in  this  state,  they  did  not  know  of  the 
attempted  disposition  of  it  by  their  mother  and  step- 
father. Nor  did  they  know  of  plaintiff's  claim  of  own- 
ership, or  that  he  was  in  possession  of  it.  The  facts  of 
the  case  bring  it  within  the  rule  of  Burns  v.  Byrne^  45 
Iowa,  285 ;  viz.,  that  the  seizin  and  possession  of  one 
tenant  in  common  are  the  seizin  and  possession  of  th<^ 
others,  and  the  statute  of  limitations  will  not  operate  in 
favor  of  the  former  to.  give  him  title  by  adverse  posses- 
sion unless  it  be  sole  and  exclusive,  with  the  knowledge 
and  acquiescence  of  the  co-tenants. 

Affirmed. 
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Hall  v.  Carter  et  al. 

Instruotions :  REAj>iNa  pleadings  not  incorporated  by  copy  : 
ERROR  WITHOUT  PREJUDICE.  It  is  error  tp  read  to  the  jury  the  plead- 
ings in  the  case,  in  chai*ging  the  jury,  when  such  pleadings  are  not 
copied  into  the  instructions  as  a  part  thereof.  (See  Ck}de,  sec. 
2788,  and  cases  cited  in  opinion.)  But  since  the  issues  in  this  case 
were  sufficiently  stated  in  other  paragraphs  of  the  charge,  held 
that  the  judgment  should  not  be  disturbed  on  account  of  the 
error. 

:  ERROR  CURED  BY  SPECIAL  FINDING.    An  error  in  the  charge 


of  the  court  is  no  ground  for  reversal  where,  as  in  this  case,  it 
appears  that  it  was  without  prejudice,  in  view  of  the  facts  specially 
found  by  the  jury. 

:  AS  TO  PROOF  OF  FRAUD.    It  Is  not  necessary  for  the  jury 

to  find  that  all  the  circumstances  surrounding  a  transaction  com* 
bine  to  show  fraud  before  fraud  can  be  found.  It  is  sufficient  if 
they  are  reasonably  satisfied  from  all  the  circumstances  that  fraud 
existed  ;  and  that  was  the  purport  of  the  instruction  given  in 
this  case. 

:  PREHATURE  READING  IN  PRESENCE  OF  JURY.     The  fact  that 


the  court,  in  response  to  the  statements  of  counsel  cls  to  his  views 
of  the  law,  made  just  prior  to  the  beginning  of  the  argument  to  the 
jury,  read  to  counsel,  in  the  presence  of  the  jury,  one  of  the 
instructions  of  the  charge,  hdd  to  be  no  ground  for  reversal ;  there 
being  nothing  to  show  any  abuse  of  the  court*s  discretion  as  to  such 
matters,  nor  any  prejudice  to  the  complaining  party. 

5.  Jury :  right  to   return   special  verdiot.    The   jury   may,  in 

their  discretion,  return  a  special  verdict.    (Code,  sec.  2808.) 

6.  Appeal :  RECORD  as  to  misconduct  OF  counsel.  This  court 
cannot  consider  alleged  misconduct  of  counsel  on  the  trial  below, 
when  the  only  evidence  of  such  misconduct  contained  in  the 
record  is  in  the  form  of  affidavits  made  by  the  at^torney  of  the 
appellant.  (Compare  Rayhumv.  Centrallowa  Ry.  Co,,  post,  p. 637.) 

Appeal  from  Palo  Alto  District   Court. — Hon.    Lot 

Thomas,  Judge. 


Filed,  May  8,  1888. 
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On  the  twenty-third  of  August,  1880,  the  Palo  Alto 
circuit  court  rendered  judgment  in  favor  of  plaintiff 
and  against  defendant  B.  ^Franklin  for  $142.78  damages^ 
and  $13.60  costs.  On  the  eleventh  day  of  October, 
1886,  A.  B.  Carter  and  A.  D.  Franklin  were  served  with 
garnishment  process  by  virtue  of  an  execution  issued 
on  said  judgment.  The  answers  of  the  garnishees,  in 
which  they  denied  all  liability,  were  afterwards  taken 
in  court,  and  a  pleading  controverting  such^answers  was 
duly  filed.  To  this  pleading  the  garnishees  filed  an 
answer.  • 

The  evidence  tends  to  show  that,  for  some  time  prior 
to  the  garnishment,  a  drug  business  had  been  carried  on 
at  West  Bend,  under  the  personal  control  of  the  defend- 
ant ;  that  about  the  last  of  September^  1886,  the  stock  ^ 
of^goods  used  in  the^business  was  sold  to  the  garnishee 
A.  D.  Franklin,  and  that,  on  or  about  the  eighth  day  of 
October,  1886,  he  sold  the  goods  to  A.  B.  Carter.  When 
garnished,  Carter  was  owing,  of  the  price  he  had  agreed 
to  pay  for  the  goods,  about  four  hundred  and  thir,ty 
dollars.  The  case  was  tried  to  a  jury,  and  a  verdict 
rendered  in  favor  of  the  garnishees.  From  the  judgment 
rendered  on  the  verdict  the  plaintiff  appeals. 

It  is  claimed  on  behalf  of  the  appellant  that,  prior 
to  the  sale  to  A.  D.  Franklin,  the  drug-store  was  in  fact 
owned  and  carried  on  by  defendant,  but  that  the  business 
was  done  in  the  name  of  his  wife,  E.  Franklin,  or  E. 
Franklin  &  Co.,  for  the  purpose  of  hindering  and  delaying 
the  plaintiff  in  the  collection  of  his  judgment ;  that  the 
sale  to  A.  D.  Franklin  was  fraudulent,  made  without 
consideration,  for  the  purpose  of  placing  the  goods 
beyond  the  reach  of  the  creditors  of  the  defendant ;  and 
that  the  unpaid  portion  of  the  purchase  price  in  the 
hands  of  Carter,  when  garnished,  was  really  the  prop- 
erty of  defendant,  and,  as  such,  should  be  subjected  to 
the  payment  of  the  judgment  of  plaintiff. 

McGarty  &  Linderman  and  Harrison  &  Jenswoldy 
for  appellant. 
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Soper  &  'Allen  and  KeUy  &  O^  Connor,  for  appellees. 

KoBiNSON,   J. — I.     In  its  charge  to  the  jury,  the 
district    court   used   the   following  language:     •'The 

plaintiff  controverts  the  answers  given  by 
*•  SSST'''"''  the  garnishees,  and  for  that  purpose  files 
rnoo^oSted*  the  followiug pleading,  to- wit."    The  plead- 
by  copy.        j^g  referred    to   was   not  included  in  the 

charge  by  copy,  but  was  read  by  the  court  as  a  part  of 
its  charge.     Substantially  the  same  course  was  pursued 
in  regard  to  the  answer  which  the  garnishees  had  filed 
to  the  plaintiff's  pleading  controverting  their  answers. 
This  court  has  repeatedly  disapproved  similar  practice. 
Fitzgerald    v.    McCarty,    55    Iowa,    704;    Bryan   v. 
Chicago,  JR.  L  &  P.  By.   Co.,  63  Iowa,  465 ;  Porter  v- 
Knight,  63  Iowa,  366 ;  Sbllis  v.  State  Ins.  Co.,  66  Iowa, 
460  ;  Lindsay  v.  City  of  Des  Moines,  68  Iowa,  368.     It 
was  the  duty  of  the  district  court  to  state  the  issues  in 
its  charge,  and  this  should  have  been  wholly  in  writing. 
Code,  sec.  2788.     In  this  case  the  charge  was,  in  effect, 
partly  oral  and  partly  in  writing.     The  jury  were  not  told 
to  consult  the  pleadings,  and  could  not  determine  what 
such    pleadings    contained  from    reading   the  written 
charge.     They  were  forced  to  depend  upon  their  recol- 
lection of  what  the  court  had  read,  or  were  compelled 
to    select,    from  the  papers  submitted  to  them  upon 
retiring   for   deliberation,   the   pleadings    which  were 
actually  read  as  a   part  of  the  charge,  at  the  risk  of 
mistake.     We  do  not  think  this  is  good  practice.     The 
entire  record  of  the  case  satisfies  us,  however,  that  no 
prejudice  resulted'  from  this  error  of  the  court.     The 
third  paragraph  of  the  charge  presented  the  issues  quite 
fully,  and  other  paragraphs  further  presented  the  issues, 
and  directed  the  jury  as  to  their  duties.     Several  special 
findings  were  returned,   which  indicate  that  the  issues 
were  fully  understood  by    the    jury.      We  therefore 
conclude  that  the  verdict  should  not  be  disturbed  on  the 
grounds  just  considered.     Dorr  v.  Slmerson,  73  Iowa,  89, 
II.     The  eighth  and  ninth  paragraphs  of  the  charge 
to  the  jury  instructed  them  that,   although  they  found 
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the   sale  to  A.  D.  Franklin  to  have  been 

■2. :  error 

speofaiVnding  ^ f^iidulent  as,  to  Creditors  of  the  defendant, 
yet  they  could  not  return  a  verdict  against 
Carter  unless  he  was  a  party  to  the  fraud,  or  had  knowl- 
edge of  it  when  he  purchased  the  goods,  or  notice  which 
should  have  put  him  upon  inquiry  which  would 
have  led  to  such  knowledge.  In  this  we  think  there  was 
error.  It  is  not  claimed  in  the  pleadings  that  Carter 
was  a  party  to  the  alleged  fraud,  nor  that  he  was 
chargeable  with  knowledge  of  it  when  he  purchased  the 
goods.  His  good  faith  in  the  transaction  was  not  in 
issue,  and  for  the  purposes  of  this  case  it  was  wholly 
immaterial  whether  he  was  a  party  to  the  alleged  fraud, 
or  was  chargeable  with  knowledge  of  it  or  not.  If  such 
fraud  had  in  fact  been  i^erpetrated,  and  the  goods  or 
their  proceeds  were  liable  in  the  hands  of  A,  D. 
Franklin  for  the  payment  of  the  judgment  of  plaintiff, 
Carter  would  be  liable  in  this  proceeding  to  the  amount 
of  the  purchase  money  which  remained  in  his  hands 
when  he  was  garnished.  This  fact  was  ignored  in  the 
charge.  But  we  find  that  the  giving  of  these  para- 
graphs of  the  charge  was  error  without  prejudice,  for 
the  reason  that  the  jury  found  specially  that  defendant 
did  not  own  the  goods  when  they  were  sold  to  A.  D. 
Franklin,  and  that  E.  Franklin  &  Company  did  then 
own  them. 

III.  Objection  is  made  to  the  eleventh  paragraph 
of  the  charge,  on  the  alleged  ground  that  it  required 

the  jury  to  find  that  all  the  circumstances 
"proof of         surrounding  the  transactions    in  question 

must  combine  to  show  fraud  before  fraud 
can  be  found.  We  do  not  understand  that  to  be  the 
meaning  of  the  language  used,  but,  rather,  that  the  jury 
may  find  fraud  if  they  are  reasonably  satisfied  from  all 
the  circtimstances  aforesaid  that  such  fraud  existed  ;  or, 
in  other  words,  that  their  finding  should  be  based  upon 
a  consideration  of  all  the  circumstances  involved  in  the 
transactions. 

IV.  Objections  are  also  made  to  other  portions  of 
the  charge.     We  discover  no  error  in  any  of  them  unless 
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it  be  the  tenth  paragraph ;  but  the  error  in  that,  if  any» 
was  immaterial,  in  view  of  the  special  findings  of  the 
jury. 

V.  While  the  attorney  for  defendants  was  stating 
his  views  as  to  the  law  of  the  case,  after  the  evidence 
4  .  ^^j^^    had    been     submitted,     and     before    the 

toprSenSS^of  argument  to  the  jury  was  commenced,  the 
jary.  judge  read   in  the  presence  of   the   jury 

the  fourth  paragraph  of  the  charge.  Appellant  objects 
to  this  on  the  ground  that  the  jury  were  virtually 
instructed  by  the  reading,  to  the  extent  of  the  para- 
graph read;  while  they  should  have  been  instructed 
only  after  the  arguments  to  the  jury  had  been  con- 
cluded. The  paragraph  in  question  seems  to  have  been 
read  for  the  benefit  of  counsel  for  defendants,  and  in 
response  to  something  he  had  said.  It  was  not  read  to 
the  jury,  and  could  not  have  been  understood  by  them 
as  designed  to  instruct  them  at  that  time.  Its  contents 
were  not  of  a  nature  to  prejudice  plaintiff  by  being 
read  in  advance  of  the  remainder  of  the  charge.  While 
it  is  sometimes  desirable  that  the  remarks  of  the  judge 
and  the  arguments  of  the  counsel,  in  regard  to  questions 
involved  in  a  case,  be  not  made  in  the  presence  of  the 
jury,  yet  it  is  not  always  practicable  nor  desirable  to 
have  such  questions  considered  in  the  absence  of  the 
jury.  The  proper  practice  in  each  case  must  be  deter- 
mined by  the  trial  court,  in  the  exercise  of  a  sound 
legal  discretion.  We  discover  no  abuse  of  that  discre- 
tion in  this  case. 

VI.  Counsel  for  appellant  criticise  the  action  of 

m 

the  court  in  submitting  certain  special  interrogatories 

jvn  -rteht    *^  *^®  i^^Yy  ^^^  object  to  certain  special 
*  to  return  gpe-  findings  rctumed  by  the  jury  on  their  own 

motion.  We  discover  no  prejudicial  error 
in  any  of  these  matters.  The  jury  were  authorized  to 
return  a  special  verdict  in  their  discretion.  Code,  sec. 
2808. 

VII.  Misconduct  on  the  part  of   an  attorney  for 
defendant  while  making  his  argument  to  the  jury  is 
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6.  AFPBALireo-  ^^^g^^.  The  Only  evidence  of  the  alleged 
oondQct  5**"  misconduct  contained  in  the  record  is  in  the 
ooanseL  form  of  affidavits  made  by  attorneys  for 
plaintiff.  We  held  in  Rayburn  «.  Central  Iowa  Ry. 
Co.^  postj  p.  637,  that  such  affidavits  were  insuf- 
ficient to  make  the  misconduct  of  attorneys  a  matter  of 
record.  We  cannot,  therefoi^e,  determine  in  regard  to 
that  alleged  in  this  case. 

Other  objections  are  discussed  by  counsel;  but, 
since  they  involye  no  question  of  general  interest,  we 
need  not  refer  to  them  in  detail.  It  is  sufficient  for  us 
to  say  that  we  have  examined  the  record  carefully,  and 
find  no  error  prejudicial  to  appellant.      The  judgment 

of  the  district  court  is,  therefore, 

Affibmed. 


The  City  of  Ceeston  v.  Nye.    (Two  Cases.) 

Criminal  Law :  right  to  juby  tbial  u^  superior  court.  Since  in 
the  present  condition  of  the  law  there  is  no  appeal  from  the 
superior  court  of  a  city  except  to  the  supreme  court,  held  that  one 
charged  in  the  superior  court,  upon  information,  with  the  violation 
of  a  city  ordinance  is  entitled  to  a  trial  by  jury  in  that  court ;  and 
if,  when  the  case  matures  for  trial,  the  jury  have  been  discharged 
for  the  term,  and  the  defendant  demands  a  jury  trial,  it  is  the  duty 
of  the  court  to  continue  the  case  on  its  own  motion  until  such  time 
as  a  jury  can  be  lawfully  empaneled.  (^See  opinion  for  statutes 
construed  and  cases  cited.) 

Appeals  from  Creston  Superior  Court  and  from  Union 
J)istrict  Court. — Hon.  John  W.  Harvey.  Judge. 

FiLED^  May  9,  1888. 

The  defendant  was  arrested  upon  an  information 
filed  in  the  superior  court  of  Creston,  charging  him  with 
a  violation  of  a  city  ordinance.  By  an  agreement  the 
hearing  of  the  cause  was  continued  until  July  11,  1887, 
at  which  time  the  defendant  appeared,  and  pleaded  not 
guilty,    and   demanded  a  trial  by  jury.     The  regular 
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panel  of  jurors  had  been  discharged  for  the  term,  and 
the  demand  for  a  jury  trial  was  refused.  Thereupon 
the  cause  was  tried  to  the  court  without  a  jury,  and  the 
defendant  was  found  guilty,  and  ordered  to  pay  a  fine 
of  twenty -five  dollars  and  costs,  and  to  stand  committed 
to  the  jail  of  the  county  for  eight  days  unless  said  fine 
be  sooner  paid.  The  defendant  then  gave  notice  of  an 
appeal  to  the  district  court,  and  the  appeal-bond  was 
fixed  at  one  hundred  dollars.  The  district  court  dis- 
missed the  appeal,  upon  the  ground  that  it  had  no  juris- 
diction of  appeals  from  the  superior  court.  The 
defendant  appeals  from  the  judgment  of  both  courts. 

Hanna  &  Porter^  for  appellant. 

Judson  L.  Wicks^  for  appellee. 

EoTHROCK,  J. — Appellant  insists  that  he  was 
entitled  to  be  tried  by  a  jury,  and  that,  having  been 
denied  that  right,  he  was  not  legally  convicted.  The 
proceeding  under  the  ordinance  was  a  criminal  prose- 
cution. Jaquith  7i,  Royce^  42  Iowa,  406  ;  Statp  v.  Vail, 
67  Iowa,  103.  Section  ten,  article  one,  of  the  consti- 
tution, provides  that  *'in  all  criminal  prosecutions,  and 
in  cases  involving  the  life  or  liberty  of  an  individual, 
the  accused  shall  have  a  right  to  a  speedy  and  public 
trial  by  an  impartial  jury."  Section  six  of  chapter  143 
of  the  Laws  of  1876  provides  that  the  superior  court 
shall  have  ''exclusive  original  jurisdiction,  to  try  and 
determine  all  actions,  civil  and  criminal,  for  the  viola- 
tion of  city  ordinances."  Section  one  of  chapter 
seventy-seven  of  the  Acts  of  1880  provided  that,  ''on 
information  for  a  violation  of  an  ordinance  of  an  incor- 
porated town  or  city  of  the  secotid  class,  the  defendant 
shall  not  be  entitled  to  a  trial  by  jury  except  on 
appeal."  Section  seven  of  chapter  143  of  the  Acts  of 
1876  provided  that,  "when  criminal  actions  are  tried  in 
'  vacation  without  a  jury,  an  appeal  will  lie  to  the  district 
court."  But  this  section  was  expressly  repealed  by 
section  four  of  chapter  twenty-four  of  the  Acts  of  1882, 
and  it  was  enacted  that  "in  criminal  actions  an  appeal 
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will  lie  to  the  supreme  court  as  now  or  hereafter  pro- 
vided by  law  for  appeals  in  like  cases  from  the  district 
court."  It  is  conceded  that  the  defendant  had  the  right 
to  a  trial  by  jury  at  6ome  stage  of  the  proceedings, 
either  in  the  superior  court  or  upon  an  appeal.  There 
can  be  no  question  that  such  right  exists.  State  v. 
BeneJce^  9  Iowa,  203 ;  Zelle  v.  McHenry^  51  Iowa,  S72. 
But  section  seven  of  chapter  143  of  the  Laws  of  1876, 
which  authorized  an  appeal  to  the  district  court,  is 
expressly  repealed  by  the  statute  last  above  cited. 
There  is,  therefore,  no  law  now  in  force  authorizing  an 
appeal  of  a  criminal  case  from  the  superior  court  except 
to  the  supreme  court ;  and,  as  the  superior  court  has 
exclusive  jurisdiction  of  actions  for  violation  of  city 
ordinances,  there  can  be  no  prosecutions  for  such  viola- 
tions where  a  jury  trial  is  demanded,  unless  the  superior 
court  is  authorized  to  try  criminal  cases  by  jury.  We 
think  that,  under  a  fair  construction  of  all  these 
statutes,  a  jury  may  be  demanded  jas  a  matter  of  right. 
It  appears  to  us  that  section  one  of  chapter  seventy-seven 
of  the  Laws  of  1880,  which  denies  the  right  of  trial  by 
jury  in  incorporated  towns  and  cities  of  the  second  class, 
has  no  reference  to  cities  in  which  there  is  a  superior 
courjb.  It  is  not  applicable  to  criminal  procedure  in 
superior  courts.  We  think  it  was  the  right  of  the 
defendant  to  demand  a  jury  trial,  and  the  court  was  not 
authorized  to  proceed  to  a  trial  without  a  jury.  But  we 
do  not  hold  that  there  was  any  authority  to  impanel  a 
jury  after  the  regular  panel  was  discharged ;  and  the 
defendant  had  no  right  to  make  such  a  demand.  When 
a  jury  was  demanded,  the  court  should  have  continued 
the  case  on  its  own  motion.  The  constitutional  pro- 
vision requiring  a  "speedy"  trial  must  be  construed  in 
a  reasonable  manner.  It  frequently  occurs  in  the 
district  court  that  a  defendant  in  a  criminal  action 
demands  a  trial  after  the  jury  have  been  discharged,  and 
it  has  never  been  thought  unreasonable  to  refuse  the 
demand  and  continue  the  cause. 

The  judgment  of  the  superior  court  will  be  reversed, 
and  that  of  the  district  court  will  be         Affirmed. 
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1.  Evidence :  obder  of  introduction  :  discrbtion.  The  order  in 
which  evidence  shall  be  introduced  is  a  matter  largely  within  the 
discretion  of  the  trial  court,  and  an  irregularity  in  that  respect  will 
very  seldom  afford  grounds  for  disturbing  a  judgment 

d.     :   coNTRAcrr  between  defendant  and  stranger.    Where 

the  action  was  for  labor  done  and  materials  furnished  to  a  sub- 
contractor, and  was  brought  on  a  contract  and  bond  wherein  the 
Xnrincipal  and  sureties  bound  themselves  to  pay  all  just  claims 
against  the  principal  or  his  subcontractors  for  labor  and  materials 
furnished  upon  the  work,  held  that  a  subsequent  contract  made 
between  the  principal  and  the  subcontractor,  whereby  the  latter 
undertook  to  perform  all  the  labor  and  furnish  all  the  materials, 
was  properly  excluded  when  offered  in  evidence  by  the  defendants. 

8.  InBtrnotions  :  referrinq  to  issues  taken  from  jury.  Where 
some  of  the  issues  have  been  disposed  of  by  the  court  in  the  course 
of  the  trial,  all  reference  to  them  is  properly  omitted  in  the  instruc- 
tionstothe  jury. 

Appeal  from   Boone   District   Court — Hojf.    D.    D. 

Miracle,  Judge. 

Piled,  May  9,  1888. 

This  is  an  ordinary  action  on  account  for  work  and 
labor  performed,  and  goods  and  merchandise  sold  and 
delivered.  It  is  alleged  in  the  petition  that  defendant 
Kavanagh  entered  into  a  contract  in  writing  with  the 
Narrow  Gauge  Railway  Construction  Company  for  the 
constraction  of  a  certain  railway,  and  that,  by  the  terms 
of  said  contract,  he  agreed  to  pay  all  just  claims  against 
him,  or  against  any  subcontractor  under  him,  for  ser- 
vices or  labor  performed  or  materials  furnished  in  the 
work  done  under  the  contract ;  also  that  he  executed  a 
bond  in  the  sum  of  ten  thousand  dollars,  with  the  other 
defendants  as  sureties,  conditioned  for  the  performance 
by  him  of  his  undertakings  in  the  contract.  Plaintiff's 
claim  is  for  various  items  of  labor  and  materials  per- 
formed and  furnished  to'  a  subcontractor,  as  is  ^lle&red. 
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upon  the  work.  The  answer  is  a  general  denial.  A 
number  of  afiBrmative  •  defenses  were  also  pleaded  ;  but, 
as  no  question  arises  here  upon  them,  they  need  not  be 
set  out.  There  was  a  verdict,  and  judgment  for  plain- 
tiff.   Defendants  appeal. 

Parsons  &  Perry ^  for  appellants. 

Crooks  &  Jordan,  for  appellee. 

Reed,  J. — I.  Plaintiff  offered  in  evidence  the  con- 
tract between  Kavanagh  and  the  construction  company  • 
1.  etidbnoi:  ^^^^  ^^^  bond  under  which  he  sought  to 
SurodaJtion:  chargo  the  other  defendants.  They  were 
discretion,  objected  to  by  defendants  on  the  ground 
that  "it  did  not  appear  that  they  were  the  contract  and 
bond  under  which  certain  portions  of  the  work  were 
performed."  The  objection  relates  merely  to  the  order 
in  which  the  evidence  should  have  been  introduced.'  If, 
under  the  issue,  plaintiff  was  required  to  introduce 
these  instruments  in  evidence, — a  question  not  raised, — 
the  natural  order  was  to  introduce  them  before  any 
other  proof  was  made.  They  were  evidence  of  the  con- 
tract under  which  plaintiff  claimed  to  recover ;  and,  if 
it  was  essential  that  they  should  be  introduced,  that  was 
the  proper  time  for  their  introduction.  In  addition  to 
this,  questions  relating  merely  to  the  order  of  the  trial 
are  within  the  discretion  of  the  trial  court,  and  an  iiTegu- 
larity  in  that  respect  will  very  seldom  afford  grounds 
for  disturbing  the  judgment.  It  is  clear,  in  the  present 
case,  that  there  was  no  abuse  of  discretion. 

•  It  is  insisted,  however,  that  no  evidence  was  intro- 
duced at  any  time  which  tended  to  prove  that  the  labor 
and  material  for  which  plaintiff  sought  to  recover  was 
performed  and  furnished  under  the  contract.  But  this 
objection  is  not  well  founded.  There  was  evidence  tend- 
ing to  prove  that  the  labor  was  performed  for,  and  the 
materials  furnished  to,  a  subcontractor  under  Kavanagh 
on  the  section  of  road  covered  by  his  contract  with  the 
construction  company.  The  question  as  to  the  suffi- 
ciency of  the  evidence  to  establish  those  facts  was  for  the 
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jury;  and,  if  they  were  established,  the  conclusion 
might  fairly  be  drawn  from  them  that  they  were  done 
and  furnished  under  the  contract. 

II.  Defendants  offered  in  evidence  the  contract 
between  Kavanagh  and  the  subcontractor  for  whom  the 
, :  contract  l^^bor  and  materials  were  done  and  furnished 

defendSit  ^^^  which  plaintiff  seeks  to  recover,  but  on 
and  ftranser.  plaintiff's  objection  it  was  excluded.  By 
that  contract  the  subcontractor  undertook  to  perform 
all  the  labor  and  furnish  all  the  materials  required  on 
the  portion  of  the  work  which  he  undertook.  We  held 
in  Jordan  v,  ^avanagh,  63  Iowa,  152,  which  was  an 
action  on  the  same  contract  and  bond,  that  the  under- 
taking of  Kavanagh  and  the  sureties  on  the  bond  was 
that  he  would  pay  all  just  claims  against  him  or  his 
subcontractors  for  labor  and  materials  done  and  fur- 
nished upon  the  work,  and  that  suit  might  be  brought 
on  the  bond  by  any  person  injured  by  the  breach 
thereof.  His  liability  arising  under  his  contract  with 
the  construction  company  and  that  of.  the  sureties  on 
the  bond  was  in  no  manner  affected  by  his  subsequent 
agreement  with  the  subcontractor.  Nor  was  plaintiff's 
right  to  maintain  an  action  on  the  bond  defeated  by  it. 
The  contract  was,  therefore,  immaterial,  and  was  prop- 
erly excluded. 

III.  The  court,  in  stating  the  issues,  omitted  to 
make  any  reference  to  the  affirmative  defenses  pleaded 
B  iHBT  ^y  defendants.     But  no  questions  arising 

TION8 :  refer-  under  thoso  allegations  were  submitted  to 

rlnjr  to  isflues  ^,  .  -  -P  .         .  , 

taken  from  the  jury  for  determination ;  the  court 
having  disposed  of  all  questions  of  that 
character  by  rulings  made  during  the  progress  of  the 
trial.  As  the  questions  were  not  to  be  passed  upon  by 
the  jury,  the  court  did  right  to  omit  all  reference  to  them 
in  the  instructions.  We  find  no  error  in  the  record,  and 
the  judgment  will  be 

Affirmed. 
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Payment :  application  of  :  priob  aqubement.  Plaintiff  bought 
horses  of  S.,  and  gave  him  for  the  purchase  price  two  notes  secured 
hj  mortgage  on  the  horses.  S.  at  once  assigned  the  notes  and  mort- 
gage to  B.  The  next  day  plaintiff  agreed  in  writing  with  B.  to 
work  for  him,  and  B.  agreed  to  apply  his  wages  in  payment  of  the 
mortgage  debt.  B.  continued  to  hold  the  notes  and  mortgage 
uhtil  plaintiff  had  earned  enough  to  cancel  the  debt,  but,  instead 
of  applying  his  wages  on  the  debt,  he  applied  them  on  another 
account  which  he  held  against  plaintiff, .  and  assigned  the  notes 
and  mortgage  to  defendant,  who  seized  the  horses  under  the 
mortgage.  Heldt  in  an  action  to  recover  the  horses,  that  B.  was 
bound  to  apply  the  wages  on  the  debt,  and  that  the  law  would  so 
apply  them,  and  that  the  debt  was  satisfied  before  the  assignment 
to  defendant. 

Appeal  from  Hamilton  District  Court. — Hon.  S.  M. 

Weaver,    Judge. 

Filed,  May  9,  1888. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. Verdict  and  jadgment  for  plaintiff.  Defendant 
appeals. 

Martin  &  Warnbach^  tor  api)ellant. 

Kamrar  &  Boeye^  for  appellee. 

Reed,  J. — ^The  property  in  controversy  is  a  team  of 
horses.  Plaintiff  purchased  the  team  from  Oliver 
Sealine,  and  gave  his  two  promissory  notes,  for  one 
hundred  dollars  each,  for  the  purchase  price,  and  exe- 
cuted a  chattel  mortgage  on  the  team  to  secure  the 
same.  C.  M.  Blaine  was  present  at  the  time  of  the 
transaction,  and  contracted  with  Sealine  for  the  pur- 
chase of  the  notes  and  mortgage.  He  paid  one  hun- 
dred dollars  at  the  time,  and  one  of  the  notes  was  then 
turned  over  to  him.      Subsequently,  at  different  times, 
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he  paid  the  balance  of  the  amount  agreed  to  be  paid 
for  them,  and  the  other  note  and  the  mortgage  were 
delivered  to  him.      He  subsequently  sold  the  notes  and 
mortgage  to  defendant,  who  seized  the  property  on  the 
mortgage.     Plaintiff  then  brought  this  action,  claiming 
that  he  had  paid  the  amount  of  the  notes  to  Blaine 
before  the  sale  to  defendant.    On  the  next  day  after  the 
purchase  of  the  team  from  Sealine,   plaintiff   entered 
into  a  contract  in  writing  with  Blaine,   whereby  he 
agreed  to  gather  and  collect  cream  for  him  from  that 
date  (May   20)    to    the    first   of   October  following. 
Blaine's  undertaking  in  the  contract  is  expressed  in  the 
following  language :     "In  consideration  for  the  services 
of  said   G.   S.  Boss,  as  above  described,   said  C.   M. 
Blaine  hereby  covenants  and  agrees  to  pay  the  said  G. 
S.  Ross,  to  be  by  him  applied  as  set  forth  below  at  the 
end  of  each  month,  the  sum  of  two  and  one-half  cents 
per  inch  for  all  cream  collected  and  delivered  by  him 
according  to  the  terms  of  this  contract.      The  first  one 
hundred  and  fifty  dollars  earned  by  and  due  to  the  said 
G.  'S.  Ross,  under  and  by  virtue  of  this  contract,  is  to 
be  applied  to  and  paid  the  said  C.  M.  Blaine  upon  a 
note  given   by   said  G.  S.   Ross  to  Oliver  Sealine." 
Plaintiff  performed  labor  under  the  contract,  and  his 
earnings  amounted  to  more  than  one  hundred  and  fifty 
dollars.      He  was   indebted,    however,    to   Blaine  on 
account  for  goods  sold  him,  to  the  amount  of  $160.72, 
and  the  latter  claimed  the  right  to  apply  that  amount 
of  the  earnings  in  satisfaction  of  that  indebtedness,  and 
he  did  give  him  credit  for  that  amount  on  his  books. 
He  also  credited  the  balance  of  the  earnings,  together 
with  a  small  amount  he  was  owing  plaintiff  on  another 
account,  on  one  of  the  notes.    If,  in  addition  to  that  sum, 
the  one  hundred  and  fifty  dollars  first  earned  by  plain- 
tiff under  the  contract  had  been  credited  on  the  notes,  the 
debt  would  have  been  satisfied.     Defendant  claimed  that 
there  was  a  subsequent  parol  agreement  between  plaintiff 
and  Blaine  to  the  effect  that  the  earnings  of  the  former 
under  the  contract  were  first   to  be  applied  on  the 
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account,  and  that  the  residue,  after  that  debt  was  satis- 
fied, should  be  credited  on  the  notes.  That  question 
was  submitted  to  the  jury,  and  their  verdict  implies  a 
finding  against  defendant  upon  it.  The  district  court 
instructed  the  jury,  in  effect,  that,  if  the  alleged  modi- 
fication of  the  contract  was  not  established,  the  earning 
by  plaintiff  of  one  hundred  and  fifty  dollars  under  its 
provisions  was  a  payment,  to  that  amount,  of  the  mort- 
gage debt. 

The  only  question  in  the  case  demanding  coi^sider- 
ation  is  as  to  the  correctness  of  that  ruling.  It  may  be 
conceded  that  the  contract  between  plain tifl!  and  Blaine 
did  not  modify  the  notes.  The,  contract  evidenced  by 
them  was  an  agreement  to  pay  in  money,  and  that 
agreement  was  not  changed  to  one  to  pay  in  labor  by  the 
contract.  The  contract,  too,  was  executory.  But  Blaine 
was  the  owner  of  the  notes  when  the  contract  was  made, 
and  he  continued  to  own  them  when  the  money  was 
earned.  His  covenant  was  that  he  would  apply  and 
pay  it,  when  earned,  upon  the  notes.  As  he  was  the 
owner  of  the  notes  when  it  was  earned,  the  effect  of 
the  agreement  was  that  he  was  to  keep  it  in  satisfaction 
of  the  debt,  rather  than  to  pay  it  over  to  plaintiff,  to 
whom,  in  the  absence  of  the  agreement,  it  would  have 
been  due.  Nothing  further  remained  to  be  done  to 
effect  the  objects  of  the  contract.  It  was  in  the  hands 
of  the  one  to  whom  the  payment  was  due,  and  it  was 
there  for  the  purpose  of  payment,  and  the  payment 
was  accomplished  by  that  fact.  The  fact  that  credit 
was  not  endorsed  upon  the  notes  is  immaterial.  The 
endorsement  would  have  been  evidence  merely  of  the 
application  of  the  money ;  but  the  application  itself 
was  accomplished,  under  the  terms  of  the  contract, 
when  the  money  was  earned  by  plaintiff. 

Affirmed. 
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g  ^1  Magarrell  v.  Magarrell.    {Tuoo  Cases.) 


'w  so9|       1.     Domestio  Belations :   compensation  to  membebs  of  family 

FOR  SERVICES.  Three  brothers  were  living  together  in  the  same 
house,  and  engaged  in  oultivating  their  farms  as  partners.  Their 
mother  and  another  brother  lived  with  them  as  members  of  the 
same  family,  the  former  doing  the  household  work,  and  the  latter 
working  at  farm  labor,  and  both  had  their  living  in  the  family  at 
the  expense  of  the  three  brothers,  who  were  partners.  But,  in 
actions  against  the  estate  of  one  of  the  deceased  partners  for  com- 
pensation, they  clearly  established  the  fact  that  their  services  were 
worth  much  more  than  their  living,  and  were  rendered  with  the 
expectation  on  their  part,  and  on  the  part  of  the  partners,  that  a 
fair  compensation  would  be  made  therefor,  though  no  agreement 
was  ever  had  as  to  the  amount  of  such  compensation.  Held  that, 
in  order  to  a  recovery,  it  was  not  necessary  to  show  an  express 
contract  to  pay  for  the  services.  (SciUly  v,  Scully's  Eafr,  28  Iowa, 
548,  diatinguiahed ;  and  see  Covxin  v,  Musgrave,  73  Iowa,  884.) 

2.  Appeal :  practice  :  new  party  as  appellee's  administrator. 
Although  there  is  no  showing  anywhere  in  the  recor4  of  this  case 
that  the  appellee  had  died,  or  that  Y.  had  been  appointed  as  his 
administrator,  the  latter  appeared,  apparently .  without  objection, 
as  administrator,  in  the  court  below,  and  made  a  motion  for  the 
approval  of  the  report  of  the  referee,  which  was  sustained.  Held 
that,  upon  such  a  showing,  he  had  no  such  interest  in  the  cause  as 
to  entitle  him  to  have  stricken  from  the  record  in  this  court  the 
evidence  which  the  real  parties  in  interest  had  agreed  to  be  cor- 
rect, but  that  his  motion  to  strike  should  itself  be  stricken  from 
the  files  upon  the  motion  of  appellants. 

Appeals  from  Cass  Circuit  Court 

Piled,  Mat  9,  1888. 

These  cases  involve  similar  questions  of  law  and 
fact,  and  are  considered  together.  They  arise  out  of 
claims  filed  by  plaintiffs  with  defendant  as  the  adminis- 
trator of  Joseph  Magarrell,  deceased.  These  claims 
were  submitted  by  the  circuit  court  to  a  referee  to 
inquire  into  and  report  upon  their  validity.  The  referee 
reported  to  the  court  the  evidence  and  his  findings  of 
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fact.  He  also  reported  his  conclusions  of  law,  which 
Were  that  the  claims  were  based  on  services  rendered  for 
a  partnership  of  which  decedent  was  a  member,  and 
that  they  could  not  be  enforced  for  want  of  an  express 
contract  with  decedent  for  their  payment.  Objections 
to  the  report  of  the  referee  were  filed  by  appellants  and 
overruled  by  the  court.  Judgment  confirming  the  report 
of  the  referee  was  rendered,  and  from  this  the  plaintiffs 
appeal. 

II.  G.  Curtis,  for  appellants. 

Willard  &  Fletcher^  for  J.  C.  Tetzer,  administrator, 
appellee. 

Robinson,  J. — ^The  referee  found  the  facts  in  regard 
to  the  claim  of  George  Magarrell  to  be  substantially  as 
follows :  From  the  beginning  of  the  year  1877  until  the 
death  of  decedent,  John  Magarrell,  Robert  Magarrell 
and  decedent  resided  in  Cass  county,  Iowa,  and  owned 
adjoining  farms.  Within  one  or  two  years  from  April, 
1877,  they  began  farming  their  lands  in  partnership,  and 
continued  to  so  farm  them  until  the  death  of  Joseph. 
George  Magarrell  worked  on  these  farms  from  April, 
1877,  until  they  were  farmed  in  partnership,  and  then 
worked  for  the  partnership  while  it  lasted.  During  this 
time  George  was  unmarried,  and  made  his  home  with 
his  brothers,  the  members  of  the  partnership.  His  cloth- 
ing and  spending  money,  indefinite  in  amount,  were  pro- 
vided for  out  of  the  sale  of  products  of  the  lands 
farmed  in  partnership.  He  was  treated  by  the  partners 
as  they  treated  each  other,  except  that  he  had  no  inter- 
est in  the  business.  He  had  a  mare  and  colt  raised  on 
the  farm,  and  was  in  every  way  treated  as  a  member  of 
the  family.  There  was  never  any  accounting  nor  settle- 
ment between  George  and  the  partnership  prior  to  the 
death  of  Joseph.  No  express  contract  was  made  with 
George  for  his  services,  nor  for  the  amount  of  wages  he 
should  receive,  nor  were  wages  paid  to  him.  At  various 
times  there  were  conversations  in  regard  to  his  receiving 
land  for  his  services,  but  no  express  contract  was  made 
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as  to  valae  or  quantity  of  the  land  he  was  to  receive, 
nor  did  decedent  engage  in  such  conversations.  The  ref- 
eree found  the  facts  in  regard  to  the  claim  of  Jane 
Magarrell  to  be  as  follows :  In  April,  1877,  she  and  her 
husband  began  to  make  their  home  with  their  sons, 
John,  Robert  C.  and  Joseph  Magarrell,  in  a  house  on 
the  farm  of  John,  in  Cass  county.  Their  sons  supplied 
the  home  so  made  with  groceries,  provisions,  clothing 
and  other  family  necessaries  from  the  sale  of  the  pro- 
ducts of  their  farms,  without  any  contribution  by  the 
parents.  The  mother  performed  the  necessary  house- 
hold labor,  often  marketing  the  butter  and  eggs  and 
applying  their  proceeds  as  she  saw  fit.  She  and  her  hus- 
band were  provided  with  food  and  clothing,  and  shared 
the  home  so  made  equally  with  the  sons.  Conversations 
were  often  had  in  the  family  in  regard  to  the  mother's 
( being  compensated  for  her  services  as  housekeeper,  but 
no  agreement  was  ever  made  nor  rate  of  wages  fixed, 
nor  was  there  ever  any  accounting  or  settlement  for  her 
services.  No  express  agreement  was  made  between  the 
mother  and  decedent  that  she  should  be  paid  for  her 
services,  and  no  express  provision  was  made  by  him  that 
he  would  pay  anything  on  account  of  them,  but  such  a 
promise  might  be  implied  by  one  conversation  estab- 
lished by  the  evidence.  In  addition  to  the  facts  found 
by  the  referee,  the  evidence  set  out  in  the  abstract 
shows  that  George  Magarrell  was  an  excellent  farm- 
hand, whose  services  were  worth  not  less  than  twenty 
dollars  per  month  for  the  eight  or  nine  years  in  contro- 
versy. His  mare  was  worked  on  the  farm,  and  the  value 
of  her  work  was  equal  to  the  value  of  the  clothes  and 
amount  of  spending  money  received  by  him,  and  was  so 
considered  by  the  brothers.  Both  of  the  surviving  part- 
ners testified  that  George  was  to  receive  pay  for  his 
work,  and  that  they  had  paid  him  about  sixteen  hun- 
dred dollars  as  their  share  on  settlement  made  since  the 
death  of  Joseph.  It  also  appears  that  the  parents  left 
their  own  home  at  the  request  and  for  the  benefit  of  the 
three  brothers  who  were  in  partnership.  The  services 
of  the  mother  were  worth  not  less  than  four  dollars  per 
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week,  and  the  father  paid  for  his  support  by  doing 
chores.  The  mother  was  told  repeatedly  that  she  would 
be  paid  for  her  labor,  although  no  amount  was  iixed. 

I.    The  conclusion  of  law  reached  by  the  referee 
and  confirmed  by  the  court  seems  to  have  been  that,  in 

view  of  the  relationship  existing  between 
*•  ^^JtlcSfl:  *^^®  several  parties  to  the  transactions  in 
tomeSbSSo"  question,  an  express  agreement  to  pay  for 
TO^ces?'  t^©  services  rendered  must  be  shown  to  jus- 
tify an  allowance  of  the  claims  in  suit.  We 
do  not  think  this  conclusion  was  warranted  by  the  facts 
of  the  case.  While  it  is  true  that  both  claimants  lived 
with  the  partners,  yet  it  was  under  such  circumstances 
as  to  rebut  any  presumption  which  might  arise  from 
their  relationship  that  the  services  rendered  were  to  be 
an  equivalent  for  the  home  and  supplies  furnished,  or 
that  they  were  rendered  without  charge.  The  home  and 
supplies  were  no  just  equivalent  for  the  services,  and 
were  never  so  treated  nor  considered  by  the  parties  in 
interest.  On  the  contrary,  it  was  understood  at  all 
times  that  other  payment  for  the  services  was  to  be 
made.  Under  the  facts  disclosed,  there  was  no  obliga- 
tion on  the  part  of  either  claimant  to  serve  the  partners 
without  charge.  In  Scully  v.  Scully's  ExW^  28  Iowa, 
648,  we  held  that  "when  it  is  shown  that  the  person 
rendering  the  service  is  a  member  of  the  family  of  the 
person  served,  and  receiving  support  therein,  either  as 
a  child,  a  relative  or  a  visitor,  a  presumption  of  law 
arises  that  such  services  were  gratuitous,  and,  in  such 
case,  before  the  person  rendering  the  service  can  recover, 
the  express  pronfise  of  the  party  served  must  be  shown, 
or  such  facts  and  circumstances  as  will  authorize  the 
jury  to  find  that  the  services  were  rendered  in  the  expec- 
tation by  one  of  receiving,  and  by  the  other  of  render- 
ing, compensation  therefor."  It  seems  to  us  that  the 
claimants  clearly  established  the  fact  that  their  services 
were  rendered  with  the  expectation  on  their  part,  and 
on  the  part  of  the  partners,  that  a  fair  compensation 
would  be  made  for  them.     Hence  it  was  not  necessary  to 


382  SUPREME  COURT  OP  IOWA, 

Magarrell  ▼.  Magarrell. 

show  an  express  contract  to  that  effect.    As  bearing 
upon  this  point,  see  Cowan  v.  Musgrate^  73  Iowa,  384. 

II.     An  **  amended  abstract,"  brief,  motion  to  strike 
the  evidence  from  the  abstract  of  appellants,  and  writ- 
ten argument  in  support  of  such  motion, 
■  ti'"iew       have  been  filed  by  "  J.  C.  Yetzer,  administra- 
anpeiiee'i       tor   of    the   cstato    of    Robert    Magarrell,' 

auminlstrator  ^ 

deceased."  It  is  contended  by  appellants 
that  this  party  is  a  stranger  to  the  record,  and  ought 
not  to  be  permitted  to  dispute  the  correctness  of  the 
abstract,  which  was  agreed  to  be  correct  by  the  real  par- 
ties in  interest,  as  shown  by  the  record.  The  abstract  of 
appellants  shows  that  J.  C.  Yetzer,  administrator,  first 
appeared  in  the  circuit  court  after  the  referee  had  filed 
his  report,  with  a  motion  to  affirm  that  report.  The 
judgment  refers  to  the  motion,  and  aflirms  it,  and  notice 
of  appeal  was  served  on  his  attorneys.  His  right  to 
appear  in  the  proceedings  does  not  appear  to  have  been 
questioned  in  the  circuit  court,  and  the  question  for  our 
determination  is  w^hether  he  has  such  an  interest  in  the 
matter  in  controversy  as  to  entitle  him  to  the  relief  he 
demands  in  this  court.  Although  he  has  filed  what  he 
terms  an  amended  abstract,  he  has  added  nothing  to 
the  abstract  of  appellants  which  throws  any  light  on  his 
connection  with  the  case.  The  only  Robert  Magarrell 
disclosed  by  the  record  is  the  defendant.  His  death  is 
not  shown,  nor  is  the  qualification  of  Yetzer  as  admin- 
istrator of  the  estate  of  any  person  either  alleged  or 
proven.  Under  these  circumstances,  we  do  not  think 
that  this  so-called  administrator  should  be  presumed  to 
have  such  an  interest  in  these  proceedings  as  to  entitle 
him  to  have  stricken  from  the  record  the  evidence  which 
the  rpal  parties  in  interest  agree  properly  belongs  in  it. 
His  motion  is,  therefore,  denied,  and  the  motion  of 
appellants  to  strike  it  from  the  files  is  sustained.  For 
the  errors  indicated,  these  causes  are 

Rk  VERSED. 
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Conkers  v.   The   BuRLiiirGTON,   Cedar   Rapids  & 
NouTiiERiSr  Railway  Company. 

1.  Jury  Trial :  right  to  in  superior  court  :  trial  by  twelve  : 
CONDITIONS.  The  constitutional  right  to  a  trial  hy  a  jury  composed 
of  twelve  persons  is  not  violated  by  section  sixteen,  chapter  148, 
Laws  of  1876,  as  amended  by  section  six,  chapter  twenty-four,  Laws 
of  1882,  providing  that  the  jury  for  the  trial  of  causes  in  the 
superior  court  shall  consist  of  six  qualified  jurors,  unless  one  of  the 
parties  demands  a  jury  of  twelve ;  but  that  the  party  making  such 
demand,  to  entitle  him  to  a  trial  by  twelve,  must  deposit  with  the 
clerk  an  amount  sufficient  to  pay  the  additional  expense  caused 
thereby.  (Compare  Adae  v,  2angs,  41  Iowa,  586 ;  Steel  v.  Central 
Iowa  Ry,  Co.,  43  Iowa,  109.) 

2.  InstruotiOQS  :  issues  eliminated  from  case.  Where  an  instruc- 
tion  asked  is  relevant  to  an  issue  made  by  the  pleadings,  but  is  not 
pertinent  to  the  case  as  made  by  the  evidence,  and  the  question  to 
which  it  relates  has  been  eliminated  from  the  case  by  the  instruc- 
tions given,  such  instruction  should  be  refused. 

8.  Bailroads  :  death  of  brakeman  :  rises  assumed  :  high  speed. 
In  an  action  for  the  death  of  a  brakeman,  where  there  was  evidence 
tending  to  establish  the  claim  that,  owing  to  the  condition  of  the 
track,  the  defendant  was  negligent  in  running  its  train  at  so  great 
speed,  held  that  it  was  error  to  give  an  instruction  which 
expressed  the  doctrine  that  the  decedent  assumed  the  risk  of  the 
dangers  incident  to  the  speed  at  which  the  train  was  run;  the 
dangers  assumed  by  decedent  being  such  only  as  were  incident  to 
the  operation  of  the  road  in  a  reasonably  prudent  and  careful 
manner. 

4.  Instruotions :  taking  case  from  jury  :  duty  of  court.  It  is 
error  for  the  court  to  instruct  the  jury  that  if  they  find  a  certain 
state  of  facts  the  plaintiff  cannot  recover,  when  the  uncontradicted 
evidence  establishes  that  very  state  of  facts.  In  such  case  it  is  the 
duty  of  the  court  to  direct  a  verdict  for  defendant. 

5.  Appeal:  practice:  challenging  record  after  amendment. 
Where  appellee,  in  an  amended  abstract,  set  out  portions  of  the 
evidence  which  he  claimed  were  omitted  from  appellant's  abstract, 
held  that  he  could  not  then  be  permitted  to  deny  that  the  evidence 
was  properly  preserved,  or  to  say  that  it  was  not  all  before  the 
court.     (See  cases  cited  in  opinion.) 
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Appeal  from  Cedar  Rapids    Superior    Court. — Hon. 

John  T.  Stoneman,  Judge. 

Filed,  May  10,  1888. 

Action  for  the  recovery  of  damages  on  account  of 
the  death  of  plaintiff 's  intestate,  who  was  killed  while 
in  defendant's  employ  as  a  brakeman  by  the  derailing 
of  the  train  on  which  he  was  employed.  There  was  a 
general  verdict  for  plaintiff.  The  jury  also  returned 
certain  special  findings  on  which  defendant  moved  for 
judgment,  notwithstanding  the  general  verdict,  which 
motion  was  sustained  by  the  superior  court.  On  plain- 
tiff's  appeal  that  judgment  was  reversed,  and  the  cause 
remanded.  (See  71  Iowa,  490.)  Plaintiff  then  moved  in 
the  superior  court  for  judgment  on  the  general  verdict, 
which  motion  was  sustained  and  defendant  appeals. 

8.  K.  Tracy ^  for  appellant. 

Bowman  &  Swisher ^  for  appellee. 

Reed,  J. — I.  The  defendant  filed  a  plea  to  the 
jurisdiction  of  the  superior  court  on  the  ground  that  it 
1.  Jury  trial:  ^^  entitled  to  have  the  cause  tried  to  a  jury, 
TOP^eriJr*^  of  twelve.  It  did  not,  however,  deposit  or 
by*tweiv?f^  offer  to  deposit  any  sum  of  money  with  the 
conditions,  clerk  to  pay  the  additional  expenses  which 
would  be  caused  by  a  trial  to  a  jury  of  that  number. 
Section  sixteen,  chapter  143,  Acts  of  Sixteenth  General 
Assembly,  as  amended  by  section  six,  chapter  twenty- 
four,  Acts  Nineteenth  General  Assembly,  pirovides  that 
the  jury  for  the  trial  of  causes  in  the  superior  court  shall 
consist  ctf  six  qualified  jurors,  unless  one  of  the  parties 
demands  a  jury  of  twelve,  but  that  the  party  making 
such  demand  must,  to  entitle  him  to  a  trial  to  a  jury  of 
that  number,  deposit  with  the  clerk  an  amount  sufficient 
to  pay  the  additional  expenses  caused  thereby.  It  was 
contended  that  this  provision  is  in  conflict  with  section 
nine  of  the  bill  of  rights,  which  declares  that  "the  right  of 
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trial  by  jury  shall  remain  inviolate."  It  has  been  held 
that  the  jnry  contemplated  by  that  provision  is  the  jury 
as  constituted  at  common  law,  consisting  of  twelve 
persons.  Eshelman  v.  ChicagOy  R,  L  &  P.  Ry.  Co., 
67  Iowa,  296 ;  Kelsh  v.  Town  of  DyersmllCy  68  Iowa, 
187.  It  has  also  been  held,  however,  that  it  is  not 
violated  by  a  requirement  that  the  party  who  enjoys  the 
right  received  by  it  pay  the  expense  incident  to  such 
enjoyment.  Adae  v.  ZangSy  41  Iowa,  536  ;  Steel  v.  Cen- 
tral Iowa  My.  Co  ,  43  Iowa,  109.  The  statute  in  question 
does  not  deny  the  right.  It  simply  requires  the  party 
who  would  enjoy  it  to  secure  the  public  against  the  cost 
and  expense  incident  to  his  enjoyment  of  it. 

II.  The  accident  in  which  the  intestate  was  killed 
occurred  on  a  curve  in  the  track  .of  defendant's  road, 
2.  iJiirrRwonoHs:  ^^^^  Northwood.  A  side  track  was  con- 
Siimtoated  ^ectod  with  the  main  track  by  a  switch  at  ' 
from  case,  ^j^^  curvc.  The  locomotive  and  the  seven 
leading  cars  in  the  train  were  thrown  from  the 
track,  and  the  engineer  and  the  intestate,  wha  was  first 
brakeman,  were  caught  in  the  wreck,  and  killed.  The 
allegations  of  negligence  contained  in  the  petition  are 
that  the  track  at  the  point  where  the  accident  occurred 
was  constructed  and  left  in  a  dangerous  condition ;  that 
the  train  was  being  run  at  the  time  at  a  dangerous  and 
reckless  rate  of  speed,  and  at  a  rate  forbidden  by  the 
rules  of  the  company ;  and  that  the  engine  was  new  and 
stiflf,  and  did  not  readily  adapt  itself  to  the  curve  in  the 
track.  On  the  trial  the  defendant  asked,  but  the  court 
refused  to  give,  the  following  instruction  : 

"It  is  claimed  by  plaintiff  that  the  accident  hap- 
pened on  a  curve,  and  that  the  locomotive  was  new  and 
stiflf,  and  would  not  readily  adapt  itself  to  the  curve 
where  the  accident  happened.  You  are  charged  as  to 
this  that  if,  at  other  times  before  this,  this  locomotive 
had  been  run  over  this  curve  attached  to  freight  trains, 
without  difficulty  or  accident,  and  that  it  then  adapted 
itself  to  this  curve,  then  the  fact  that  the  engine  was 
new  and  stiflf  would  not  be  sufficient  to  justify  you  in 
Vol.  74—25 
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finding  defendant  guilty  of  negligence  in  using  it  to 
haul  freight  trains  at  the  place  where  the  accident  hap- 
pened." 

We  do  not  find  it  necessary  to  inquire  whether  this 
instruction  correctly  expresses  the  law,  for  in  no  event 
was  the  defendant  prejudiced  by  the  refusal  to  give  it. 
Plaintiflf  did  not  oflfer  any  evidence  of  the  condition  of 
the  engine,  and  the  court,  on  its  own  motion,  instructed 
the  jury  that  plaintiff  was  not  entitled  to  recover  unless 
he  had  proven  that  defendant  was  guilty  of  negligence, 
either  in  the  operation  of  the  train  or  as  to  the  condition 
in  which  the  track  was  maintained,  and  the  injury  was 
caused  by  such  negligence.  While  the  instruction  was 
relevant  to  the  issue  as  made  by  the  pleadings,  it  was 
not  pertinent  to  the  case  as  made  by  the  evidence,  and, 
by  the  instructions  given,  the  question  to  which  it 
relates  was  eliminated  from  the  case,  and  it  was  properly 
refused. 

III.  The  court  also  refused  to  give  the  following 
instruction  asked  by  defendant:  "If  this  locomotive 
t.  Railroads:  ^^^  frequently  passed  over  this  curve,  but 
brekemln:  ^^  ^^^^  occasiou  it  ran  off  the  track  while 
2?ifmed :  passiug  Speedily  over  it,  and  this  accident 
htgh  speed,  happened  from  no  other  cause,  then  you  are 
directed  that  such  accident  was  one  of  the  risks  which 
Conneris,  as  a  brakeman,  undertook  in  this  business  of 
railroading,  and  plaintiff  cannot  recover  therefor,  and 
your  verdict  should  be  for  defendant."  The  risks  which 
Conners  assumed  when  he  entered  defendant's  employ- 
ment were  such  as  were  incident  to  the  business  of 
operating  the  railroad  when  conducted  in  a  reasonably 
prudent  and  careful  manner.  He  did  not  assume  the  risks 
of  such  dangers  as  might  be  created  by  negligence  or 
mismanagement  in  its  operation.  The  instruction  does 
not  contain  this  latter  qualification.  The  doctrine 
expressed  by  it  is  that  decedent  assumed  the  risk  of  the 
dangers  incident  to  the  speed  at  which  the  train  was 
run.  That  is  true  if  defendant  was  not  negligent  in 
running  at  that  rate  of  speed.  But  the  complaint  was 
that,  owing  to  the  condition  of  the  track,  it  was  an  act 
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of  neglect  to  run  the  train  over  it  at  that  speed,  and 
there  was  evidence  tending  to  establish  that  claim. 
We  think  the  court  did  right  in  refusing  the  instruc- 
tion. 

IV.  The  defendant  asked  the  court  to  instruct  that 
under  the  law  and  undisputed  evidence  plaintiff  was  not 
entitled  to  recover,  which  the  court  refused  to  do.  The 
court,  however,  gave  the  following  instruction  : 

''If  you  find  from  the  evidence  that  under  the  rules 
or  regulations  of  the  defendant's  road,  of  which 
4.  Instructions  :  d^c^dent  had  knowledge,  or  that  from  the 
Somfmy'f  iustructious  to  the  decedent  from  the  con- 
diity  of  court,  fluctor  of  the  train  in  question,  or  othei 
superior  officer  of  the  railroad  company  authorized  to 
give  such  instructions  to  decedent,  it  was  made  the  duty 
of  the  decedent,  as  brakeman,  when  entering  a  station, 
or  passing  through  it,  to  be  on  the  top  of  the  train  to 
attend  to  the  brakes,  and  that  he  knowingly  disobeyed 
such  rules  and  instructions,  and  neglected  his  duty  by 
remaining  in  the  locomotive  cab,  and  was  there  injured 
while  disobeying  said  rules  and  instructions,  then  plain- 
tiflf  cannot  recover,  and  your  verdict  should  be  fox 
defendant." 

The  undisputed  evidence  is  that  the  deceased  was  in 
the  cab  when  the  locomotive  left  the  track.  The  tire- 
man,  who  was  the  only  person  in  the  cab  at  the  time, 
who  survived  the  accident,  so  testified,  and  the  conduc- 
tor, who  was  on  top  of  a  car  at  the  rear  end  of  the  train, 
testified  that  he  was  not  on  top  or  at  the  brakes.  Coun- 
sel for  plaintiff  contended  that  the  jury  might  have 
found  otherwise  from  the  circumstance  that  his  body 
was  found  under  the  wreck  of  a  car  between  the  point 
where  the  locomotive  left  the  track  and  where  it  lay  in 
the  ditch  after  the  accident.  But  that  circumstance  does 
not  tend  to  contradict  the  positive  testimony  of  the  wit- 
nesses. The  evidence  is  also  uncontradicted  that  the 
deceased  had  been  instructed  by  the  conductor 
of  the  train  that  it  was  his  duty  when  the  train 
was  approaching  a  station  to  go  on  top  of  the  cars, 
and  be  ready  to  apply  the  brakes.     The  very  state  of 
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facts,  then,  was  established,  without  any  conflict  in  the 
evidence,  which  the  court  told  the  jury  in  the  instruc- 
tion would  defeat  all  right  of  recovery.  Under  the 
theory  adopted  by  the  court  as  to  the  law,  there  was  no 
question  upon  which  the  parties  were  entitled  to  go  to 
the  jury.  Instead  of  submitting  the  case  to  the  jury, 
then,  for  determination,  it  was  the  duty  of  the  court  to 
direct  the  verdict.  It  is  proj)er,  in  this  connection,  to 
say  that  the  instruction  given  by  the  court  is  in  accord 
with  the  holding  of  this  court  in  CfNeill  v.  Keokuk  & 
Des  M.  Ry.  Co.^  45  Iowa,  646.  I  am  not  fully  satisfied 
qf  the  correctness  either  of  the  holding  in  that  case  or 
the  instruction  given,  but  I  unite  in  the  conclusion 
that  under  that  theory  nothing  remained  for  the  court 
to  do  but  to  take  the  case  from  the  jury.  What  is  here 
said  is  not  in  conflict  with  what  was  said  on  the  former 
appeal.  We  then  had  nothing  before  us  but  the  special 
findings,  and  it  did  not  appear  from  those  that  the 
deceased,  by  remaining  in  the  cab,  was  acting!  in  viola- 
tion of  any  rule  or  instruction  of  the  company. 

V.    Appellee,  in  an  amended  abstract,  alleged  that 
the  evidence  was  not  preserved  by  bill  of  exceptions. 

He,    however,     set    out   portions   of    the 

5.  ApPKAIt  • 

praatW:       evidence,  which  he  claimed  were  omitted 
record  after    from    appellant's    abstract.     Having    done 

amendment.        ,      ^     .,  ••     .     .1     j  -i  .n  <■  .   ^     -• 

that,  the  rule  is  that  he  will  not  be  permitted 
to  deny  that  the  evidence  was  properly  preserved,  or 
say  that  it  is  not  all  before  us.  Starr  v.  City  of  Bur- 
lington^ 45  Iowa,  87 ;  Cross  v.  Burlington  <fe  8.  W.  By, 
Co.y  51  Iowa,  683 ;  Wells  v.  Burlington,  C  R.  &  N.  Ry. 
Co,,  56  Iowa,  420;  Roberts  v.  Leon  Loan  &  Abstract 
Co.,   63  Iowa,  76 ;    Wilson  ©.  Palo  Alto  County,   65 

Iowa,  18. 

Reversed. 
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Banner  v.  Hotz  et  al. 

1.  Intoxicating  Liquors  :  kuisancb  :  abatement  :  pabtibs  only 
BOUND.  In  an  action  to  ^njoin  and  abate  as  a  nuisance  a  place 
where  intoxicating  liquors  were  unlawfully  manufactured  and 
sold,  the  court  ordered  an  abatement,  and  that  the  furniture, 
fixtures  and  movable  prepay  on  or  about  the  premises  used  in 
the  unlawful  business  be  removed  and  sold,  and  the  proceeds 
applied  to  pay  the  fines  and  costs  adjudged  against  defendants ; 
also  that  the  building  should  be  closed  for  one  year.  The  defend- 
ants had  only  a  life  estate  in  the  realty,  and  those  entitled  to  the 
remainder  were  not  made  parties.  Held  that  the  decree',  so  far  as 
it  ordered  a  sale  of  the  fixtures,  was  erroneous,  and  that,  if  the  life 
estate  ended  within  the  year,  the  decree  as  to  the  closing  of  the 
building  would,  at  the  same  time,  cease  to  be  operative. 

i.     :   :  ABATEMENT  :  PRIOR  CESSATION.    In  Buch  case, 

where  the  defendants  maintained  the  nuisance  for,  more  than  two 
years  after  the  action  was  begun,  but  ceased  the  unlawful  business 
about  three  weeks  prior  to  the  hearing,  held  that  they  were  never- 
theless properly  enjoined,  and  an  order  of  abatement  was  prop- 
erly made.    (  Compare  Judge  v,  Kribs,  71  Iowa,  183.) 

Appeal  from  Johnson  CireuU  Court. 

Filed,  May  11,  1888. 

Action  in  equity  to  enjoin  a  nuisance  caused  by 
keeping  a  place  for  the  sale  and  manufacture  of  intoxi- 
cating liquors  as  a  beverage  in  a  building  situate  on 
certain  real  estate  which  is  sufficiently  described.  The 
relief  asked  was  granted,  and  the  defendants  appeal. 

Boat  &  Jackson^  ikyt  appellants. 

V 

L.  Rohinson  and  Remley  &  Remley^   for  appellee. 

Seevers,  C.  J. — The  court  ordered  the  abatement 
of  the  nuisance,  and  that  the  furniture,  iixtures  and 
movable  property  on  or  about  the  premises,  used  in 
carrying  on  the  unlawful  business,  be  removed  there- 
from and  sold,  and  the  proceeds  applied  to  the  payment 
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of  costs,  and  all  fines  adjudged  against  the  defendants. 
It  was  farther  adjudged  that  possession  should  be  taken 
of  said  building,  and  the  same  be  securely  closed  for 
one  year  as  provided  by  law.  This  case  is  triable  anew 
in  this  court,  and  the  question  is  whether  the  judgment 
of  the  circuit  court  can,  under  the  pleadings  and  evi- 
dence, be  affirmed ;  and,  if  not,  whether  any  decree  can 
be  rendered  herein. 

I.    The  petition  and  amendment  thereto  state  that 

the  real  estate  is  owned  by  certain  named  persons,  who 

1.  iwToxioATiK*   ^^®  made  defendants  in  this  action,  and  that 

il2?^"oi :       Barbara  Hugel  had  or  claimed  an  interest  in 

partre?o"idy    *h®  property  described  in  the  petition,  and 

bound.  ^^  j^^p  death  such  interest  was  inherited  by 

Benjamin  Hugel  and  his  minor  children,  neither  of 
whom  was  served  with  notice,  of  made  parties  to  this 
action.  Because  of  the  averments  of  the  petition,  it  was 
not  demurrable  for  the  reason  that  the  Hugel  heirs  were 
not  made  parties;  but  the  other  defendants  had  the 
right  to  object,  at  the  hearing,  to  any  decree  being  ren- 
dered, if  such  heirs  were  necessary  parties.  Forbes  v. 
Delashmutty  68  Iowa,  164.  As  this  case  is  triable  de 
novo^  such  objection  may  be  made  in  this  court.  One  of 
the  defendants,  Barbara  Hotz,  has  a  life  estate  in  one- 
half  of  the  property,  under  the  will  of  Simon  Hotz,  who 
owned  it  at  his  death.  We  are  unable  to  discover  any 
sufficient  evidence  in  the  record  that  the  personal  and 
movable  property  referred  to- in  the  decree  came  into  the 
possession  of  said  Barbara  nnder  or  by  virtue  of  the 
will,  and,  therefore,  are  unable  to  say  that  the  Hugel 
heirs  have  any  interest  therein.  As  to  such  property, 
we  are  of  the  opinion  that  the  decree  can  and  should  be 
affirmed.  But  as  to  fixtures  attached  to  the  real  estate, 
wethink  a  different  rule  must  prevail.  It  satisfactorily 
appears  from  the  evidence  that  Barbara  Hotz  has  a  life 
estate  only  in  the  real  estate,  and  at  her  death  it  will 
become  the  property  of  the  Hugel  heirs  and  others.  If 
such  fixtures  are  detached  and  removed  from  the  build- 
ing, it  may  be  safely  assumed  that  the  value  of  the  real 
estate  will  be  lessened,  and  the  rights  of  the  persons 
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owning  the  remainder  of  the  property  permariently 
aifected  to  a  greater  or  less  extent.  This  should  not  be 
done  until  the  proper  pereons  have  been  served  with 
notice,  and  had  their  day  in  court.  The  dumtion  of  the 
life  estate  is  uncertxiin.  It  may  expire  within  one  year, 
or  exist  for  a  longer  period.  The  decree  of  the  court 
closing  the  building  is  correct  if  the  life  estate  continues 
for  that  length  of  time.  If  such  estate  should  expire 
within  one  year,  the  decree  will  cease  to  be  operative  at 
that  time,  for  the  reason  that  the  owners  of  the  property 
upon  the  expiration  of  the  life  estate  have  not  been 
made  parties  to  this  action,  and,  therefore,  their  rights 
cannot  be  prejudicially  affected. 

II.  It  is  insisted  that  the  evidence  is  insufficient  to 
justify  the  decree  of  the  circuit  court,   or  any  other 

J . .      decree.     It  fully  appears  that  sales  of  beer 

prior^^eaSa-'  Were  made  on  said  premises,  and  the  same 
tion.  kept   for    sale,  .  and  that   a  nuisance  was 

thereby  created.  This  action  was  commenced,  in  July, 
1884,  and  tried  in  October,  1886,  and  beer  was  manufac- 
tured a-nd  sold  on  said  premises  until  about  three  weeks 
prior  to  the  time  last  named,  when  the  defendants  ceased 
to  do  business  on  the  premises.  The  fact  that  sales 
were  made  for  two  years  after  this  action  was  com- 
menced, thereby  continuing  the  nuisance  for  that  time, 
and  that  such  sales  ceased  about  the  time  this  case  was 
reached  for  trial,  brings  it  within  the  rale  established 
in  Judge  v.  Kribs^  71  Iowa,  183. 

The  constitutionality  of  the  statute  is  assailed,  but 
this  cannot  any  longer  be  regarded  as  an  open  question. 

This  cause  will  be  remanded  to  the   court  below, 

with  directions  to  enter  a  decree  in  accordance  with  this 

opinion,  or,  if  either  party  so  elects,   a  decree  will  be 

entered  in  this  court. 

Modified  and  Affibmed. 
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DeCamp  V.  Sioux  City. 

SB  ^1       Negligenoe:    in  cabb  of   streets:    injubt  by  fast   DBiviNa: 
I  U  392  PBOXiMATB  CAUSE.    Plaintiff  was  driving  slowly  along  a  street- 

diog'g92i  railway  track   on  one  of  the  defendant's  streets,  and  was  met, 

74    89Si 

113  908  struck   and  injured  by  another  vehicle  which  was  driven  at  a 

118  ao4  dangerous  and  unlawful  speed  along  the  same  track.  The  collision 

would  have  been  avoided  but  for  the  fact  that  the  track  of  thd 
street  railway  had  been  allowed  to  become  out  of  repair,  so  that  the 
rails  were  so  much  above  the  surface  of  the  street  as  to  prevent  the 
parties  fi^om  turning  out.  Conceding  that  the  defendant  was  neg- 
ligent in  that  regard  in  the  care  of  its  streets,  apd  thus  contributed 
to  the  injury,  yet  held  that  it  was  not  liable,  because  the  reckless 
driving  of  the  person  whose  vehicle  struck  plaintiff's  was  the 
proximate  cause.  (Compare  DubuJ^ue  Wood  A  Coal  Astfn  v.  City 
of  DubuquBy  80  Iowa,  184,  and  Knapp  v.  Sioux  City  iSt  Fac  Ry. 
Co.,  63  Iowa,  91.) 

Appeal  from  Woodbury  District  Court. — Hon.  George 

W.  Wakefield,  Judge. 

Piled,  May  11,  1888. 

Tpis  is  an  action  to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  by  reason  of  an  alleged 
defect  in  one  of  the  streets  of  Sioux  City.  There  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiff.     Defendant  appeals. 

A.  C.  Strong  and  J.  H,  &  C.  M.  Stoarij  for  appellant. 

Pendleton  &  O^ray  and  0.  C.  Treadway^  for  appellee. 

RoTiiROCK,  J. — ^There  is  but  little  controversy  as  to 
the  material  facts  in  the  case.  The  plaintiff  is  an 
expressman.  He  used  an  express  wagon  and  one  horse 
in  carrying  on  his  business.  On  the  nineteenth  of 
September,  1885,  he  was  driving  along  Fourth  street,  in 
said  city,  his  horse  going  in  a  walk.  He  was  met  in  the 
street  by  a  butcher's  wagon,  in  which  there  were  two 
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men.  The  wagons  collided,  by  reason  of  which  the 
plaintiff  was  violently  thrown  out  upon  the  ground,  his 
wagon  upset,  his  wagon-bed  fell  on  top  of  him,  his  horse 
ran  away,  and  there  was  a  general  smash-up  of  his 
wagon.  The  injury  to  the  plaintiff  was  not,  however, 
occasioned  by  the  running  of  his  horse,  but  by  the  col- 
lision with  the  butcher' s  wagon.  One  of  the  men  in  the 
butcher's  wagon,  who  was  a  witness  for  the  plaintiff, 
testified  that  said  wagon  was  driven,  at  the  time  of  the 
accident,  at  the  rate  of  ten  to  fifteen  miles  an  hour.  All 
of  the  other  witnesses  who  testified  on  this  point  concur 
in  the  statement  that  said  wagon  was  driven  very  fast. 
A  witness  for  plaintiff,  who  saw  the  whole  occurrence, 
stated  that  the  team  was  going  at  the  rate  of  fifteen 
miles  an  hour,  and  did  not  check  speed  until  they  were 
stopped  by  the  collision.  Another  witness  stated  that 
the  team  was  traveling  "at  a  great  rate,"  and  •* terrible 
fast."  There  was  a  city  ordinance  in  force  at  the  time 
of  the  accident  prohibiting  the  driving  of  any  vehicle  in 
any  street  of  the  city  faster  than  at  the  rate  of  six  miles 
an  hour,  or  driving  *' in  such  manner  as  to  come  in  cj^T- 
lision  with  or  strike  any  other  person  or  object."  /The 
plaintiff  claims  that  the  city  is  liable  for  his  injuries, 
because  it  permitted  the  street-car  tracks  which^  were  in 
the  street  to  become  out  of  repair  to  such  an  extent  that 
the  iron  rails  were  so  •  much  above  the  surface  of  the 
street  that,  as  the  vehicles  approached  each  other,  the 
plaintiff  and  the  driver  of  the  butcher's  vagon  could  not 
turn  out- so  as  to  avoid  the  collision,  because  they  could 
not  pull  the  wheels  of  the  wagons  over  the  rails,  although* 
they  endeavored  to  do  so ;  that  the  wheels  of  the  wagojMT 
slid  along  the  rails,  and  thus  caused  the  coUision^^^/xhe 
defendant  requested  the  court  to  give  to  the  jury  the 
following,  among  other  instructions : 

"  If  the  jury  find  from  the  evidence  that  the  acci- 
dent by  which  the  plaintiff  was  injured  was  caused  by 
the  negligence  of  the  city  in  not  keeping  its  street  in 
repair,  combined  with  the  acts  of  a  third  party  for  which 
the  city  was  not  responsible,  and  would  not  have  hap- 
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pened  but  for  the  acts  of  such  third  party,  then  the  city 
is  not  liable. '* 

'*If  the  jury  find  from  the  evidence  that,  although 
the  defendant  was  negligent  in  keeping  its  streets  in 
repair  at  the  time  and  place  where  the  accident  occurred, 
the  accident  would  not  have  happened  to  the  plaintiff 
by  reason  thereof  without  the  driving  of  the  team  of  lbs 
upon  the  street-railway  track  in  the  manner  in  which  it 
was  driven,  and  that  the  driver  of  said  team  and  wagon 
of  said  lbs,  in  driving  upon  said  railway  track  at  the 
time  and  in  the  manner  and  at  the  rate  of  speed  he  did, 
was  not  using  ordinary  care,  then  the  defendant  is  not 
liable.'' 

These  instructions  were  refused,  and  the  court,  on 
its  own  motion,  charged  the  jury,  as  to  this  feature  of 
the  case,  as  follows : 

"The  jury  are  instructed  that,  in  general,  the  negli- 
gence of  third  parties,  concurring  with  that  of  the 
defendant  to  produce  an  injury,  is  no  defense ;  but  if 
the  jury  find  from  the  evidence  that  the  accident  in 
question  was  caused  or  occasioned  by  the  negligence  or 
carelessness  of  the  driver  of  the  team  that  collided  with 
plaintiff's  team,  without  any  fault  or  negligence  on  the 
part  of  defendant  concurring  therein,  then  the  plaintiff 
cannot  recover ;  but  if  you  find  that  the  defendant  was 
negligent,  under  this  charge,  in  permitting  the  defect  in 
the  street  at  the  time  of  the  accident,  and  at  the  place 
as  alleged,  and  that  "such  negligence  and  defect  con- 
tributed to  produce  and  occasion  the  injury  in  question, 
then  the  fact  that  the  driver  of  the  wagon  colliding  with 
plaintiff's  team. was  negligent  would  not  defeat  plain- 
tiflE's  right  to  recover." 

The  defendant  insists  that  these  rnlings  of  the  court 
are  erroneous,  and  we  thin«  his  position  must  be  sus- 
tained. As  we  have  saijif  there  is  no  question  but  that 
the  butcher's  wagon  was  driven  in  a  careless  and  negli- 
gent manner.  Not  only  this,  its  rate  of  speed  was  reck- 
less, dangerous,  unlawful  and  criminal.  Under  the 
ordinances  of  the  city  its  driver  was  liable  to  a  fine  of 
one  hundred  dollars,  or  imprisonment  for  thirty  days. 
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The  effect  of  the  collision  was  perhaps  stronger  evidence 
of  the  reckless  conduct  of  the  driver  than  the  testimony 
of  the  witnesses.  No  such  a  general  smash-up  would 
have  occurred  if  the  butcher*s  wagon  had  been  driven 
as  it  ought  to  have  been.  Under  the  undisputed  facts 
of  the  case,  conceding  that  the  street  was  out  of  repair, 
the  plaintiff,  to  say  the  least,  received  his  injuries  by 
reason  of  the  combined  negligent  acts  of  the  city  and  ' 
the  driver  of  the  butcher's  wagon.  More  than  this,  the 
reckless  driving  was  the  immediate  and  proximate  cause 
of  the  injury.  There  is  no  warrant  in  the  evidence  for  a 
finding  that,  if  the  team  had  been  driven  at  a  lawful  and 
proper  rate  of  speed,  the  collision  would  have  neverthe- 
less injured  the  plaintiff.  This  being  so,  the  condition 
.of  the  street  was  not  the  direct  and  proximate  cause  of 
the  injury.  Whatever  the  rale  may  be  in  pther  states, 
we  think  that  the  law  in  this  state  is  settled  th?it,  under  .  ^ 
such  circumstances,  there  can  be  no  recovery  against  the/'^ 
city.  See  Dubuque  Wood  &  Coal  Ass^n  v.  City  of 
Dubuque^  30  Iowa,  184,   and  Knapp  v.  Siotlx  City  <fe 

Pac.  By.  Co.j  65  Iowa,  91. 

Reversed. 
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1.  Pleading :  avbbment  by  necessary  inference.    A  material  fact  !~^ 
may  be  pleaded  either  by  express  averment,  or  by  the  averment  of 
other  facts  from  which  the  material  fact  is  a  necessary  inference. 
(See  opinion  for  examples.) 

2.  Payment :  to  stranger  :  ratification  by  action  for  money. 
Where  certain  persons  owed  plaintiff,  but  by  the  false  representa- 
tions of  defendant  they  were  induced  to  pay  the  money  to  him, 
held  that  plaintiff  could  maintain  an  action  against  him  for  the 
money,  because,  by  the  very  act  of  bringing  the  suit,  he  ratified  the 
payment  to  defendant,  and  elected  to  loolc  to  him  alone  for  the 
amount. 
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8.  Burden  of  Proof :  unnec?essart  avermentin  answer.  Plain- 
tiff *3  intestate  took  cattle  to  pasture  for  the  season,  and  turned 
them  into  a  pasture  leased  of  defendant.  Defendant,  claiming 
that  he  had  a  lien  on  the  cattle  for  the  rent  of  the  pasture,  col- 
lected from  the  owners  th&  full  amount  due  from  them  for  the 
pasturage.  Plaintiff  brought  tliis  action  to  recover  the  alleged 
excess  of  the  money  thus  collected  above  the  rent  of  the  pasture. 
Defendant  in  his  answer  pleaded  affirmatively  that  the  money  col- 
lected was  no  more  than  the  agreed  rent.  Held  that  this  allegation 
was  unnecessary,  and  that  it  was  error  to  instruct  that  defendant 
had  the1)urden  of  proof  to  establish  it. 

Appeal   from    Adair    District    Court. — Hon.   J,   H. 

Hendeiison,  Judge. 

Piled,  May  11,  1888. 

Action  to  recover  an  amount  of  money  collected, 
as  is  alleged  by  defendant,  for  plaintiff 's  intestate. 
There  was  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

Oow  <6  Hager^  for  appellant. 

D.  W.  Churchy  for  appellee. 

Reed,  J. — It  is  alleged  in  the  petition  that  plain- 
tiff's intestate  received  into  his  possession  in  May,  1882, 
about  two  hundred  and  sixty  head  of  cattle  belonging 
to  other  parties,  which  he  undertook  to  herd  during  the 
season  for  the  price  of  forty  cents  each  per  month  ;  that 
he  afterwards,  on  the  ninth  of  July,  contracted  with 
defendant  for  i^asturage  for  said  cattle,  and,  in  pursu- 
ance of  such  contract,  turned  them  into  defendant's 
inclosed  pasture,  where  they  remained  until  the  end  of 
the  season ;  that,  when  the  owners  applied  to  defendant 
for  their  cattle,  he  represented  to  them  that,  under  his 
contract  with  the  intestate,  he  was  to  receive  two  dollars 
per  head  for  the  pasturage  of  the  cattle  for  the  time 
they  were  in  his  pasture,  and  asserted  a  lien  on  the  cat- 
tle for  that  amount ;  and  that  the  owners,  relying  on 
that  statement,  paid  to  him  the  amount  demanded, 
which  was  the  sum  due  to  the  intestate  from  the  owners 
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for  herding  and  caring  for  the  cattle  during  the  whole 
season ;  and  that  the  amount  so  demanded  and  collected 
by  defendant  was  in  excess  of  the  amount  doe  him 
under  his  contract  with  the  intestate ;  and  the  prayer  is 
for  judgment  for  the  amount  of  such  excess.  On  the^ 
trial  the  only  contested  question  of  fact  was  whether, 
under  the  contract  between  the  intestate  and  defendant, 
the  latter  was,  to  be  paid  two  dollars  per  head  for  the 
pasturage  of  the  cattle  for  the  time  they  were  in  his 
inclosure,  or  at  the  rate  of  two  dollars  per  head  for  the 
season,  which  would  be  forty  cents  a  month. 

I.    Defendant  moved  in  arrest  of   judgment,   the 
grounds  of  the  motion  being  that  no  cause  of  action  is 

stated  in  the  petition,  in  this,  that  it  is  not 

^  avJ^^tbj    alleged  either  that  the  statement  made  by 

uitoKnoe.      defendant  to  the  owners  of  the  cattle  as  to 

the  amount  that  was  due  him  under  the  con- 
tract was  false,  or  that  anything  was  due  to  the  intes- 
tate from  the  owners,  under  their  agreement,  when  the 
payments  were  made  to  defendant.  We  are  of  the 
opinion  that  the  motion  was  properly  overruled.  The 
amount  of  money  received  by  defendant,  as  shown  by 
the  petition,  was  four  hundred  and  eight  dollars,  and  it 
is  alleged  that  the  amount  due  him  under  the\ contract 
was  but  $277.56.  Now,  while  it  is  not  expressly  averred 
that  his  statement  as  to  the  amount  which  was  due  him 
was  false,  the  falsity  of  the  statement  is  shown  by  these 
averments  as  to  the  amount  claimed  and  the  amount 
actually  due.  The  falsity  of  a  statement  or  representa- 
tion may  be  pleaded  either  by  an  express  averment,  or 
by  a  statement  of  facts  showing  that  it  is  false.  It  is 
not  expressly  averred  that  anything  remained  due  the 
intestate  from  the  owners  of  the  cattle^when  they  made 
the  payments  to  defendant ;  but  it  is  averred  that  they 
agreed  to  pay  him  forty  cents  per  month  for  the  pastur- 
age of  each  animal,  and  that  the  cattle  were  pastured 
during  the  season  under  that  contract,  and  that  the 
money  was  paid  over  to  defendant  in  pursuance  of  the 
contract.     In  eflfect,    that    is   an    averment   that  the 
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amount  paid  to  defendant  was  due  to  the  intestate  under 
the  contract. 

11.    Defendant  asked  the  court  to  instruct  the  jury, 
In  effect,  that  plaintiflE  would  not  be  entitled  to  recover, 

even  if  the  amount  collected  by  defendant 
to^i?a]J7er:  from  the  owners  of  the  cattle  exceeded  the 
by  action  for  sum  he  was  entitled  to  receive  under  his 
^^^*'^'  contract  with  the   intestate.      The    courts 

however,  refused  to  give  such  instruction,  but  told  the 
jury  that,  if  defendant  collected  the  money  from  the 
owners  of  the  cattle  on  the  representation  charged,  and 
the  amount  received  by  him  was  in  excess  of  the  amount 
which  was  due  him  under  his  contract  with  the  intestate, 
he  was  liable  to  plaintiff  for  the  amount  of  such  excess. 
The  position  urged  by  counsel  for  appellant  is  that  the 
representation  as  to  the  amount  due  is,  if  false,  a  wjong 
which  aflFected  only  the  owners  of  the  cattle ;  and  the 
liability  therefor  is  to  them,  and  not  to  plaintiflF.  If 
the  liability  of  the  owners  of  the  cattle  to  the  intestate 
was  not  discharged  by  their  payment  of  the  money  to 
defendant,  and  the  matters  occurring  subsequently  to 
such  payments,  it  would  be  true,  doubtless,  that  what- 
ever right  of  action  arose  out  of  the  payment  accrued 
in  favor  of.  the  parties  making  it ;  and  it  may  also  be 
conceded  that  they  could  not  discharge  their  liability  to 
the  intestate  by  paying  the  amount  they  were  owing  him 
to  another  without  his  consent.  But  it  is  to  be  borne  in 
mind  that  the  payments  were  made,  not  in  discharge  of 
any  indebtedness  of  the  parties  to  defendant, — ^for  they 
owed  him  nothing, — but  because  of  their  liability  to  the 
intestate ;  that  is,  defendant,  by  receiving  the  money 
from  the  parties,  assumed  to  collect  the  amount  of  their 
indebtedness  to  the  intestate,  and  apply  the  money  so 
received  in  satisfaction  of  the  indebtedness  of  the  intes- 
tate to  him.  Now,  if  the  collection  had  been  made  by 
the  direction  or  with  the  consent  of  the  intestate,  there 
would  be  no  donbt  but  that  the  obligation  of  the  parties 
to  him  would  have  been  discharged  by  the  payment,  and 
it  would  be  equally  clear  that  defendant  would  be  bound 
to  account  to  him  for  the  money ;  and  the  same  sesult 
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would  follow  if  there  was  a  subsequent  ratification  of 
the  act  by  the  intestate.  But  he  did  ratify  it  by  bring- 
ing this  action  against  defendant  for  the  recovery  of  the 
money  ;  for  by  that  act  he  elected  to  look  to  him  alone 
for  the  amount.  He  thereby  recognized  the  payment  as 
having  been  made  in  discharge  of  the  liability  of  the 
owners  of  the  cattle  to  him  ;  and  their  obligations  aris- 
ing under  the  contract  must  now  be  regarded  as  fully 
satisfied. 

III.  The  district  court  instructed  that  *4f  defend- 
ant collected  the  money,  claiming  that  the  amount  col- 
lected was  simply  the  amount  that  was  due 
*  pwSS^.'^aa-  him  for  the  pasturage,  the  burden  was  on, 
averment  In  him  to  establish  that  he  was  entitled  to  all 
answer.  ^^^  mouey  SO  Collected.'*  We  think,  this 
Instruction  is  erroneous.  It  put«  upon  defendant  the 
burden  of  proving  the  truth  of  the  representation  upon 
which  the  money  was  paid  to  him.  Whether  that  rep- 
resentation is  true  or  false,  depends  upon  whether  the 
contract  between  defendant  and  the  intestate  was  as 
claimed  by  defendant  or  as  claimed  by  plaintiff.  Plain- 
tiff alleged  that,  under  the  agreement  between  defend- 
ant and  the  intestate,  the  former  waato  receive  but  forty 
cents  per  month  for  the  pasturage;  but  defendant 
claimed  that  he  was  to  receive  two  dollars  per  head  for 
the  balance  of  the  season,  and  he  collected  that  amount 
from  the  owneis  of  the  cattle,  and  represented  to  them, 
when  he  made  the  collection,  that  that  amount  was  due 
him.  Now,  the  burden  was  on  plaintiff  to  prove  his 
averment,  and  its  establishment  would  necessarily  prove 
the  falsity  of  defendant's  claim.  But,  if  the  burden 
was  on  defendant  to  establish  the  truth  of  his  claim,  as 
the  instruction  holds,  it  follows  that  plaintift  was 
relieved  of  the  burden  of  proving  his  allegation.  The 
defendant  pleaded  affirmatively  that,  under  the  contract, 
he  was  to  receive  two  dollars  per  head  for  pasturing  the 
cattle ;  but  he  was  not  required  to  do  that.  The  whole 
question  as  to  what  compensation  he  was  to  receive 
would  have  arisen  under  a  general  denial  of  plaintiff's 
averment.    The  afSirmative  allegation  in  the  answer  did 
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no  more  than  raise  that  question ;  and  the  fact  that  the 
matter  was  pleaded  in  that  form  does  not  change  the 
rule  as  to  the  burden  of  proof.  For  this  error  the  judg- 
ment must  be 

Reversed. 
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'  Howes  v.  Axtell. 

1.  Verdict :  e;vd>ekoe  to  support  on  appeal.  This  court  •^iU  not 
interfere  with  a  verdict  for  want  of  evidence  to  support  it,  where 
there  is  no  such  absence  of  evidence  as  to  warrant  the  conclusion 
that  the  verdict  was  not  the  result  of  an  honest  and  intelligent 
exercise  of  the  discretion  of  the  jury. 

2.  Damages :  ueasubb  of  :  deficienct  of  land  sold.  Where 
defendant  sold  land  to  plaintiff  for  thirty  dollars  per  acre,  or  a 
gross  sum  of  twenty-five  hundred  and  twenty  dollars,  falsely 
representing  that  the  tract  contained  eighty-four  acres,  but  it  in  fact 
contained  only  seventy-five  and  seventy-nine  one-hundredths  acres, 
and  plaintiff  brought  suit  for  damages,  alleging  the  above  facts, 
held  that  the  measure  of  his  damages  was  the  difference  between 
the  value  of  the  tract  as  it  was  represented  to  be,  and  its  value  as 
it  really  was ;  and  that  the  value  as  represented  was  fixed  by  the 
law  at  twenty-five  hundred  and  twenty  dollars,  because  the  parties 
had  agreed  upon  that  sum.  Also  that  instructions  to  that  effect 
were  appropriate  to  the  issues. 

Appeal  from  Clayton  Circuit  Court. 

Piled,  May  11,  1888. 

Action  to  recover  for  false  and  fraudulent  repre- 
sentations by  defendant  as  to  the  quantity  of  l^nd  con- 
tained in  a  tract  sold  and  conveyed  to  plaintiff.  Verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 

B.  W.  JVewberry  and  James  0.  Crosby^  lor 
appellant 

A.  R.  Cole  and  Murdoch  &  Davidson^  for 
appellee^ 


MAY  TERM,,  1888.  401 

m 

Howes  V.  Ax  tell. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff 
purchased  of  defendant  a  tract  of  land,  paying  therefor 
twenty-five  hundred  and  twenty  dollars  ;  that  defendant 
falsely  and  fraudulently  represented  to  plaintiff  that 
the  tract  contained  eighty-four  acres  of  land,  and  that 
plaintiff  relied  upon  such  statement,  and  was  induced 
thereby  to  purchase  and  pay  for  the  land.  It  is  further 
alleged  that  it  contained  no  more  than  seventy-five  and 
seventy-nine  one-hundredths  acres ;  that  it  would  have 
been  reasonably  worth  the  sum  paid  by  plaintiff,  had  it 
contained  eighty-four  acres,  but  that  the  land  was  worth 
no  more  than  twenty -two  hundred  and  sixty  dollars. 
Plaintiff  claims  to  recover  two  hundred  and  sixty-five 
dollars  damages.  Defendant  admits  the  allegations  of 
the  petition  as  to  the  contract  for  and  sale  of  the  land,  but 
denies  all  other  allegations. 

II.  It  is  first  insisted  that  the  verdict  as  to  the 
facts  in  issue  lacks  the  support  of  the  evidence.  All 
1  viRDicT!        that  need  be  said  on  this  point  is  that  the 

^portVn     evidence  on  the  issue  of  fact  is  conflicting. 

appeal.  j^  cauuot  be  said  that  upon  any  question  of 

fact  there  was  such  an  absence  of  proof  as  to  authorize 
us  to  interfere  under  the  familiar  rules  prevailiug  in  this 
court  applicable  to  this  point.  It  cannot  be  fairly 
claimed  that  upon  any  question  of  fact  in  issue  there 
was  such  an  absence  of  evidence  as  to  warrant  the  con- 
clusion that  the  verdict  was  not  the  result  of  an  honest 
and  intelligent  exercise  of  the  discretion  of  the  jury. 

III.  The  circuit  court  gave  instructions  to  the  jury 
in  the  following  language,  which  are  complained  of  by 
defendant's  counsel. 

"^1.     If  you  find  that  there  was  fraud  in  the  sale 

of   the  land,  that  is,   that  the  plaintiff  is  entitled  to 

8.  dawiow:      recover,  the  next  question  for  you  will  be, 

"emfilSrcy'of   ^^^  much  is  the  damage?    And  for  that 

land  Mid.       purpose    the    rule  of    law    is    this :      To 

ascertain  the  difference  in  the  value  of  the  land  as  it  was 

represented  to  be,  and  its  value  as  it  really  was,  and 

that  difference  is  the  plaintiff's  damage. 

Vol.  74—26 
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"12.  As  to  the  value  of  the  eighty- four  acres,  if 
the  land  was  sold  for  that  amount,  the  law  fixes  the 
value,  and  that  is  the  price  agreed  upon  by  the  parties, 
namely,  twenty-five  hundred  and  twenty  dollars ;  and 
the  question  for  you  will  be  how  much  less  was  it  worth 
on  account  of  the  deficiency  as  shown  by  the  testimony ; 
that  is,  how  much  less  was  the  farm  worth  on  account 
of  such  deficiency  ?  And  when  you  have  agreed  upon 
that  it  will  be  the  amount  of  your  verdict  for  the 
plaintiflf." 

Counsel  concede  that  if  the  eleventh  instruction 
were  applicable  to  the  issues  raised  in  the  case 
it  would  be  correct,  being  unobjectionable  as  an 
abstract  proposition  of  law.  But  they  insist  that  it 
does  not  accord  with  the  petition.  We  think  differ- 
ently. The  petition,  as  will  have  been  observed  by 
attention  to  our  statement  of  its  allegations,  shows  the 
price  agreed  to  be  paid  for  the  land,  which  was  thirty 
dollars  per  acre  ;  that  it  was  represented  to  contain 
eighty-four  acres.  The  instruction  directs  that  plain- 
tiff's  measure  of  damages  is  the  difference  of  the  value 
of  the  land  as  it  was  represented  and  the  real  value 
according  to  its  true  number  of  acres.  The  twelfth 
instruction  directs  the  jury  that  the  price  agreed  upon 
is  to  be  taken  as  the  value  of  the  eighty-four  acres  of 
land.  This  is  correct.  When  parties,  by  solemn  agree- 
ment, fix  a  value  to  property,  they  are  bound  by  it.  The 
law  will  not,  in  a  case  of  this  kind,  permit  either  party 
to  dispute  the  value  as  settled  by  them.  The  instruc- 
tion directs  that  the  value  of  the  land  as  it  is  found, 
considering  its  real  quantity,  is  to  be  deducted  from  the 
value  as  settled  by  the  agreement  of  the  parties,  and 
the  difference  will  be  plaintiff's  damages.  This  rule  is 
just,  as  it  gives  plaintiff  compensation,  and  nothing 
more.  See  I/allam  v.  Todhunter^  24  Iowa,  166.  The 
instructions,  we  think,  are  correct,  and  are  applicable  to 
the  case  made  by  the  petition  and  to  the  evidence. 
These  considerations  dispose  of  all  questions  in  the  case. 

It  is  our  opinion  that  the  judgment  of  the  circuit 
court  ought  to  be  Affirmed. 
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CoNLEB  Lumber  Com  pant  v.  Meyer. 

• 

Assignment  for  Benefit  of  Creditors  :  time  of  filing 
CLAIMS  :  SBNDINO  BT  MAIL.  It  is  the  dutj  of  a  person  having  a 
claim  against  one  who  has  made  an  assignment  to  present  his 
claim  to  the  assignee  within  the  time  required  by  statute  ;  and  if 
he  intrusts  it  to  the  mails,  he  does  so  at  his  own  risk  ;  and  if  it 
reaches  the  post-office  of  the  assignee  on  the  evening  of  the  last 
day,  but  is  not  received  by  him  until  the  next  morning,  it  is  too 
late,  and  he  cannot  claim  relief  on  the  ground  of  the  negligence 
of  the  assignee  in  failing  to  take  it  from  the  office. 


: :  LIMIT  :  duty  of  assignee,     a  creditor  who  fails 

to  file  his  claim  with  the  assignee  within  three  months  after  the 
first  publication  of  the  notice  of  assignment  is  not  entitled  to 
share  pro  rata  in  the  dividends  of  the  estate.  (^Assignment  of 
Holt  J  45  Iowa,  801,  followed,)  And  it  is  the  duty  of  the  assignee 
to  resist  an  attempt  to  have  such  claim  paid  as  if  ^ed  in  tame^ 
even  though  no  creditor  files  exceptions  to  it. 

:  PROSECUTION  OF  BELATED  CLAIM  :  EVIDENCE  OF  PUBLICA- 
TION OF  NoncE  OF  ASSIGNMENT.  In  the  prosecution  against  an 
assignee  of  a  claim  which  was  resisted,  because  filed  more  than 
three  months  after  the  first  publication  of  the  notice  of  assign* 
ment,  it  appeared  that  the  assignee  had  made  and  filed  a  report,  as 
required  by  Code,  section  2120,  and  the  report  showed  that  the 
notice  had  been  duly  published.  Held  that  this  was  pritna-facie 
evidence  of  that  fact,  and  that  the  court  would  take  judicial 
notice  of  it,  without  a  formal  tender  of  the  report  in  evidence. 

:  BELATED  CLAIM  :  EQUITABLE  RELIEF.     Under  section  2126 

of  the  Code,  equitable  relief  cannot  be  granted  to  a  creditor  who 
fails  to  file  his  claim  with  the  assignee  within  three  months  after 
the  first  publication  of  the  notice  of  assignment.  ( McKindley  v. 
Nourse,  67  Iowa,  121,  followed.) 


Appeal  from  Scott  Circuit  Court — Hon.  Nathaniel 

French,  Judge. 

Piled,  May  11,  1888.    . 

George  Ott  made  an  assignment  for  the  benefit  of 
his  creditors  on  the  twenty-seventh  day  of  April,  1886, 
and  on  the  same  day  his  assignee  qualified  and  gave 
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notice  of  the  assignment.  The  Conlee  Lumber  Com- 
pany was  a  creditor  of  Ott,  but  failed  to  place  its  claim 
in  the  hands  of  the  assignee  until  Jaly  28,  188)5.'  It 
instituted  this  proceeding  to  obtain  an  order  directing 
the  assignee  to  treat  its  claim  as  though  presented 
within  the  time  required  by  law,  and  to  make  payment 
of  dividends  accordingly.  The  circuit  court  refused  to 
grant  the  relief  asked,  and  the  company  appeals. 

W.  O.  Pvinam^  for  appellant. 

Bills  &  Blocks  for  appellee. 

Robinson,  J. — I.    It  is  first  claimed  by  appellant 

that  its  proof   of   claim  was  received  in  Davenport, 

1  A«iitoKM»KT     where  the  assignee  resided,  on  the  twenty- 

creduS^s:""   seventh  day  of  July,   1888,  and  that,  but 

ciSm*i':  wnS-  ^^^  ^^^  ucglcct  of  the  assiguee,   it  would 

ingbymaii.    j^^^^  been  received  by  him  on  that  date. 

This  claim  is  based  upon  the  fact  that  the  proof  was 
mailed  at  Oshkosh,  Wis.,  on  the  twenty-sixth  of  that 
month,  and,  in  the  ordinary  course  of  the  mails,  should 
have  been  received  at  the  post-offlce  in  Davenport  at 
seven  o'  clock  ih  the  evening  of  the  next  day,  or  a  little 
later.  The  assignee  did  not  call  for  his  mail  that  even- 
ing, nor  arrange  for  its  delivery.  Whether  the  proof 
was  received  at  the  Davenport  office  that  evening  is  not 
shown,  but  it  was  received  by  the  assignee  at  half-past 
seven  o'clock  of  the  next  morning.  The  alleged 
negligence  of  the  assignee  consists  in  his  failure  to  get 
his  mail  during  the  evening  of  the  twenty-seventh.  No 
doubt  it  was  his  duty  to  give  to  all  creditors  sufficient 
opportunity  to  present  proof  of  their  claims  within  the 
time  allowed  by  statute.  We  think  that  duty  was  dis- 
charged if  he  was  at  his  usual  place  of  business  during 
business  hours,  and  received  all  proofs  of  claims  pre- 
sented to  him  during  the  time  aforesaid.  If  a  creditor 
desires  payment  of  his  claim  he  should  present  it.  Hot 
to  a  postmaster  or  express  agent,  but  to  the  assignee. 
If,  instead  of  delivering  the  proof  in  person,  he 
employs  an  agency  for  its  transmittal,  he  does  so  at  his 
own  risk,  and  the  failure  of  the  agent  to  present  the 
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proof  within  the  required  time  is  his  failure.  Ellison 
V.  Lindsley^  33  N.  J.  Eq.  258.  We  therefor^  coa- 
clnde  that  the  claim  of  negligence  on  the  part  of  the 
assignee  is  not  well  founded. 

II.  It  is  next  urged  by  appellant  that  the  proof  of 
its  claim  was  in  fact  actually  presented  to  the  assignee 

in  ample  time  to  entitle  it  to  share  in  the 
'  limit":  duty    dividends  of  the  estate  under  the  provisions 

of  uBignec. 

of  law.  Counsel  for  appellant  make  a 
very  able  and  exhaustive  argument  in  support  of  this 
position.  It  is  not  necessary,  however,  to  consider  the 
question  raised  at  length.  It  was  decided  adversely  to 
the  position  of  appellant  in  Assignment  of  Holty  45 
Iowa,  301,  and  we  are  not  disposed'  at  this  time  to  ques- 
tion the  correctness  of  that  decision. 

III.  It  is  claimed  that,  since  no  creditor  has  filed 
any  exceptions  to  the  claim  of   appellant,   and  since 

none  was  filed  by  the  appellee,  no  objection 
can  now  be  made  by  the  appellee  to  its 
allowance.  We  understand  that  the  assignee,  in  making 
the  report  required  by  section  2120  of  the  Code,  showed 
that  the  proof  of  appellant  was  filed  after  the  expira- 
tion of  three  months  from  the  time  of  first  publishing 
his  notice  of  the  assignment.  That  was  all  he  was 
required  to-do,  so  long  as  the  justness  of  the  claim 
itself  was  not  questioned.  It  is  the  duty  of  the  assignee 
to  see  that  the  estate  intrusted  to  him  is  settled  in 
accordance  with  law.  He  is  required  to  pay  in  full  all 
claims  exhibited  to  him  within  three  months  from  the 
first  publication  of  the  notice  of  assignment  before  he 
can  pay  anything  on  those  exhibited  after  that  time. 
It  is,  therefore,  not  otAy  his  privilege,  but  his  duty,  to 
resist  a  payment  not  authorized  but  forbidden  by  law. 

IV.  It  is  said,  on  the  part  of  appellant,  that  there 
is  no  proof  that  notice  of  the  assignment  was  published 

for  the  time  and  in  the  manner  required  by 

8.  — — :  prose-  '' 

b^r?ed°iaim-  ®^^^^^^^-      "^^c   proceeding  oE  appellant  is 
evidence  of  *  not  fouuded  ou  auv  claim  that  the  notice 

publication  of  •^ 

aMiOTment      ^'^^  ^^^  ^^  published,   uor  does  appellant 
deny   that  the  publication    was  sufiicient. 
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In  the  absence  of  proof,  we  would  be  justified  in 
presuming  from  the  statements  of  appellant's  motion 
that  the  publication  was  all  that  the  law  required. 
But  the  abstract  shows  that  the  assignee  made  report 
and  proof  of  service  of  notice  as  required  by  section 
2120  of  the  Code.  That  report  shows  that  the  notice 
was  published  as  required  by  law.  We  do  not  under- 
stand that  this  is  denied  by  appellant,  but  it  is  claimed 
that  the  report  was  not  proven.  When  it  was  properly 
filed  it  became  a  part  of  the  record  in  the  assignment  of 
Ott,  and  prima-facie  evidence  of  the  facts  therein 
recited.  It  was  not  necessary  under  the  facts  of  this 
cdse  to  make  a  formal  tender  of  it  in  evidence.  It  was 
the  duty  of  the  circuit  court  to  take  judicial  notice  of 
its  contents  so  far  as  relevant  to  the  issues  raised  by 
the  proceeding  of  appellant. 

V.     It  is  further  claimed  by  appellant  that  it  did  n6t 
receive  actual  notice  to  present  its  claim  to  the  assignee 

until  the  twenty-fifth  day  of    July,    1886, 

claim  :equi-  and  that  the  time  then  remaining  in  which 
to  present  the  same  was  unreasonably  short. 
It  therefore  insists  that  it  is  entitled  in  equity  to  the 
relief  it  asks.  We  doubt  whether  appellant  has  shown 
itself  entitled  to  equitable  relief.  Two  days  remained 
after, it  received  the  notice  in  which  to  present  its 
claim,  even  if  all  that  is  claimed  for  it  be  true.  By  the 
use  of  reasonable  diligence  the  claim  could  have  been 
presented  to  the  assignee  within  that  time.  But  how- 
^ever  this  may  be,  the  right  of  appellant  to  the  equi- 
table relief  asked  is  hardly  an  open  question.  We 
decided  in  McKindley  v.  JVourse,  67  Iowa,  121,  that 
section  2126  of  the  Code  is  a  positive  bar  to  the  granting 
of  such  relief. 

Affirmed. 
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The  State  v.  Birmingham  et  al. 

1.  Highway :  by  dedication  or  prescription  :  evidencb  of  use  by 
PUBLIC.  Where  the  question  was  as  to  the  existence  of  a  public 
highway,  which,  if  it  was  a  legal  highway  at  all,  became  such 
either  by  dedication  or  prescription,  and  there  was  evidence  tending- 
to  show  a  dedication,  held  that  evidence  of  use  by  the  public  was 
competent  for  the  purpose  of  showing  an  acceptance  of  the  dedica- 
tion, though  not  competent,  imder  section  2081  of  the  Code,  to  show 
title  in  the  public  by  prescription. 

2.    :  PROSECunoN  for  obstructino:  parol  testimony  as  to 

TTTLB  TO  LAND.  In  a  prosecution  for  obstructing  an  alleged  high- 
way, which  defendants  claimed  was  not  a  l^gal  highway,  held  that 
it  was  error  to  permit  the  state,  in  its  attempt  to  prove  that  the 
highway  existed  by  dedication  or  prescription,  to  introduce  parol 
testimony  as  to  the  title  to  the  land  over  which  it  ran,  no  founda- 
tion having  been  la4d  for  such  secondary  evidence. 

3.    :  BY  dedication  :  evidence  :  lapse  of  time.    Lapse  of  time 


is  not  necessary  to  the  establishment  of  a  highway  by  dedication. 
All  that  is  necessary  is  a  dedication  by  the  owner  and  an  acceptance 
by  the  public ;  and  the  dedication  may  be  by  vmting,  by  declaration, 
or  by  conduct.  And  if  the  owner  of  the  land  in  question  knows  for 
a  series  of  years  that  the  public  ra  using  and  treating  the  road  as  a 
highway,  and  expending  funds  in  its  improvement,  and  he 
acquiesces  in  what  is  thus  being  done,  such  facts  may  well  be  con- 
sidered as  evidence  tending  to  prove  actual  dedication.  (See  cases 
cited  in  opinion.) 

4.  Instructions :  reading  indictment  not  copied  in  charge.  In 
instructing  the  jury  the  court  read  the  indictment  as  a  part  of  the 
first  paragraph  of  the  charge.  There  was  no  statement  of  the 
issues  in  this  paragraph,  but  a  blank  appeto'ed  therein  after  the 
following  sentence :  '*  The  defendants  are  before  you  on  the  follow- 
ing indictment.*'  After  the  blank  appeared  the  following:  <'To 
which  indictment  the  defendants  have  entered  a  plea  of  not  guilty." 
Held  error,  as  the  instructions  must  be  wholly  in  writing  signed  by 
the  judge.  (See  Code,  sec.  4440;  State  v.  Brainard,  25  Iowa, 
578 ;  HcUl  v.  Carter,  ante,  p.  364.) 

Appeal  from    Boone    District    Court. — Hon.    S.    M. 

Weaver,  Judge. 


IT 

81 

81 

w 

888 

875 

174 
88 

407, 
541, 

74 
92 

407{ 

N>8< 

74 
96 

407 
60& 

74 
104 
104 

407 

63 

112 

74 

100 

407 
483 

74 
117 

~407 
907 

74 
fl32 

407 
713 

74 
134 

407 

664 

Filed,  May  11,  1888. 


408  SUPREME  COURT  QP  IOWA, 

The  State  v.  Birminghara. 

Defendants  were  indicted  for  the  crime  of  nuisance 
alleged  to  have  been  committed  by  unlawfully  obstruct- 
ing a  public  highway.  They  were  found  guilty  and 
adjudged  to  pay  the  costs  of  suit  and  to  remove  the 
alleged  obstruction  within  thirty  days.  Defendants 
appeal. 

Crooks  &  Jordan^  for  appellants. 

No  appearance  for  appellee. 

Robinson,  J. — The  defendants  are  charged  with 
having  obstructed  a  highway  by  permitting  to  be  placed 
thereon  slack  from  a  coal  mine  which  they  were  oper- 
ating. The  alleged  highway  had  been  worked  by  road 
supervisors,  and  traveled  by  the  public,  for  many  years. 
It  ran  through  unenclosed  timber  land.  It  was  not 
shown  to  have  been  established  under  the  provisions  of 
Ihw  relating  to  highways,  and  if  it  was  a  legal  highway 
at  the  time  in  question  it  must  have  become  such  by 
dedication  of  the  owner  of  the  land  over  which  it  passed, 
or  by  prescription.  Appellants  claim  that  it  was  not 
shown  to  be  a  legal  highway  at  the  time  the  alleged 
obstruction  was  placed  in  it. 

I.  Appellants  complain  of  the  ruling  of  the  court 
in  allowing  to  be  introduced  evidence  that  th^  road  in 

question  had  been  used  by  the  public  as  a 
'  dedicattoii  or  highway,  and  cite  section  2031  of  the  Code, 
SJidenceo?'  and  State  v.  MitcJielly   68  Iowa,    667,   and 
Zigefoose  v.   Zlgefoose^    69   Iowa,    391,  in 
support  of  their  position.     The  section  referred  to  is  as 
follows:  "  In  all  suits  hereafter  brought,  in  which  title 
to  any  easement  in  real  estate  shall  be  claimed  by  virtue 
of  adverse  possession  of  the  same  for  the  period  of  ten 
years,  or  by  prescription,  the  use  of  the  same  shall  not  be 
admitted  as  evidence  that  the  party  claimed  the  ease- 
ment as  his  right,  but  the  fact  of  adverse  possession 
shall  be  proved  by  evidence  distinct  from   and  inde- 
pendent of  the  use,  and  that  the  party  against  whom 
the  claim  is  made  had  express  notice  thereof,  and  these 
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provisions  shall  apply  to  public  as^  well  as  private 
claims."  The  eifect  of  this  section  is  to  require  proof 
that  the  use  of  the  real  estate  by  the  party  claiming  the 
easement  was  adverse  and  under  a  claim  of  right,  and  it 
provides  that  the  use  itself  is  not  competent  evidence  of 
such  facts.  Neither  of  the  cases  cited  is  in  conflict  with 
this  view:  On  the  contrary,  that  of  StcUe  v.  MitcheU 
sustains  it.  Use  of  the  realty  by  the  party  claiming  the 
easement  may  be  shown  for  some  purposes.  Where 
a  dedication  of  an  easement  is  claimed  to  have  been 
made  by  the  land-owner,  proof  of  use  may  be  competent 
to  show  an  acceptance  by  the  party  for  whose  benefit 
the  dedication  was  made.  Com.  v.  Coupe,  128  Mass.  66- 
Some  of  the  evidence  offered  on  the  part  of  the  state 
seemed  designed  to  show  a  dedication.  We  therefore 
conclude  that  the  objections  of  defendants  were  not  well 
founded. 

II.     In  order  to  prove  title  to  the  land  over  which 
the  road  in  (question  ran,  several  witnesses  for  the  state 

g rproseou-  ^®^®  permitted  to  state  who  had  formerly 

obSrncting:  owued  such  land,  and  to  whom  and  when  he 
mirniM^o  sold  it.  None  of  these  witnesses  were 
tiuetoiand.^  gho^n  to  have  had  any  interest  in  the  title. 
Two  of  them  said  their  knowledge  was  from  hearsay, 
and  the  third  said  that  his  was  from  the  records.  This 
evidence  was  duly  objected  to  by  defendants,  on  the 
ground  that  it  was  incompetent,  immaterial  and  not  the 
best  evidence.  We  think  the  objections  should  have 
been  sustained.  As  a  general  ri^le  the  title  to  real  estate 
cannot  be  proven  by  parol,  Davis  v.  Strohm,  17  Iowa, 
427.  We  do  not  think  this  case  is  an  exception  to  that 
rule.  The  question  of  the  legal  character  of  the  road  in 
controversy  was  a  vital  one  to  defendants,  and  was  not 
merely  collateral  or  incidental.  Unless  the  public  had 
used  the  road  under  a  claim  of  right  for  the  requisite 
length  of  time,  with  the  knowledge  of  the  owner  that 
such  use  was  adverse,  or  unless  the  owner  had  dedicated 
the  land  over  which  it  passed  to  the  public,  the  defend- 
ants could  not  have  been  guilty  of  the  crime  alleged. 
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No  reason  was  shown  for  not  producing  competent  evi^ 
dence  as  to  the  ownership  of  the  land,  and,  in  the 
absence  of  proof  to  the  contrary,  we  must  presume  that 
it  existed. 

III.    The   district   court   instructed   the   jury   as 
follows : 

"  If  you  find  that  for  a  series  of  years  the  way  in 
question  has  been  traveled  and  used  by  the  public  as  a 

g  .  ^y  ^^.  highway,  and  that  it  has  been  recognized  by 

i^v*den<i :  *^®  proper  authorities  as  a  highway  by  the 
lapse  of  time,  making  of  repairs  and  expenditure  of  the 
public  road  funds  thereon,  and  that  during  such  time  the 
owner  or  owners  of  the  land  have  resided  in  the  imme- 
diate vicinity,  having  actual  knowledge  of  the  fact  of 
such  public  use  and  such  recognition  by  the  public 
authorities,  and  have  acquiesced  therein  without  pro- 
test or  objection,  such  acts  and  conduct  on  the  part  of 
the  land-owners  are  competent  evidence  tending  to  show 
a  dedication  of  th^  highway  to  the  public  use,  and 
should  be  considered  by  you,  with  all  the  other  facts 
and  circumstances  in  evidence,  in  determining  whether 
such  dedication  ever  was  or  was  not  made.  If  you  find 
that  any  such  dedication  was  made  by  a  former  owner 
of  the  land,  and  accepted  by  the  public,  such  dedication 
and  acceptance  would  be  binding  on  all  subsequent 
purchasers." 

Appellants'  only  contention  is  that  this  instruction 
was  erroneous  in  that  the  time  it  mentioned  is  ''  a  series 
of  years ' '  instead  of  a  period  of  not  less  than  ten  years. 
Another  portion  of  the  charge  instructed  the  jury  that 
''  to  constitute  a  highway  by  prescription  the  road  must 
have  been  occupied  and  used  by  the  public,  under  a 
claim  of  right  to  the  same  as  a  highway,  with  the  knowl- 
edge of  the  owner  of  the  land,  for  a  period  of  more  than 
ten  years."  We  do  not  think  the  instruction  is  open  to 
the  objection  made.  Lapse  of  time  is  not  essential  to 
the  establishment  of  a  highway  by  dedication.  In  that 
case  it  is  only  necessary  to  show  the  dedication  by  the 
owner  and  the  acceptance  by  the  public,  and  the  dedica- 
tion may  be  shown  by  writing,  by  declaration,  or  by 
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conduct.  Com.  v.  Coupe^  128  Mass.  65 ;  Washb.  Easem. 
209, 217,  219  ;  Fisher  v.  Beard,  32  Iowa,  353 ;  Morrison  v. 
Marquardt,  24  Iowa,  63 ;  Mosier  v.  Vincent^  34  Iowa,  479. 
It  is  claimed  that  ManderscMd  v.  City  of  Dubuque^  29 
Iowa,  79,  and  Onstott  v.  Murray^  22  Iowa,  457,  announce 
the  doctrine  that  a  lapse  of  ten  years  is  required  to  raise 
a  presumption  of  dedication  from  use  by  the  public.  It 
is  true  those  cases  hold  that  such  a  presumption  will 
arise  from  continued  and  uninterrupted  use  by  the 
public  for  that  length  of  time,  but  they  do  not  hold  that 
an  actual  dedication  may  not  be  shown  without  regard 
to  lapse  of  time  by  proving  such  facts,  and,  such  conduct 
on  the  part  of  the  land-owner,  as  would  amount  to  a 
legal  dedication,  or  would  estop  him  from  denying 
that  it  had  been  made.  We  are  of  the  opinion  that  if 
the  owner  of  the  laud  in  question  knew  for  a  'series  of 
years  that  the  public  were  using  and  treating  the  road 
as  a  highway,  and  expending  funds  in  its  improvemcDt, 
and  that  he  acquiesced  in  what  they  were  doing,  such 
facts  might  well  be  considered  evidence  tending  to  prove 
actual  dedication.     Washb*  Easem.  212-219. 

IV.  The  court  in  instructing  the  jury  read  the 
indictment  as  a  part  of  the  lirst  paragraph  of  its  charge. 

There  is  no  statement  of  the  issues  in  this 
readinc         paragraph,    but  a  blank   appears    therein 
not  copied  In  after  the  following  sentence  :  "The  defend- 
ants  are    on    trial   before    you    upon    the 
following  indictment."     After  the  blank  appears  the 
following:  *' To  which  indictment  the  defendants  have 
entered  a  plea  of  not  guilty."  We  held  in  Hall  v.  Carter^ 
ante,  p.  364,  that  a  similar  method  of  charging  the  jury 
was  erroneous.     What  we  said  in  that  case  as  to  the 
requirements  of  the  charge  is  applicable  to  this.     Code, 
sec.  4440 ;  State  v.  Brainard,  25  Iowa,  578.     Whether 
this  error  was  cured  by  other  portions  of  the  charge  we 
need  not  determine,  since  the  judgment  of  the  district 
court  will  have  to  be  reversed  on  other  grounds. 

V.  Appellants  complain  of  the  seventh  paragraph 
of  the  charge.  We  are  of  the  opinion  that  the  language 
therein  used  is  somewhat  objectionable,  but,  under  the 
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facts  disclosed  by  the  record,  do  not  think  any  prejadice 
resulted  from  it. 

Other  questicms  discussed  by  counsel  are  of  such  a 
nature  as  not  to  require  us  to  determine  them  at  this 
time.  For  the  errors  in  the  admission  of  evidence  which 
we  have  indicated,  the  case  is 

Bevebsed. 


In  re  Van  Brocklin's  Estate, 
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Will:    POWESS    GONFBBRED    ON    EZBCUTOBS :     PERSONAL   TRT7ST.       A 

resident  of  the  state  of  Illinois  made  a  will  and  named  Q.  and  Y., 
residents  of  that  state,  as  his  executors,  and  after  his  death  they 
qualified  as  such  'in  that  state.  In  a  codicil  he  devised  certain 
lands  in  Iowa  to  "  my  executors  in  said  will  named,  in  trust  for 
the  following  purposes  :  It  is  my  will,  and  I  hereby  give  said 
executors  power  to  sell  and  convey  said  land  •  •  ♦  whenever 
they  shall  think  it  advisable  to  do  so."  The  trust  was  for  the  benefit 
of  the  widow  and  children  of  a  deceased  son.  G.  and  V.  did  not 
sell  the  land,  and  the  appellant  caused  the  will  to  be  filed  in  the 
coimty  in  which  the  land  lies,  and  served  notice  on  the  executors 
to  qualify  in  Iowa  and  execute  the  wilL  This  they  failed  to  do, 
and  he  was  appointed  administrator  in  Iowa,  and  as  such  filed  a 
petition  to  sell  the  land  and  distribute  the  proceeds  as  provided  in 
the  will,  on  the  ground  that  the  interest  of  the  beneficiaries,  and 
the  will  itself,  required  that  this  should  be  done.  Hdd  that  the 
petition  was  properly  denied,  because  the  power  to  sell  was  given, 
not  to  executors  in  general,  but  only  to  G.  and  V.,  in  whom  the 
testator  reposed  special  trust  and  confidence,  and  who  had  not 
renounced  the  trust,  nor  refused  to  execute  it  when  in  their  judg- 
ment it  would  be  advisable  to  do  so.  ( Lees  v.  Wetmore,  58  Iowa, 
170,  distinguished;  said  Hodgin  v,  Toler,  70  Iowa,  21,  followed  in 
principle,) 

Appeal  from    Benton   District  Court — Hon.   L.   G. 

KiNNE,  Judge. 

Filed,  M\y  12,  1888. 
The  facts  are  stated  in  the  opinion. 
Mullan  &  Iloff^  for  appellant. 
Oilchrist  &  Haines^  for  appellee. 
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Id,  re  Van  Brocklin's  Estate. 

. 1 

See  VERS,  C.  J. — I.  Conrad  Van  Brbcklin  was  a 
resident  of  Illinois,  and,  prior  to  his  death,  executed  a 
will,  which  was  duly  admitted  to  probat-e  in  that  state 
in  1877.  Among  other  bequests,  he  devised  certain 
real  estate  in  the  state  of  Missouri  to  his  son  William 
A.  Van  Brociklin  and  appointed  Abraham  T.  Green  and 
Henry  O.  Van  Brocklin  executors.  The  will  was  exe- 
cuted in  1871 ;  and  in  1874,  he  executed  a  codicil,  which 
recites  the  fact  that  William  A.  Van  Brocklin  is  dead, 
and  the  testator  devised  said  real  estate  to  the  widow 
and  children  of  his  son.  In  1877,  he  executed  a  second 
codicil,  which  recites  the  fact  that  the  testator  had  sold 
or  exchanged  the  lands  in  Missouri  for  certain  described 
lands  in  Benton  county,  Iowa.  The  material  portion  of 
this  codicil  is  in  these  words:  *'It  is,  therefore,  my 
will,  and  I  hereby  give  and  devise  the  said  land  in  the 
county  of  Benton  and  state  of  Iowa,  above  described, 
to  my  executors  in  said  will  named,  in  trust  for  the 
following  purposes :  It  is  my  will,  and  I  hereby  give 
said  executors  power  to  sell  and  convey  said  land,  and 
to  make,  execute  and  deliver,  as  such  executors,  to  the 
purchaser  or  purchasers  thereof,  good  and  sufficient 
deeds  of  conveyance  of  the  same  whenever  they  shall 
think  it  advisable  to  do  so;  said  sale  to  be  made  either 
at  public  or  private  sale,  as  my  said  executors  shall 
deem  best ;  and,  in  case  such  sale  is  made  by  my  said 
executors,  to  divide  the  proceeds  thereof  in  the  same 
manner  that  I  had  in  said  codicil  provided  for  the  dis- 
position of  the  proceeds  of  the  sale  of  said  land  in  the 
state  of  Missouri,  in  the  f pregoing  codicil  mentioned : 
provided,  however,  that,  if  my  said  executors  have  not 
made  sale  of  said  land  before  the  youngest  child  of  my 
said  son  William  A.  shall  have  arrived  at  the  age  of 
majority,  then  and  in  that  case  it  is  my  will  that  said 
land  shall  not  be  sold  by  my  said  executors."  The 
persons  named  in  the  will  qualified  as  executors  in  Illi- 
nois. The  applicant  to  sell  the'  real  estate  caused  the 
will  to  be  filed  in  Benton  county,  and  served  a  notice 
on  the  executors  to  qualify  in  this  state,  and  execute 
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the  will.  This  they  failed  to  do,  and  the  applicant 
was  appointed  administrator  of  the  estate  of  Conrad 
Van  Brocklin,  and  he  duly  qualified,  and  filed  a  petition 
asking  the  c6urt  to  sell  the  land,  and  distribute  the 
proceeds,  as  provided  in  the  will,  on  the  ground,  sub- 
stantially, that  the  interest  of  the  beneficiaries  required 
that  this  should  be  done,  and  that  the  will  so  author- 
ized and  directed.  The  widow  amd  children  of  William 
A.  Van  Brocklin  were  notified  of  such  proceedings,  and 
the  former  ^nd  one  of  the  latter  appeared,  and  demurred 
to  the  i)etition.  The  demurrer  was  sustained,  and  the 
applicant  appeals. 

II.     The   material    question    is    to    ascertain    the 
interest  of  the  testator,  and  the  power  conferred  upon, 
and  title,   if  any,   in  and  to  the  real  estate,  which  is 
vested  in  the  persons  named  as  executors.     The  testator 
devised  the  land  to  "my  executors  in  said  will  named, 
in  trust."     This,  we  think,  is  equivalent  to  a  devise  to 
Abraham  Green  and  Henry  O.  Van  Brocklin,  whom  the 
testator  had  named  as  executors.      The  will  or  codicil 
also  provides  that  power  is  given  to  **said  executors" 
to  sell  and  convey  said  land  ;  that  is,  the  power  is  given 
the  persons  named  as  executors.      If  the  testator  had 
intended  otherwise,  it  may  well  be  presumed  that  he 
would  have  said   "my  executors."      The  power  con- 
ferred on  such  persons  was  to  sell  the  land  "  whenever 
they  shall  think  it  advisable  to  do  so."      The  testator 
therefore  reposed  in  the  persons  so  named  as  executors 
a  special    "trust  and  confidence."      His  intention,  it 
seems  to  us,  clearly  expressed,  is  that  they  should  act 
for  him,  in  his  place  and  st«ad,  and  that  he  vested  in 
them  the  power  to  do  so.     The  provisions  of  this  will 
are  different  from  those  in  Lees  v.    Wetmore^  58  Iowa, 
170.    In  that  case  the  executors  were  directed  to  sell, 
and  the  only  discretion  vested  in  them  was  as  to  when 
the  sale  should  be  made.      In  the  present  case  a  simple 
power  to  sell  when  they  deemed  advisable  is  given. 
But  the  material  difference  is  that  in  the  cited  case  the 
power  was  conferred  on  the  executors,  and  not  on  the 
persons  named  as  such.     Nor  is  this  case  precisely  like 
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Hodgin  v.  ToUr^  70  Iowa,  21 ;  but  the  only  material  dif- 
ference is  that  in  that  case  the  power  to  sell,  conferred 
on  the  persons  named  as  executors,  was  conferred  upon 
them  jointly,  or  u,pon  the  survivors.  We,  however, 
think  the  intent  of  the  testator  just  as  clearly  appears 
in  this  case  as  in  that.  An  administrator  in  this  state 
has  no  control  over  real  estate,  or  the  power  to  sell  the 
same,  except  as  it  becomes  necessary  to  do  so  in  order 
to  pay  debts.  It  is  true,  the  persons  named  as  execu- 
tors have  not  sold  the  lands ;  but,  as  they  have  not 
renounced  the  trust,  it  must  be  presumed  that  the 
proper  time,  in  their  judgment,  has  not  arrived.  It 
cannot  be  fairly  said  that  they  have  refused  to  execute 
the  trust ;  and,  until  they  do  so,  why  should  the  clear 
intent  of  the  testator  be  set  aside  and  ignored  ?  Tainter  ' 
^J.  Clark,  13  Mete.  220-227.  We  are  of  the  opinion 
that  the  demurrer  was  correctly  sustained. 

Affirmed. 


Thompson  v.  Maxwell. 


1.  Appeal :  evidence  to  support  verdict.  Where  there  is  a  fair 
conflict  in  the  evidence  this  court  will  not  distiu-b  the  verdict 
based  thereon. 

3.  Settlement:  contradiction  of  receipts  by  parol.  Since 
receipts  showing  a  settlement  are  but  prima-facie  evidence  of  that 
fact,  and  may  be  contradicted  by  parol,  held  that  where  there  was 
such  a  contradiction,  and  a  finding  by  the  jury  that  there  was  no 
settlement,  this  court  could  not  interfere  with  such  finding  as  being 
unwarranted. 


Appeal    from    Polk   District   Court.— BlON.    Josiah 

GiVEjff,  Judge. 


Filed,  May  12,  1888. 
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I 

t 

Action  on  ap  account  for  work  and  labor  performed. 
Answer:  (1)  in  denial;  (2)  pleading  payment;  and 
(  8 )  that  there  had  been  a  settlement  of  the  account,  and 
the  balance  due  thereon  ascertained,  and  that  the  same 
was  paid.  Verdict  and  judgment  for  plaintiff, '  and 
defendant  appeals. 

Baylies  &  Baylies^  for  appellant.' 

Outhrie  &  Maley^  for  appellee. 

Keed,  J. — I.  It  was  contended  that  the  finding  of 
the  jury  that  any  amount  was  due  plaintiff  is  contrary 

to  the  evidence ;  but  there  was  a  fair  conflict 

^'  deno^to  8up^  in  the  evidence,  and,  under  the  settled  rule, 

port  verdict  ^^  cannot   interfere    with  the  verdict  on 

that  ground. 

II.    The  court  gave  the  following  instruction : 
*'  The  burden  is  upon  defendant  to  prove  his  allega- 
tion of  settlement  and  payment  by  a  preponderance  of 
s.  srpTLWKHT:  evidence.      If    there    was  a  reckoning  of 
Sf°iw^ipu  by  accounts  between  them,  and  a  result  arrived 
parol.  at,  to  which  both  agreed,  that  would  be  a 

full  and  completed  settlement,  and  binding  upon  both 
,  parties.  If  there  was  a  settlement,  the  presumption  is 
that  it  included  all  matters  of  account  to  the  date  of 
such  settlement,  unless  it  is  alleged  and  proven  that,  by 
agreement,  fraud  or  mistake,  certain  items  or  accounts 
were  omitted.  The  plaintiff  does  not  so  allege  or  prove, 
but  denies  that  there  was  a  settlement,  and  asks  to 
recover  upon  account.  If  you  find  there  was  a  settle- 
ment, you  will  presume  it  was  of  all  items  of  account 
between  them  to  its  date ;  and  the  plaintiff  in  such  case 
cannot  recover  therefor.  Receipts  reciting  a  settlement 
are  not  conclusive  evidence  thereof,  but  are  open  to  be 
explained  or  even  contradicted  by  the  party  against 
whom  they  run." 

It  was  contended  that  the  verdict  is  against  that 
instruction.  Defendant  testified  that  there  was  a  settle- 
ment of  all  matters  of  account  between  the  parties ;  and 
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he  introduced  a  receipt,  signed  by  plain tifF,  which 
recites  that  it  includes  all  accounts  against  defendant. 
The  receipt  was  attached  to  a  bill  of  articles  which 
plaintiff  had  presented  to  defendant,  bat  which,  owing 
to  a  change  in  their  relations,  she  had.  requested  him  to 
return  to  her.  He,  however,  preferred  to  retain  them, 
and  pay  her  their  value.  She  testified  that,  while  she 
attempted  to  effect  a  settlement  with  him  of  the  account 
sued  on,  they  never  in  fact  did  settle  it,  and  that  she 
did  not  know,  when  she  signed  the  receipt,  which 
defendant  wrote,  that  it  contained  the  statement  as  to 
the  settlement:  The  receipt  was  prima-fade  evidence 
of  a  settlement ;  but,  as  it  was  subject  to  explanation  or 
contradiction,  the  jury  may  well  have  found,  under  the 
evidence,  that  no  settlement  was  ever  in  fact  made. 
The  verdict  may  be  wrong ;  but  it  is  not  without  the 
support  of  evidence,  and  we  cannot  disturb  it.  The 
judgment  will  bo 

Affirmed. 


The  Aultman  &  Taylor  Company  v.  Trainer. 

Sale  of  Machine :  AonoN  on  furchasb  note  :  warranty  :  fau^urb 
OF  OONBIDSRATION :  BViDBNCE.  In  an  action  upon  a  promissory  note 
given  for  the  purchase  price  of  a  machine,  where  the  defense  was 
failure  of  consideration  and  breach  of  written  warranty,  defendant 
was  permitted,  without  objection,  to  testify  to  the  contents  of  the 
alleged  written  warranty,  without  laying  a  foundation  for  the 
introduction  of  such  secondary  evidence,  and  plaintiff  did  not  after- 
wards move  to  exclude  this  testimony.  J7e/d  that  it  could  not  af  ter^ 
wards  object  to  the  testimony  of  the  defendant  and  others  as  to  the 
worthlessness  of  the  machine  on  the  ground  that  no  warranty  had 
been  proved ;  and  that,  at  all  events,  such  testimony  was  admis- 
sible on  the  issue  of  failure  of  consideration. 

Appeal    from   Ida    District    Court.  —  Hon.    J.    H. 

Macomber,  Judge. 

Filed,  May  12,  1888. 
7oL.  74—27 
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Action  on  a  promissory  note.  Defence,  failure  of 
consideration  and  breach  of  warranty.  The  court 
instructed  the  jury  to  return  a  verdict  for  plaintiff.  A 
verdict  was  so  returned,  and  judgment  rendered  thereon 
in  favor  of  plaintiff.    Defendant  appeals. 

L.  A.  Berrpy  for  appellant. 

C.  W.  Rollins^  for  appellee. 

Robinson,  J. — The  defense  of  defendant  is  set  out 
in  the  fourth  and  fifth  divisions  of  his  answer.  The 
making  of  the^note  is  admitted  in  each.  The  fourth 
division  as  amended  alleges  a  failure  of  consideration  of 
the  note,  in  that  it  was  given  for  a  threshing-machine 
separator,  which  plaintiff  warranted  to  do  good  work, 
and  agreed  to  make  do  good  work,  and  that  the  separa- 
tor proved  to  be  worthless,  and  was  not  made  to  work 
according  to  the  agreement.  The  fifth  division  alleges 
that  the  note  in  suit  was  given  for  a  threshing-machine 
purchased  by  defendant  of  plaintiff ;  that  plaintiff  in 
writing  warranted  said  machine  to  do  good  and  perfect 
work,  and  agreed  to  surrender  the  note  and  take  back 
the  machine  in  ca^e  it  did  not  work  as  warranted,  upon 
receiving  notice  of  that  fact ;  that  said  machine  failed  to 
work  as  warranted,  and  was  utterly  worthless  save  for 
iron  and  fire-wood  ;  that  plaintiff  was  promptly  notified 
of  said  failure  and  requested  to  take  back  the  machine 
and  return  the  note,  bit  failed  so  to  do.  Defendant 
further  alleges  that  he  is  not  able  to  attach  a  copy  of 
the  warranty  to  his  answer  for  the  reason  that  it  is 
lost. 

I.  Defendant  was  permitted  to  testify  without 
objection  as  to  the  contents  of  the  written  warranty 
referred  to  in  his  answer.  He  was  then  asked  to  state 
how  the  separator  operated.  This  question  was  objected 
to  by  plaintiff  on  the  ground  that  it  was  incompetent, 
immaterial  and  irrelevant,  and  the  objection  was  sus- 
tained. Defendant  attempted  to  prove  by  another  wit- 
ness that  the  machine  was  worthless  except  for  old  iron 
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and  fire-wood,  and  that  it  ne^er  did  good  work.  This 
was  objected  to  by  plaintiflE  *'as  incompetent,  imma- 
terial and  irrelevant  at  this  stage  of  the  cai^e,  for  the 
reason  that  they  have  laid  no  foundation  for  the  testi- 
mony." The  objection  was  sustained.  These  rulings  of 
the  district  court  are  assigned  as-  errors.  We  inf <er  from 
the  arguments  of  counsel  that  the  objections  were  sus- 
tained on  the  theory  that  defendant  had  failed  to  lay  the 
foundation  for  proving  the  contents  of  the  warranty  by 
oral  testimony ;  hence  that  no  warranty  had  been  shown. 
The  answer  to  this  is  that  the  oral  evidence  of  the 
terms  of  the  warranty  was  introduced  without  objection, 
and,  after  it  was  shown  that  due  diligence  to  obtain  the 
writing  itself  had  not  been  used,  no  effort  was  made  to 
exclude  the  evidence  already  given.  We  do  not  think 
the  competency  of  this  evidence  could  be  called  in  ques- 
tion by  objections  made  to  evidence  which  was  of  itself 
proper.  But  the  evidence  excluded  would  have  been 
proper  even  if  there  had  been  no  evidence  of  warranty. 
The  fourth  division  of  the  answer  pleaded  a  failure  of 
consideration,  and  the  evidence  objected  to  would  have 
tended  to  sustain  that  plea. 

11.  Other  questions  discussed  by  counsel  are  not 
likely  to  arise  on  another  .trial,  and  need  not  be  con- 
sidered.   For  the  errors  pointed  out  the  case  is 

Revebsed. 


Gabbetsoit  v.    The  Equitable  Mutual  Life  and 

Endowment  Association. 


1.  Appeal:  EVIDENCE  TO  SUPPORT  VERDICT.  There  being  a  fair 
conflict  in  the  evidence  upon  which  the  jury  found  that  defendant 
did  not  mail  a  notice  of  assessment  to  the  assured,  this  court  can- 
not disturb  that  finding. 


74  419 
97  233 
97    241 
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9.      :  ONLY  QUESTIONS  RAISED  BELO^  CONSIDERED.     In  an  action 

at  law  on  a  certificate  of  insurance  on  the  afisessment  plan,  the 
court's- inJstructionB,  which  were  not  excepted  to,  allowed  a  verdict 
not  to  exceed  twentj-five  hundred  dollars,  and  a  verdict  for  that 
amount  was  returned.  No  motion  in  arrest  of  judgment  was 
made,  and  no  claim  presented  that  the  verdict  should  have  been  for 
a  merely  nominal  amount,  nor  that  an  action  at  law  would  not  lie, 
nor  that  a  judgment  at  law  could  not  be  rendered  against  the 
defendant,  under  the  doctrine  of  Newman  v.  Covenant  Mut. 
Ben,  Aet^n,  72  Iowa,  843.  Hdd  that  those  claims  could  not  now  be 
urged  in  this  court,  and  that  the  verdict  could  not  be  disturbed  as 
being  excessive. 

Appeal  from  Black  HawJc  District  Court. —Roy.  D.  J. 

Lenehan,  Judge. 

Piled,  May  12,  1888. 

This  is  an  action  upon  a  certificate  of  insurance 
xiI>on  the  life  of  one  Mary  Garretson.  There  was  a  trial 
by  jury,  and  a  verdict  and  judgment  for  plaintiff. 
Defendant  appeals. 

J.  J.  Tolerton  and  0.  O.  Miller^  for  appellant. 

Whiting  S.  Olarky  for  appellee. 

RoTHROOK,  J. — I.  The  defendant  is  a  mutual  life 
insurance  company  organized  upon  the  assessment  plan. 
1.  AmAL-  ^*  issues  certificates  of  insurance  to  its 
SipiS'*^  members  upon  the  payment  of  a  member- 
verdict.  gj^jp  fog^  and  npon  the  agreement  to  pay 
assessments  to  cover  losses  by  the  death  of  its  members. 
The  certificate  and  by-laws  of  the  company  provide 
that,  upon  failure  to  pay  any  assessment  at  the  home 
oflSice  within  thirty  days  after  the  date  of  notice  of  the 
loss,  the  certificate  shall  be  forfeited ;  and  the  mailing 
of  the  notice  of  assessment  at  Waterloo,  Iowa,  was  to 
be  regarded  as  notice  of  the  loss.  A  certificate  of 
twenty-five  hundred  dollars  was  issued  to  Mary  Garret- 
son  on  the  first  day  of  April,  1884,  and  she  died  on  the 
twenty-ninth  day  of  August,  1885.  The  plaintiff  is  the 
beneficiary  under  her  certificate,  and  brought  this  action 
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to  rfecover  the  amount  of  the  certificate.  The  defend- 
ant, by  its  answer,  admitted  the  issuance  of  the  certifi- 
cate, but  pleaded  that  the  same  was  forfeited,  before 
the  death  of  Mary  Garretson,  by  a  failure  to  pay  an 
assessment  made  for  a  loss,  which  was  duly  levied  on 
the  fifteenth  day  of  January,  1885 ;  that  the  assured 
was  duly  notified  by  mail  of  said  loss,  on  -said  fifteenth 
day  of  January,  1885,  and  failed  to  pay  the  same  within 
thirty  days ;  and  that,  by  reason  of  such  failure,  she 
forfeited  her  certificate,  and  the  plaintiff  is  not  entitled 
to  recover  any  amount  thereon.  The  plaintiff,  by  way 
of  reply,  averred  that  the  notice  of  the  death  loss,  dated 
January  15,  1885,  was  not  mailed  to  the  insured,  but, 
with  two  other  notices  inclosed  in  an  envelope,  was 
mailed  to  Flora  Garretson,  the  plaintiff,  but  that  it  was 
never  received  by  the  insured,  nor  by  the  plaintiff,  untU 
after  the  death  of  Mary  Garretson.  Other  facts  were 
pleaded  in  the  reply,  which  it  was  claimed  constituted  a 
waiver  of  the  failure  to  pay  the  said  amount ;  but,  as 
we  view  the  case,  they  are  not  material  to  be  considered 
in  determining  this  appeal.  The  court  submitted  to  the 
jury  two  questions,  the  answers  to  which  were  required 
to  'be  returned  with  the  general  verdict.  These  ques- 
tions, with  the  answers,  were  as  follows :  "(1)  Did  the 
defendant  cause  a  notice  to  be  mailed  to  Mamie  Garret- 
son, directed  to  her  address,  as  provided  by  the  condi- 
tions on  the  back  of  certificate,  in  January,  1885, 
notifying  her  of  assessment  No.  12?  No.  (2)  Soon  after 
the  expiration  of  thirty  days  from  the  mailing  of  said 
notice,  did  the  defendant  cause  a  postal-card  to  be 
deposited  in  the  post-oflSice  at  Waterloo,  Iowa,  directed 
to  the  address  of  Mamie  Garretson,  Des  Moines,  Iowa, 
notifying  her  that  the  books  of  the  office  show  assess- 
ment No.  12  to  be  unpaid?  No."  There  was  a  contro- 
versy upon  the  trial  as  to  whether  the  defendant,  in 
addition  to  the  notice  of  assessment,  mailed  a  postal- 
card  to  the  insured  after  the  expiration  of  thirty  days 
from  the  mailing  of  the  notice.  The  court  instructed 
the  jury  upon  this  point  in  the  case  as  follows : 
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*'  If  you  find  from  the  evidence  that  no  notice  was 
ever  mailed  to  the  insured,  Mamie  Garretson,  of  the 
assessment  made  January  15,  1885,  and  that  she  never 
received  any  notice  or  had  any  knowledge  of,  the  levy- 
ing of  said  assessment  by  the  defendant  company,  then 
your  verdict  should  be  for  the  plaintiff  upon  this  issue 
in  the  case.'* 

The  instruction  given  by  the  court  to  the  jury  was 
not  excepted  to  by  either  party.  It  is  therefore  appar- 
ent that,  under  the  above  instruction,  and  the  answers 
to  the  questions  returned  by  the  jury,  all  other  ques- 
tions, such  as  waiver  and  the  like,  are  out  of  the  case, 
provided  the  evidence  warranted  the  jury  in  answering 
the  questions  as  they  did.  The  defendant  insists  that 
the  answers  to  the  questions  are  unsustained  by  the  evi- 
dence. The  evidence  as  to  this  question  is  in  conflict. 
It  appears  that  two  others  of  the  same  family  were 
holders  of  certificates  of  insurance  issued  by  the  defend- 
ant, and  we  think  the  jury  may  fairly  have  found  from 
the  evidence  that  no  notice  was  mailed  to  Mary  Garret- 
son, but  that  all  three  of  the  notices  to  the  members  of 
the  family  were  mailed  to  one  of  the  others,  and  that  it 
was  never  seen  by  the  insured,  and  that  she  had  no 
knowledge  of  the  assessment  during  her  life.  We  do 
not  deem  it  necessary  to  set  out  the  evidence  on  this 
point.  It  is  sufficient  to  gay  that  we  are  satisfied  we 
ought  not  to  interfere  with  the  verdict  as  being  contrary 
to  the  evidence. 

Objections  were  made  by  defendant  to  certain  evi- 
dence of  conversations  had  with  the  agent  of  the 
defendant  who  induced  the  insured  to  become  a  mem- 
ber of  the  company.  This  evidence  tended  to  show  a 
waiver  of  the  conditions  providing  for  a  forfeiture. 
These  and  other  objections  to  evidence  need  not  be  con- 
sidered ;  for,  as  we  have  seen,  the  question  of  waiver  is 
out  of  the  case.  The  verdict  of  the  jury  is  not  based 
upon  a  waiver  of  forfeiture,  but  upon  the  ground  that 
there  was  no  forfeiture,  and  we  do  not  think  that  there 
is  any  ground  for  certain  objections  made  to  the  evidence 
introduced  by  the  plaintiff,  upon  the  question  of  fact 
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aa  to  whether  the  insured  had  notice  of  the  assessment, 
for  the  failure  to  pay  which  the  defendant  claims  a  for- 
feiture. 

11.    It  is  insisted  that  the  verdict  is  excessive,  and 
that  it  should  have  been  for  merely  a  nominal  amount. 

The  verdict  is  for  twenty-live  hundred  dol- 


f. 

raised  below 


Que-tion?  lars,  the  full  amount  of  the  certificate.  The 
"nsidewdT  evidence  showed  that  an  assessment  on  mem- 
bers liable  to  pay  at  date  of  August  29, 
1885,  would  have  realized  $2,588.88  if  all  members  had 
paid,  and  that  an  assessment  made  at  the  time  of  the 
trial  would  have  made  $2,073  if  all  had  paid  ;  and  the 
court  instructed  the  jury,  upon  that  question,  as  fol- 
lows: "A  statement  has  been  introduced  in  evidence 
showing  what  the  amount  of  one  full  assessment  upon 
all  the  members  in  the  association  at  the  time  of  the. 
death  of  the  insured  would  be ;  and  the  plaintiff  would 
be  entitled  to  interest  on  the  amount  you  find,  if  any- 
thing, at  six  per  cent,  per  annum  from  a  time  sixty  days 
after  notice  to  the  defendant  company  of  the  death  of 
the  insured  ;*and,  if  you  find  for  the  plaintiflf,  you  will 
compute  the  amount  she  is  entitled  to,  and  return  your 
verdict  for  the  amount  you  find,  not  exceeding  the  sum 
of  twenty-five  hundred  dollars.'* 

As  we  have  said,  the  instructions  of  the  court  wpre 
not  excepted  to,  and  the  motion  for  a  new  trial  made  no 
claim  that  the  verdict  should  have  been  for  a  merely 
nominal  amount.  It  is  claimed  that  the  verdict  was 
excessive.  No  motion  in  arrest  of  judgment  was  made, 
and  no  claim  was  at  any  time  presented  that  an  action 
at  law  would  not  lie,  nor  that  no  judgment  at  law  could 
be  rendered  against  the  defendant.  If  counsel  are  to  be 
understood  as  making  this  claim  now,  it  comes  too  late. 
No  question  can  be  presented  here  which  was  not  pre- 
sented to  the  court  below.  The  rule  is  so  well  under- 
stood that  we  need  not  cite  authority  in  its  support.  It 
is  projjer  to  say  that  the  cause  was  tried  in  the  court 
below  before  the  case  of  Newman  v,  Con.  Mut,  Ben. 
Ass'riy  72  Iowa,  242,  and  other  cases  against  assessment 
insurance  companies,  were  decided  by  this  court.     Under 
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the  instructions  of  the  court  to  the  jury,  and  npon  the 
theory  by  which  the  cause  was  tried  in  the  district  court 
by  both  parties,  the  verdict  cannot  be  said  to  be  exces- 
sive. We  are  united  in  the  conclusion  that  the  judg- 
ment should  be 
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!•  Instructions :  not  warranted  by  pleadings  or  proof.  It  is 
error  to  give  instructions  based  on  facts  not  pleaded,  and  of  which 
there  is  no  evidence.  (For  iUustrations  and  authorities  cited,  see 
opinion.) 

2.  Verdict:  indefinttb  answers  to  special  interrogatories. 
Where  the  evidence  is  insufficient  to  enable  the  jury  to  answer 
special  interrogatories  in  the  affirmative,  negative  answers  should 
be  given  in  clear  and  decided  language ;  and  where  such  answers 

(  are  so  uncertain  and  evasive  that  it  cannot  be  determined  whether 
they  accord  or  conflict  with  the  general  verdict,  they  ought  not  to 
be  aUowed  to  stand.    (See  opinion  for  illustrations.) 

Appeal  from  Linn  District  Court. — Hon.  J.  IT. 

Preston,  Judge. 

Filed,  May  14,  1888. 

The  petition  states  that  the  defendant  negligently 
left  a  freight  car  standing  in  and  upon  a  public  highway 
running  through  the  town  of  Peralta,  on  defendant's 
railway,  and  that  A.  Bolton  was  passing  along  such 
highway,  driving  a  team  of  two  horses  attached  to  a 
wagon  ;  that  said  car  was  so  placed  upon  said  highway 
that  a  large  portion  thereof  was  occupied  by  the  same, 
and  the  free  passage  of  the  highway  was  obstructed  by 
said  car ;  that  said  Bolton,  in  attempting  to  pass  the  car 
with  said  team,  was  ''crowded  for  room,  and  his  team, 
taking  fright  at  said  car,  became  and  was  unmanageable 
and  ran  away,'*  whereby  Bolton  was  greatly  injured; 
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*'that  plaintiflE  has  been  duly  appointed  and  is  now 
acting  as  trustee  of  tlie  said  Bolton,  and  others  bene- 
ficially interested  in  the  prosecution  of  this  claim,  and, 
as  such,  is  fully  authorized  to  bring  and  maintain  thd 
action.'*  Trial  by  jury.  Verdict  and  judgment  for 
plaintiff.    The  defendant  appeals. 

Mills  &  KeeleTj  for  appellant 

H^nry  Rickety  for  appellee. 

Seevers,  C.  J. — I.    The  grounds  on  which  plain- 
tiff seeks   to   recover,    briefly  stated,  are: 
'•  not^Sr''"''  (1)  That  the  highway  was  obstructed  by  the 
pieil^dtiigsor    Car;  and  (2)  that  the  team  took  fright  at 
^^^ '  said  car.     In  the  seventh  and  eighth  para- 

graphs of  the  charge,  the  court,  in  substance,  instructed 
the  jury: 

"And  if  you  further  find,  from  all  the  evidence, 
that  said  car,  placed  and  left  where  you  may  find  from  the 
evidence  it  was  placed  and  left,  was  an  object  apt  to 
frighten  horses  of  ordinary  gentleness,  *  *  *  then 
you  would  be  warranted  in  finding  that  defendant  was 
guilty  of  negligence." 

We  think  this  instruction  was  erroneous,  for  the 
reason  that  it  was  not  alleged  that  the  car,  placed  as  it 
was,  was  apt  to  frighten  horses  of  ordinary  gentleness. 
The  only  material  questions  were :  Was  the^  highway 
obstructed  by  the  car,  and  did  the  horses  become  fright- 
ened at  the  car  ?  and  not  whether  horses  of  ordinary 
gentleness  were  apt  to  become  so.  There  was  no  such 
issue,  and  there  was  no  evidence  introduced  tending  to 
establish  such  fact.  The  recovery  must  be  obtained  on 
the  grounds  stated  in  the  petition,  and  not  on  another 
and  different  ground.  Manuel  v.  Chicago,  H,  I.  &  P. 
Ry.  Co.,  66  Iowa,  656.  See,  also,  Gilbert  v.  Flint  &  P. 
M.  Ry.  Co.,  51  Mich.  488;  8.  c,  16  N.  W.  Rep.  868; 
O^Dpnnell  v.  Chicago,  M.  &  St,  P.  Ry.  Co.,  69  Iowa, 
102. 

II.  Tliere  was  evidence  tending  to  show  that  the 
horses  driven  by  Bolton  became  frightened  at  or  when 
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crossing  a  bridge,  and  that  he  whipped 
them,  which  caused  them  to  run,  and  that 
they  were  unmanageable,  and  beyond  his  control,  before 
And  at  the  time  he  reached  the  crossing.  The  court 
instructed  the  jury  as  follows  : 

*'If  you  find  from  the  evidence  that,  before  reach- 
ing the  crossing,  said  Bolton's  team  became  unman- 
ageable, and  ran  away,  either  from  fright  or  whipping 
or  both,  and,  while  running  over  said  crossing,  they 
shied  at  the  freight  car  standing  at  or  on  said  crossing, 
and  caused  the  accident,  then  the  injury  was  not  caused 
by  any  negligence  of  defendant,  unless  the  jury  find 
that  such  accident  would  have  occurred  if  said  team  had 
not  become  so  frightened  or  run  before  reaching  said 
crossing.'* 

The  evidence  tended  to  show  that  the  highway  was 
fifty  feet  wide,  and  that  planks  were  laid  down  across 
it,  and  that  the  travel  crossed  on  said  planks,  which 
were  twelve  or  fourteen  feet  long,  and  that  the  car  stood 
on,  or  the  bumper  projected  some  distance,  not  exceed- 
ing three  to  five  feet,  over  the  planked  way.  .  Counsel  for 
appellant  contend  that  the  latter  portion  of  the  forego- 
ing instruction  is  erroneous,  and  their  position  must  be 
sustained.  There  is  not  a  single  fact  or  circumstance  in 
the  case  upon  which  such  portion  of  the  instruction  can 
be  properly  based.  There  was  sufficient  room  for  the 
team  to  have  passed  over  the  plank- way,  although  the 
car  projected  over  it ;  and  if  the  team  became  frightened, 
was  whipped,  and  was  beyond  control  before  reaching 
the  crossing,  there  is  no  evidence  tending  to  show  that 
the  accident  would  have  occurred  if  the  team  had  not 
•become  so  frightened. 

III.  The  court  instructed  the  jury:  "In  deter- 
mining the  amount  of  the  recovery  you  may  find  the 

plaintiff  entitled  to,  you  will  also  consider 
the  age  and  capacity  of  said  Bolton,  at  the 
time  of  the  accident,  to  work,  his  business,  the  amount 
of  his  earnings  and  his  capacity  to  earn  money."  Bol- 
ton was  seventy-two  years  old,  and  a  farmer,  but  there 
was  no  evidence  tending  to  show  his  earnings,  except 
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that  Bolton  testifies  that  the  accident  "knocked  off 
forty  per  cent."  of  his  ability  to  labor ;  but  this  has  no 
tendency  to  show  his  earnings  either  before  or  after  the 
accident.  Gardner  v.  Burlington^  O.  R.  <fe  JT.  Hy.  Co.^ 
68  Iowa,  592. 

IV.  The  court  submitted  certain  interrogatories  to 
the  jury,  which,  and  the  answers  thereto,  are  as  follows : 

"  (1)  Did  Bolton  see  the  freight  car  standi  ng 

*  indeflnite*       ou  the  uorth  side-track,  and  the  situation  of 

•peoiai  inter-  said  Car,  before  he  drove  his  team  upon  the 

rogatories.        ^        ,      «       *         tt  -i  7 

tracks «  A.  He  saw  the  car  on  the  north 
side-track.  (2)  Was  said  freight  car,  and  its  actual 
position,  in  open  and  plain  sight  to  Bolton  before  he 
drove  upon  defendant's  tracks?  A.  As  to  the  actual 
position  we  cannot  say.  *  *  *  (5)  Was  Bolton's 
team  a  young  team,  liable  to  become  frightened  at  cars 
standing  on  or  near  the  highway?  A.  Colts  about  as 
other  colts.  (6)  Do  you  find  that  Bolton's  team  was  a 
safe  one  to  drive  past  freight  cars  in  the  manner  it  was 
actually  driven  ?  A.  As  safe  as  ordinary  colts.  *  *  * 
(8)  Was  Bolton's  team  one  of  ordinary  gentleness  in 
respect  to  becoming  frightened  at  cars  standing  in,  or 
partly  in,  the  highway?    A.  Yes  ;  for  a  young  team.'* 

The  defendant  filed  a  motion  for  a  new  trial,  on  the 
ground,  among  others,  that  the  answers  to  the  second, 
fifth,  sixth  and  eighth  interrogatories  are  un'certain  and 
evasive.  If  the  evidence  was  insuflBcient  to  enable  the 
jury  to  answer  the  interrogatories  in  the  affirmative,  a 
negative  answer  should  have  been  given  in  clear  and- 
decided  language.  There  is  no  escape  from  the  conclu- 
sion that  the  jury  could  and  should  have  responded  by 
simply  saying  "Yes"  or  "No."  Had  this  been  done, 
the  legal  effect  of  such  findings  could  have  been  deter* 
mined ;  but  there  is  no  legal  standard  by  which  the  effect 
of  the  foregoing  answers  can  be  ascertained,  and' 
whether  they  accord  or  conflict  with  the  general  verdict 
it  is  impossible  to  determine. 

Counsel  for  the  appellant  insist  that  it  affirmatively 
appears  that  the  plaintiff  cannot  maintain  this  action, 
because  he  is  not  a  real  party  in  interest;  and  it  is 
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insisted  that  he  cannot  recover,  because  Bolton  was 
guilty  of  contributory  negligence ;  but,  as  the  evidence 
may  not  be  the  same  on  another  trial,  no  beneficial 
result  would  be  obtained  by  determining  such  questions 
now.  There  are  errors  assigned  on  rulings  of  the  court 
in  admitting  and  rejecting  evidence  which  will  probably 
not  occur  on  another  trial,  and  are  therefore  not  deter- 
mined. 

Reversed. 


Brown  v.  The  State  Insurance  Compant. 

1.  Hividence:  unattthbntioatbd  lbttbb:  brrob  without  pbbju- 
DiCB.  There  is  no  prejudice,  and  therefore  no  reversible  error,  in 
admitting  in  evidence  a  letter  not  fully  authenticated,  when  its 
only  effect  is  to  establish  a  fact  already  established  by  testimony 
not  objected  ta 

2.  Fire  Insurance:  powbr  of  adju^tino  aobnt  to  waive  con- 
ditions. Where  a  claim  for  loss  of  insured  property  is  placed  by 
the  company  in  the  hands  of  an  agent  for  adjustment,  it  wiU  be 
presumed  that  he  is  authorized  to  do  whatever  is  required  to  be 
done  in  adjusting  the  loss ;  and,  in  this  case,  held  that  such  an 
agent  was  presumed  to  have  authority  to  waive  the  requirement  of 
the  policy  as  to  keeping  books  and  invoices  in  a  fire-proof  safe. 
(JSoUis  V,  State  Ins.  Co,,  65  Iowa,  454,  distinguished.) 

8.    :    WAIVER  of  conditions  of  policy:    what  amounts  to. 

Where  a  policy  of  fire  insurance  required  the  insured  to  keep  his 
books  and  invoices  in  a  fire-proof  safe,  or  in  such  a  manner  as  to 
avoid  danger  of  their  being  destroyed  with  the  insured  property ; 
but  he  kept  them  in  a  wooden  desk  in  the  building  with  the 
insured  goods,  and  they  were  all  burned  together ;  held  that  the 
company  waived  the  requirement,  when,  upon  being  informed  of 
the  facts,  it  demanded  that  the  insured  obtain,  and  induced  him  to 
incur  trouble  and  expense  in  procuring,  duplicates  of  the  burned 
invoices,  to  be  used  instead  of  the  originals  in  adjusting  the  loss. 
{Hollis  V,  State  Ins.  Co.,  65  Iowa,  454,  followed,  and  Fitchpatrick 
V.  Hawkey e  Ins.  Co.,  53  Iowa,  885,  distinguished.) 

Appeal  from  Polk  District  Court 

Filed,  May  14,  1888. 

Action  on  a  fire  insurance  policy.     Verdict  and 
judgment  for  plaintiflE.     Defendant  appeals. 
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Cummins  &  Wright^  for  appellant. 

/.  K.  Macomher  and  George  A.  Underwood^  for 
appellee. 

Beed,  J. — The  property  insured  was  a  stock  of 
meTchandise.  The  policy  was  issued  on  a  written  appli- 
cation, which  was  endorsed  on  the  policy  when  it  was 
issued,  and  which  contained  the  following  agreement : 
"Applicant  further  agrees  to  keep  a  set  of  books  show- 
ing all  purchases  and  sales  for  cash  and  credit  separ- 
ately, and  to  keep  a  copy  of  the  last  inventory ;  and 
that  said  books  and  inventory  shall  be  kept  in  a  fire- 
proof safe,  or  in  such  a  manner  as  to  avoid  danger  of 
their  being  destroyed  with  the  property  hereby  insured.'* 
Defendant  pleaded  a  breach  of  this  undertaking,  and 
plaintiff  in  reply  pleaded  a  waiver  of  such  breach.  The 
evidence  showed  without  any  conflict  that  plaintiff  did 
not  keep  his  books  and  inventory  in  a  fire-proof  safe, 
but  kept  them  in  a  wooden  desk  in  his  store,  and  that 
they  were  destroyed  by  the  fire  that  destroyed  the 
insured  proi)erty.  The  matter  relied  on  by  plaintiff  as 
constituting  a  waiver  of  this  breach  of  his  agreement  is 
that  defendant,  with  full  knowledge  of  the  manner  in 
which  the  books  and  inventories  had  been  kept,  and 
that  they  had  been  destroyed  by  the  fire,  required  him 
to  procure  and  produce  copies  of  all  invoices  and  bills 
of  goods  purchased  by  him  for  a  number  of  years  before 
the  fire,  and  that,  in  obedience  to  such  demand,  he  did, 
at  great  expense  and  trouble,  procure  copies  of  such 
bills  and  invoices,  and  submitted  them  to  defendant. 
The  evidence  shows  that  defendant,  when  it  received 
notice  of  the  fire  and  a  proof  of  the  loss  furnished  by 
plaintiff,  placed  the  claim  in  the  hands  of  0.  F.  Leavitt, 
one  of  its  adjusters,  who  went  to  the  scene  of  the  fire 
and  examined  plaintiff  with  reference  to  the  circum- 
stances  of  the  loss.  In  his  examination,  plaintiff  dis- 
closed the  facts  as  to  the  destruction  of  the  books  and 
inventories,  and  the  manner  in  which  they  had  been 
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kept.  After  the  examination  was  closed,  Leavitt 
served  upon  plaintiff  a  notice  in  writing,  as  follows: 
*'  You  are  hereby  notified  and  required  to  furnish,  at 
your  earliest  convenience,  *  *  *  the  State  Insurance 
Company  of  Des  Moines  your  original  bills  of  purchase, 
or,  if  they  are  lost  or  destroyed,  jou  will  rf  nrnish  cer- 
tified copies  thereof  procured  from  the  various  houses 
from  which  you  have  bought  goods.  These  must 
cover  all  your  purchases  from  the  time  you  bought 
the  stock  of  A.  P.  Condit  to  time  of  fire  which 
destroyed  said  stock.  This  demand  is  made  under 
the  conditions  of  the  policy  you  hold  of  said  com- 
pany. See  *  Proceedings  in  Case  of  Loss."'  In  com- 
pliance with  this  demand,  plaintiff  did  procure  from 
such  of  the  wholesale  houses  with  which  he  had  dealt 
as  continued  in  business  copies  of  the  invoices  of  the 
goods  purchased  by  him  from  them  during  the  time 
covered  by  the  demand.  In  doing  that  he  spent  con- 
siderable time,  and  incurred  some  expense  and  incon- 
venience. He  notified  defendant  that  he  had  procured 
them,  and  Leavitt  again  went  to  his  place  and  exam- 
ined them,  and  it  was  not  until  after  that  was  done 
that  defendant  refused  to  pay* the  loss. 

I.  The  district  court,  against  defendant's  objection, 
admitted  in  evidence  a  letter  received  by  plaintiff,  and 

which  purports  to  have  been  written  by 
*'  5Jinth?!Iti.  Leavitt.  The  letter  is  written  on  defend- 
e?ror  4ift boat  aut's  Ictter-hcad,  and  purports  to  have  been 
preju  oe.  ^^yritten  at  its  agency  at  Kansas  City,  Mo., 
but  there  was  no  evidence  of  the  genuineness  of  Leavitt 's 
signature  to  it.  It  points  out  a  number  of  particulars 
in  which  the  proof  of  the  loss  and  the  accompanying 
papers  are  alleged  to  be  insufficient,  and  states  that 
certain  things  are  demanded ;  but  whether  it  was 
meant  by  this  that  they  were  demanded  by  the  pro- 
visions of  the  policy,  or  by  the  company,  for  the  per- 
fecting of  the  proofs,  is  not  clear.  The  6bjection  urged 
against  its  admission  is  that  it  was  not  shown  to  have 
been  written  by  Leavitt.  But,  in  the  view  we  take  of 
the  case,  it  is  not  necessary  to  go  into  that  question,  for, 
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^  aive  oondi- 
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according  to  plaintiff's  testimony,  he  incurred  the  labor 
and  expense  of  procuring  the  duplicate  invoices  in 
obedience  to  the  demand  made  upon  him  by  Leavitt  at 
the  close  of  the  examination ;  and,  if  it  should,  be  con- 
ceded that  the  demands  of  the  letter  were  for  the  per- 
fecting of  the  proof,  they  were  but  a  repetition  of  the 
former  demand,  and  were  consequently  immaterial. 
Defendant  could  not,  therefore,  have  been  prejudiced 
by  the  admission  of  the  letter ;  and,  conceding  that  there 
was  error  in  its  admission,  it  affords  no  ground  for  dis- 
turbing the  judgment. 

II.  There  was  no  direct^evidence  as  to  the  extent  of 
Leavitt 's^authority,  and  it  was  urged  that,  as  the  ver- 
dict necessarily  implies  a  finding  by  the 
jury  that  he  had  authority  to  waive  the  for- 
feiture, it  is  without  the  support  of  evi- 
dence.  Counsel  contended  that  th^  case  on 
this  point  is  governed  by  HolUs  v.  State  Ins. 
Co.^  65  Iowa,  454.  But  there  is  a  clear  distinction 
between  the  cases.  In  that  case  it  was  proven  simply 
that  an  alleged  agent  was  an  adjuster  of  the  insurance 
company,  and  that  he  called  on  the  plaintiBf  with  refer- . 
ence  to  the  loss.  It  was  not  shown  that  the  particular 
claim  in  question  had  been  placed  in  his  hands  for 
adjustment,  and  we  held,  on  that  state  of  the  evidence, 
that  it  could  not  be  presumed  that  he  had  authority  to 
do  the  particular  thing  which  it  was  held  would,  if  it 
were  done  by  the  authority  of  the  company,  amount  to 
a  waiver  of  the  forfeiture.  But  in  the  present  case  it 
was  shown  by  the  secretary  of  the  company  that  the 
claim  was  placed  in  Leavitt 's  hands  for  adjustment.  He 
was  the  agent  of  the  company,  then,  for  the  transaction 
of  that  particular  business ;  and  it  will  be  presumed 
that  he  was  authorized  to  do  whatever  was  required  to 
be  done  in  adjusting  the  loss ;  and  the  verdict,  so  far  as 
this  question  is  concerned,  is  supported  by  that  pre- 
sumption. 

IIL    The  remaining  question  is  whether  the  act  of 
the  agent  in  demanding  that  plaintiff  procure  the  copies 
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of  the  bills  and  invoices  of  his  purchases, 
*  of  conditions  and  submit  them  to  the  company  for  exam- 

of  policy:  *•        •' 

whatamoanu  ination,  amounted  to  a  waiver  of  the  for- 

to,  ' 

feiture.  In  the  HolUs  case^  we  held  that  if 
the  insurer,  with  knowledge  of  the  facts  constituting  the 
forfeiture,  continues  to  treat  the  contract  as  of  binding 
force,  and  induces  the  insured  to  act  upon  that  assump- 
tion, and  incur  expense  and  trouble  while  acting  in  that 
belief,  he  cannot  afterwards  go  back  and  take  advantage 
of  the  forfeiture.  The  facts  of  this  case  bring  it  within 
that  holding.  When  defendant  was  informed  of  the 
destruction  of  the  books  and  inventories,  and  the  man- 
ner in  which  they  had  been  kept,  it  had  the  right — 
assuming  that  those  facts  constituted  a  forfeit,  as  the 
court  below  held  they  did — at  once  to  stand  upon  the 
forfeiture  and  declare  the  contract  at  an  end.  But  it 
had  the  right,  also,  to  waive  the  forfeiture  and  treat  the 
contract  as  still  in  force,  leaving  the  question  whether 
it  would  pay  the  loss  to  depend  upon  subsequent  inves- 
tigation as  to  other  facts.  By  its  demand  for  the  pro- 
duction of  the  copies  of  the  invoices  and  bills,  it  made 
this  latter  election,  for  it  thereby  required  plaintiff  to 
produce  for  its  inspection  the  evidence  as  to  other  facts 
upon  which  the  question  of  its  liability,  independent  of 
the  forfeiture,  depended.  Having  required  plaintiff  to 
incur  the  labor  and  expense  of  procuring  the  bills  and 
invoices,  and  having  obtained  whatever  advantage 
accrued  from  their  production,  it  would  be  manifestly 
unjust  to  permit  it  now  to  go  back  and  take  advantage 
of  the  forfeiture.  The  facta  of  the  case  do  not  bring  it 
within  the  holding  of  Fitchpatrick  v.  Hawkey e  Ins.  Co.^ 
63  Iowa,  335.  In  that  case,  the  oral  information  as  .to 
the  facts  constituting  the  forfeiture  was  not  full,  and  it 
was  held  that  the  insurer  did  not  waive  it  by  requiring 
written  proof  as  to  those  facts,  that  being  the  character 
of  evidence  required  by  the  policy.  But  in  the  present 
case  the  oral  information  as  to  the  facts  was  full,  and  the 
additional  evidence  required  relates  to  other  matters, 
The  judgment  of  the  district  court  will  be 

Affirmed. 


MAT  TERM,  1888.  ,433 

Paddleford  v.  Cook. 


Paddleford  et  al.  v.  Cook, 

1«  Fraotioe :  petitiok  filed  too  late  :  rioht  to  dismissal  :  waiyeb 
BY  ANSWERING.  Where  the  petition  was  not  filed  until  after  the 
time  fixed  therefor  in  the  notice,  it  was  error  for  the  court  to  refuse 
to  dismiss  the  case  upon  defendant's  motion  (see  Ck>de,  seo.  2600 ; 
Cibula  V.  PitVs  Sona^  Man/,  Co.,  48  Iowa,  628)  ;  but  this  error  was 
waived  by  defendant's  then  appearing  and  answering  the  petition, 
thus  giving  the  court  jurisdiction  of  his  person — ^it  having  already 
jurisdiction  of  the  subject-matter  of  the  action. 

2.  Evidence:  value  of  land  as  bearinq  on  contract  price. 
Where  the  issue  was  as  to  the  price  orally  agreed  to  be  paid  for 
land,  field  that  evidence  of  the  value  of  the  land  was  relevant.  (See 
Johnson  V.  Harder f  45  Iowa,  667}  • 

8.    :  exclusion  of  :  intent  not  shown.    This  court  cannot  say 

that  it  was  error  to  exclude  answers  to  certain  questions,  when  it 
was  not  shown,  and  does  not  appear,  what  evidence  was  intended 
to  be  elicited* 

4.  Appeal :  practice  :  instructions  not  excepted  to.  This  court 
cannot  review  instructions  to  which  the  record  does  not  show  that 
excepti(»is  were  taken. 

Appeal  from  Story  District  Court. — ^Hon.  John  L. 

Stevens,  Judge. 

Filed,  Mat  14,  1888. 

Action  to  recover  for  land  sold  and  conveyed  by 
plaintiffs  to  defendant,  the  price  being  fixed  by  an  oral 
agreement  of  the  parties.  There  was  a  judgment  on  a 
verdict  for  plaintiffs.    Defendant  appeals. 

J.  F.  Martin^  for  appellant. 

Funson  &  Gifford^  for  appellees. 
Vol.  74—28 


74  433, 
102  142 
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Beck,  J.— I.  The  petition  was  not  filed  until  after 
the  time  fixed  therefor  in  the  notice.     The  defendant 

moved  the  court,  on  this  ground,  to  dismiss 
*'  petliTn'iied   the  action.     The  motion  was  overruled  and 
tS*dum^HJlf:''  an  exception  taken  to  the  ruling.     There- 
aiwweri^.     upou  defendant  answered  the  petition,  deny- 
ing its  allegations  and  averring  payment  in 
full  for  the  land,  and  that  the  deed  did  not  express  the 
true  consideration  agreed  to  be  paid  for  it. 

II.  It  is  first  insisted  that  the  district  court  erred 
in  overruling  the  raiotion  to  discontinue  the  case.  This 
position  is  undoubtedly  correct.  Code,  section  2600, 
provides  that,  if  the  petition  is  not  filed  within  the  time 
fixed  in  the  notice,  it  "will  be  deemed  discontinued.'' 

III.  But,  upon  the  refusal  of  the  district  court  to 
dismiss  the  petition,  it  was  still  pending.  Defendant, 
by  his  answer,  appeared  to  the  action,  and  waived  the 
irregularity  in  the  notice  or  filing  of  the  petition,  just  as 
he  would  have  waived  the  want  of  a  notice  *had  he 
answered  without  service  upon  him.  The  pendency  of 
the  petition  gave  the  court  jurisdiction  of  the  subject- 
matter  of  the  action,  and  the  appearance  by  answer 
gave  it  jurisdiction  of  the  person  of  defendant. 

IV.  It  cannot  be  said,  as  is  claimed  by  defendant's 
counsel,  that  the  court  had  no  jurisdiction  of  the  case, 
and  that  appearance  did  not  confer  it.  It  did  have  juris- 
diction of  the  case,  for  the  petition,  which  is  the  foun- 
dation of  the  jurisdiction  of  the  subject-matter,  was 
pending  when  defendant  filed  his  answer.  Appearance 
to  insist  upon  the  discontinuance  of  the  cause  would  not 
have  given  the  court  jurisdiction  of  the  person  of 
defendant  (Cibula  v.  PitCs  Sons*  Manuf,  Co,^  48  Iowa, 
628),  but  by  an  appearance  to  plead  to  the  action  and 
enter  full  defense,  the  defendant  surrenders  himself  to 
the  jurisdiction  of  the  court.  No  decision  of  this  court 
is  in  conflict  with  these  views. 

V.  Evidence  was  admitted,  against  defendant's 
objection,  tending  to  show  the  value  of  the  land.  In  our 
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opinion,  it  was  pertinent  and  competent. 

'  value  of  land   The  issues  involved  the   question  as  to  the 

contract*  ^^  sum   to   be  paid  nnder  the  oral  contract, 

which  was  in  dispute.  The  evidence  as  to 
the  value  of  the  land  would  have  some  bearing  on  this 
question,  as  the  inference  might  be  drawn  that  the  par- 
ties probably  were  guided,  in  fixing  the  consideration  to 
be  paid  for  the  land,  by  its  value.  Johnson  t).  Harder^ 
45  lowa^  677. 

VI.  A  witness  for  defendant  was  asked  to  state 
what  was  said  by  the  parties,  at  a  specified  time,   in 

regard  to  the  transaction.  It  does  not 
sion' of:  Intent  appear  what  evidence  was  expected  to  be 
elicited  by  the  question.  Under  familiar 
rules  recognized  by  this  court,  we  cannot  hold  the  exclu- 
sion of  evidence  to  be  erroneous,  when  the  character  or 
effect  of  such  evidence  is  not  shown.  No  such  showing 
is  made,  nor  does  it  appear  that  the  witness  could  have 
made  any  response  to  the  question  if  permitted  to 
answer  it. 

VII.  Instructions  given  to  the  jury  are  complained 

4  Appeal:  prac-  ^^>  ^^*  ^*  ^^  ^^^  shoWQ  that   eXCeptiOUS  Wer€ 

tiSnsnot'^^^   taken  to  them.    We  cannot  therefore  con- 
excepted  to.    gi^er  the  objections  thereto  urged  by  def end- 
ant' s  counsel. 

VIII.  The  verdict  is  sufficiently  supported  by  the 
evidence.  These  views  cover  all  questions  in  the  case. 
The  judgment  of  the  district  court  is 

Affirmed. 
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Griffin  &  Adams  v.  Habriman. 

Appeal:  jurisdictioit  :  amount.  Where  plaintiffs  in  their  peti* 
tion  demanded  one  hundred  and  twenty-five  dollars,  held  that,  had 
they  recovered  the  full  amount  of  their  demand,  it  would  have  been 
one  hundred  and  twenty-five  dollars,  with  interest  from  the  com- 
mencement of  the  action ;  so  that  a  subsequent  tender  of  twenty- 
five  dollars  and  costs  did  not  reduce  the  amount  in  controversy  to 
one  hundred  dollars,  and  did  not  deprive  plaintiffs,  upon  the  ren- 
dition of  a  judgment  in  their  favor  for  twenty-five  dollars,  of  the 
right  to  appeal  to  this  court  without  a  certificate  of  the  trial  judge. 
(See  cases  cited  in  opinion.) 


S.  Pleading :  what  admiitbd  bt  tender.  A  tender  by  defendant 
in  an  action  admits  that  the  amount  tendered  is  due,  but  does  not 
necessarily  admit  all  alleged  grounds  of  recovery.  Whether  these, 
or  any  of  them,  are  admitted,  must  be  determined  by  the  pleadings. 

8.  Verdict :  ssTTiNa  aside  :  axtipavits  of  jueobs  :  facts  inhering, 
AND  NOT  INHERING,  IN  VERDICT.  A  verdict  Cannot  be  set  aside  upon 
the  affidavits  of  jurors,  showing  that  they  were  unduly  influenced 
by  a  fellow-juror ;  for  such  fact  inheres  in  the  verdict.  (See  cases 
dted  in  opinion.)  But  whero  a  juror,  upon  what  be  alleges  to  be 
his  own  personal  knowledge,  testifies  in  the  jury-room  to  facts 
bearing  directly  upon  th4  issue  involved,  field  that  such  misconduct 
may  be  shown  by  the  affidavits  of  jurors,  and  is  good  ground  for 
setting  aside  the  verdict,  (See  opinion  for  authorities  foUowed 
and  distinguished.) 

Aj>peal  from  Clay  District  Court— Uov.  George  H. 

Carr,  Judge. 

Piled,  May  14, 1888. 

Action  to  recover  rent  for  the  use  of  land.  Defend- 
ant tendered  twenty-five  dollars  and  costs.  The  case  was 
tried  to  a  jury,  and  verdict  returned  in  favor  of  plain- 
tiffs for  twenty-five  dollars.  Plaintiffs  filed  a  motion  for 
a  new  trial,  which  was  overruled.    Plaintiffs  appeal. 

Pa/rlcer  &  Richardson^  for  appellants. 


Hughes  eft  Chamberlain^  for  appellee. 
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Robinson,  J. — Plaintiffs  allege  that  they  are  the 
owners  of  a  quarter- section  of  land,  which  is  described  ; 
that  from  January  1,  1882,  to  March  1,  1887,  the  defend- 
ant used,  occupied  and  cultivated  the  same,  and  tha^t 
such  use  and  occupation  were  worth  the  sum  of  one 
hundred  and  twenty-five  dollars,  which  is  now  due  and 
unpaid.  Plaintiffs  demand  judgment  for  that  sum, 
with  interest  and  costs.  The  answer  denies  all  indebted- 
ness in  excess  of  twenty-five  dollars. 

I.  The  first  question  raised  for  our  determination  is 
whether  or  not  the  amount  in  controversy  exceeds  one 

hundred  dollars.    It  is  not  shown  when  the 
rtediotion:      actiou    was    Commenced,    but  the  petition 

amunnt. 

I  appears  to  have  been  filed  April  15,  1887. 

The  tender  was  made  on  the  twenty-third  day  of  that 
month.  Had  plaintiffs  established  their  claim  in  full, 
they  would  have  been  entitled  to  recover,  in  addition  to 
the  amount  of  the  tender,  the  sum  of  one  hundred 
dollars,  and  interest  from  the  commencement  of  the 
action.  Anderson  v.  Kerr,  10  Iowa,  233.  The  amount 
in  controversy  therefore  exceeds  one  hundred  dollars. 
Holmes  v.  Hull,  48  Iowa,  177 ;  Dryden  «.  Wyllis,  51 
Iowa,  634.  The  appeal  will  be  considered  without  ref- 
erence to  the  certificate  of  the  trial  judge  as  to  questions 
of  law. 

II.  The  court  charged  the  jury  that,  under  the 
issues  and  evidence  in.  the  case,    *'the   plaintiffs    are 

entitled  to  recover  from  the  defendant  the 
what  admit-    fair  rental  valuo  of  the  use  of  so  much  of 

ted  by  tender. 

the  premises  described  in  plaintiffs'  petition 
as  was  actually  occupied  and  cultivated  by  him  from 
January  1,  1882,  to  March  1,  1837."  The  same  rule  was 
substantially  announced  in  another  portion  of  the  charge. 
Appellants  insist  that,  by  his  tender,  the  defendant 
admits  their  cause  of  action,  and  the  only  question  to 
be  determined  is  the  amount  of  their  recovery,  and  that 
such  amount  should  be  determined,  not  by  the  rejital 
value  of  the  por.tion  of  the  land  actually  occupied,  but 
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from  that  of  the  entire  tract.  The  tender  admits  that 
the  amount  so  tendered  is  due.  Phelps  v.  Kathron^  30 
Iowa,  231.  It  does  not,  however,  necessarily  admit  all 
the  alleged  grounds  for  recovery.  That  must  be  deter- 
mined by  the  pleadings.  It  is  true  that  plaintiffs  allege 
that  all  the  quarter-section  was  used  and  occupied  by 
defendant.  But  the  first  division  of  the  answer  is  a  gen- 
eral denial  in  effect ;  and  the  second  states  that,  if 
defendant  is  indebted  to  plaintiffs,  the  amount  of  such 
indebtedness  does  not  exceed  twenty-five  dollars,  and 
that  said  sum  has  been  tendered  and  paid  into  court.  It 
cannot  fairly  be  claimed  that  anything  is  admitted  by 
the  answer,  excepting  that  the  amount  tendered  is  due 
to  plaintiffs  on  a  cause  of  action  included  in  their  suit. 
It  does  not  admit  that  defendant  used  the  pren^ises 
described  during  all  the  time  named,  nor  that  he  used 
them  at  any  time. 

III. .   One  of  the  grounds  of  the  motion  for  a  new 
trial  was  misconduct  of  members  of  the  jury.      It  was 

sustained  by  affidavits  of  jurors.    Two  of  the 
'' wuialf^lside :  jurors  sweaj  ''that  one  J.  P.  Smith,  who 

\l 

nc 

In  verdict.  ^.^^^  stated  to  the  jury  that  he  was  person- 
ally acquainted  with  the  premises  in  controversy,  and 
that  the  land  was  very  poor  land,  to  his  personal  knowl- 
edge ;  and  he  used  said  alleged  fact  in  argument,  and 
for  the  purpose  of  infiuencing  the  jury  to  find  for  plain- 
tiff in  the  sum  of  twenty-five  dollars ;  and  said  fact 
influenced  him  in  rendering  a  verdict  as  rendered  in  this 
cause."  The  aflSdavits  of  two  other  jurors  were  to  the 
same  effect,  and,  in  addition,  stated  that  Smith  claimed 
that,  as  he  had  personal  knowledge  of  the  character  of 
the  land,  that  fact  should  be  taken  as  corroborating 
defendant's  witnesses.  Smith  was  examined  orally,  but 
testified  to  nothing  which  contradicted  the  affidavits  in 
any  material  matter.  On  the  contrary,  he  admitted  that 
he  told  the  jury  he  had  been  over  the  land  twice  a  year 
for  four  years  ;  that  he  told  them  he  thought  it  was  poor 
land ;    that  it  was  about  such  land  as  the  testimony 


*^oM!''*frJt8  was  a  trial  juror  on  said  cause,  after  he  got 
no^t^Vniferhrg^  iuto  the  jury-room  to  deliberate  on  a  ver- 


V  MAT  TERM,  1888.  439 

Griffin  &  Adams  y.  Harriman. 

showed ;  that  a  part  of  the  jury  were  inclined  to  dis- 
credit the  evidence  of  the  witnesses  for  the  defense ; 
that  he  gave  no  evidence  intended  as  evidence, — it  was 
merely  bearing  on  the  credibility  of  witnesses.  Two 
other  jurors  corroborated  Smith.  Defendant  moved  to 
strike  the  affidavits  referred  to  from  the  iiles,  and  the 
motion  was  sustained.  Appellants  complain  of  this 
action,  and  of  the  action  of  the  district  court  in  over- 
ruling the  motion  for  a  new  trial  as  to  the  ground  in 
question.  Appellee  insists  that  the  facts  set  out  in  the 
affidavits  necessarily  inhere  in  the  verdict,  and  there- 
fore that  the  affidavits  of  the  jurors  cannot  be  received 
to  show  them,  because  the  verdict  cannot  be  impeached 
by  proof  of  such  facts.  Some  of  the  facts  set  out  in  the 
affidavits  were  undoubtedly  of  the  character  alleged  by 
appellee.  The  verdict  cannot  be  set  aside  by  showing 
that  a  juror  was  ''unduly  influenced  by  his  fellow- 
jurors.''  BingJiam  v.  Foster^  37  Iowa,  341 ;  Dunlavejf 
V.  Watson^  38  Iowa,  402 ;  Wright  v.  III.  &  Miss,  Tel. 
Co.^  20  Iowa,  198.  Hence  the  objection  of  appellee  is 
well  taken  as  to  all  averments  of  the  affidavits  which 
charged,  in  effect,  that  the  jurors  were  influenced  by 
what  Smith  said.  The  fact  that  they  were  or  may  have 
been  so  influenced,  cannot  be  proven  in  that  manner. 
But  the  affidavits  also  show  that  Smith  made  statements 
to  the  jury  in  regard  to  the  quality  of  the  land  in  con- 
troversy. These  statements  were  made  from  personal 
knowledge,  and  tended  directly  to  support  defendant's 
side  of  the  case.  The  value  of  the  use  of  the  land 
depended,  in  part,  upon  its  quality.  Hence  that  was  a 
material  issue.  The  plaintiffs  contended  that  the  land 
was  good,  and  the  defendant  that  it  was  poor.  The  evi- 
dence in  regard  to  its  quality  was  conflicting.  Hence 
the  statements  of  Smith,  made  from  personal  knowl- 
edge, could  hardly  have  been  without  weight.  We 
think  it  was  error  to  strike  the  affidavits  from  the  files, 
and  to  disregard  the  ground  of  the  motion  which  they 
were  designed  to  sustain.  Hall  v.  Robinson^  25  Iowa, 
93.  "The  jury  were  bound  to  determine  the  case  upon 
the  evidence  admitted  by  the  court."     "That  a  jury 
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cannot  be  permitted,  by  adding  evidence,  to  make  a  case 
different  from  that^which  they  took  with  them  to  their 
room,  is  well  settled."  Kruidenier  v.  Shields^  70 
Iowa,  429.  See,  also,  McLeod  v.  Humeston  <6  S.  Ry. 
Co.  J  71  Iowa,  138 ;  State  v.  Cowan^  ante^  p.  63. 

IV.  Appellee  insists  that  the  ruling  of  the  district 
court  on  the  motion  for  a  new  trial  was  authorized  by 

decisions  of  this  court  rendered  subsequent 
™"  *  to  that  in  Hall  v.  Mobinson^  supra.    Three 

cases  are  cited  as  sustaining  this  view.  Of  these  the 
first  {Cowles^  AdrrCx  n.  Chicago^  R,  I.  <fe  P.  Ry.  Co., 
82  Iowa,  516)  is  in  entire  harmony  with  our  decision  in 
this  case.  The  second  {Bingham  v.  Foster ,  37  Iowa, 
841)  is  based  on  the  fact  that  the  substance  of  the  affi- 
davit was  *'a  showing  that  the  juror  was  unduly  influ- 
enced by  his  fellow-jurors  in  the  determination  of  the 
verdict,  rather  than  improper  conduct  on  the  part  of 
pther  jurors  sufficient  to  vitiate  the  verdict."  A  casual 
reading  of  the  third  case  cited  {Durdavey  t.  Watson^ 
88  Iowa,  402)  might  seem  to  justify  the  claim  of 
appellee;  but  a  careful  examination  will  disclose  the 
fact  that,  in  the  opinion  of  this  court,  the  affidavit  was 
designed  to  show,  not  misconduct  on  the  part  of  a  juror, 
but  that  the  verdict  of  the  jury  was  the  result  of  undue 
influence.  Hall  v.  Rohinson  was  not  overruled,  nor  was 
any  attempt  made  to  establish  a  rule  in  conflict  with 
the  one  therein  announced. 

We  conclude  that  th^  motion  for  2i  new  trial  should 

have  been  sustained. 

Reversed. 
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The  State  v.  III. 

Criminal  Law :  appeal  from  justice*s  coitbt  :  poweb  of  dbfendani 
TO  WAIVE  JUEY  TRIAL.  Where  one  has  been  tried  and  convicted 
upon  an  information  in  a  justice's  court,  and  he  appeals  to  the  dis- 
trict court,  he  has  the  i)Ower  to  waive  trial  by  jury  in  the  appellate 
court,  and  to  submit  to  a  trial  by  the  court ;  and  where  he  does  so, 
and  is  so  tried,  and  is  found  guilty,  and  judgment  is  rendered 
against  him,  he  cannot  afterwards  insist  that  the  court  had  no 
right  to  try  him  without  a  jury.  (State  v.  Carman,  68  Iowa,  180, 
and  State  t?.  Larrigan,  66  Iowa,  426,  in  which  cases  the  trials  were 
on  indictmenta,  distinguished,^ 

Appeal  from   Polk   District    Court. — ^HoK.    Josiah 

Given,  Judge. 

Filed,  May  14,  1888. 

The  defendant  was  tried  by  a  jury  in  a  justice' s  court 
on  an  information  which  charged  him  with  having  owned 
and  kept  intoxicating  liquors,  with  intent  to  sell  the 
same  contrary  to  law.  He  was  convicted  and  adjudged 
to  pay  a  fine.  From  that  judgment  he  appealed.  In  the 
district  court  he  consented  to  a  trial  without  a  jury,  and 
was  again  convicted  ;  and,  from  the  judgment  rendered, 
appeals  to  this  court. 

Baylies  &  Baylies^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Robinson,  J. — The  only  question  presented  by  this 
appeal  is  the  power  of  the  defendant  to  waive  his  right 
to  a  trial  by  jury  in  the  district  court.  It  is  contended 
by  appellant  that  such  right  did  not  exist,  and  that  this 
case  falls  within  the  rule  announced  in  Slate  v.  Carman^ 
63  Iowa,  180,  and  State  v.  Larrigan^  66  Iowa,  426.  In 
each  of  those  cases  the  defendant  was  tried  on  an  indict- 
ment, and  it  was  held  that  section  4350  of  the  Code  was 
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an  imperative  provision,  which  excluded  the  jurisdiction 
6f  the  court,  without  a  jury,  to  try  an  issue  of  fact  pre- 
sented by  indictment.  In  this  case,  defendant  was 
accused,  by  information,  of  an  offense  of  which  the  dis- 
trict court  had  only  appellate  jurisdiction.  Section  4702 
of  the  Code  provides  that  a  case  of  this  kind  **  shall 
stand  for  trial  anew  in  the  district  court  in  the  same 
manner  as  it  should  have  been  tried  before  the  justice." 
It  should  have  been  tried  before  the  justice  in  one  of 
two  modes :  either  by  the  court  or  by  a  jury.  The  pro- 
visions of  the  Code  which  apply  in  this  case  are  as  fol- 
lows: "Sec.  4669.  Upon  a  plea  other  than  a  plea  of 
guilty,  if  the  defendant  do  not  demand  a  trial  by  jury, 
the  justice  must  proceed  to  try  the  issue,  unless  a  change 
of  venue  be  applied  for  by  defendant."  ''Sec.  4672. 
Before  the  justice  has  heard  any  testimony  upon  the 
trial,  the  defendant  may  demand  a  trial  by  jiiry."  It 
will  be  noticed  that  the  proper  manner  of  trying  a  case 
of  this  kind  in  justice's  court  is  to  try  it  to  the  justice, 
unless  a  jury  is  demanded  by  defendant.  In  other 
words,  if  he  fail  to  demand  a  jury,  he  waives  the  right 
to  be  tried  by  one.  This  being  the  case  in  justice's 
court,  and  the  cause  being  triable  in  the  same  mode  or 
manner  in  the  district  court,  the  defendant  had  the 
power  to  consent  to  a  trial  to  the  court.  He  was  not 
denied  the  right  to  a  trial  by  jury,  and  cannot  now  be 
heard  to  complain  that  he  was  not  so  tried. 

Affikmed. 
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Clements    v.    The  Burlington,    Cedab  Rapids  & 

Northern  Railway  Company. 

Evidence :  value  op  nursery  stock  :  pric?e  at  wracH  contracted. 
Where  the  question  was  as  to  the  value  of  a  lot  of  fruit  trees  at  the 
place  of  their  destination  on  a  railroad,  held  that  evidence  of  the 
price  at  which  the  owner  had  contracted  to  sell  them  there  was 
admissible,  as  affording  some  evidence  of  their  value  there. 
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Appeal  from   Benton   District    CourL — Hon.   L.   G. 

KiNNE,  Judge. 

Piled,  May  15,  1888, 

Action  against  a  common  carrier  for  the  value  of 
certain  property  delivered  to  it  for  transportation,  and 
•which  it  failed  to  deliver  at  its  destination.  Judgment 
for  plaintiff  for  the  value  of  the  property  at  the  point 
of  destination,  as  the  court  found  the  same  to  be,  less 
the  amount  of  the  freight  bill.    Defendant  appeals. 

8.  K.  Tracy ^  for  api)ellant. 

Traer  &  Voris^  for  appellee. 

Reed,  J. — Plaintiff  bought  the  property,  which 
was  a  lot  of  fruit  trees,  at  the  point  of  shipment,  in  this 
state,  paying  $115.89  for  it.  He  had  contracted  for  the 
sale  of  it,  for  a  larger  amount,  at  Savannah,  HI.;  that 
being  the  point  of  destination.  There  was  no  evidence 
of  its  value  at  Savannah,  except  the  agreement  of  the 
parties  as  to  the  price  at  which  plaintiff  had  sold  it. 
Defendant  did  not  deny  that  the  measure  of  plaintiff '  s 
damages  is  the  value  of  the  property  at  the  point  of 
destination,  less  the  cost  of  carriage ;  but  it  contended 
that  that  value  could  not  be  determined  from  the  single 
transaction  in  which  it  was  sold.  But  we  think  the 
price  at  which  it  was  sold  affords  some  evidence  of  its 
value  at  that  point.  Indeed,  in  many  cases,  that  would 
be  the  only  attainable  evidence  of  value.  Property  of 
that  kind  is  not  handled  upon  a  general  market,  and  it 
could  hardly  be  said  to  have  a  general  market  value.  It 
can  be  handled  only  at  certain  seasons  of  the  year,  and 
then  in  limited  amounts.  A  single  consignment  will 
frequently  fill  the  whole  demand  of  a  locality  for  that 
kind  of  goods ;  and  if,  in  such  case,  its  value  in  such 
locality  may  not  be  determined  from  a  single  transac- 
tion, it  could  not  be  determined  at  all.  We  have  no 
occasion  to  inquire  whether  the  same  rule  could  be 
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applicable  to  the  case  of  property  which  is  handled  on 
the  general  market ;  such  as  grain,  cattle  and  the  like. 
But,  as  bearing  on  the  question,  see  Northern  Transp. 
Co.  V.  McClaryy  66  111.  233.  The  judgment,  we  think, 
should  be 

Affirmed. 
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r?4'^  1.    Instructions  :  BBPKrrnoN  not  rbquirbd.    Where  the  court  has 

li0O  (S24     '  given  an  instruction  on  its  own  motion,  it  is  not  required  to  give 

1^  ^  the   same  instruction  in  substance,  but  in  another  form,  when 

requested  by  counseL 

2.     :  REFUSAL  TO  GiVB  :  ERROR  WITH0X7T  PRSJUDICB.    Refusal  to 

give  a  proper  instruction  asked  is  without  prejudice,  and  therefore 
not  reversible  error,  where  it  appears  from  the  whole  charge  that 
the  jury  were  fairly  instructed  as  to  the  points  involved  in  the 
instruction  asked. 

3.     :  BASED  ON  FALSE  ASSUMPTION.    An  instruction  based  on  an 

assumption  which  the  evidence  shows  to  be  untrue  should  not  be 
given. 

4.  Sale  of  Land  :  breach  of  oral  warranty  :  pleadings  and 
PROOF.  In  an  action  for  the  breach  of  an  oral  warranty  in  the  sale 
of  land,  where  the  petition  alleges  that  the  warranty  was  a  part  of 
the  contract  of  sale,  and  a  part  of  the  consideration  of  the  purchase 
price,  plaintiff  may  recover  upon  proving  the  warranty  and  a 
breach  of  it,  without  showing  that  he  relied  upon  it ;  for  in  such  case 
the  law  will  presume  that  he  relied  upon  it. 

5.  Appeal  :  exceptions  to  instructions  :  definitenbss.  An  excep- 
tion to  an  instruction,  filed  the  day  after  the  verdict  was  rendered, 
but  which  does  not  specify  the  part  of  the  charge  objected  to,  nor 
the  ground  of  the  objection,  raises  no  question  for  review  in  this 
court. 

6. :  EVIDENCE  to  SUSTAIN  VERDICT.    A  verdict  based  upon  con- 

ftirting  evidence  will  not  be  set  aude  in  this  court  for  want  of  evi- 
dence to  sustain  it. 

Appeal  from  Montgomery  District  CowrL — ^Hon. 

C.  P.  LooFBouROW,  Judge 

Filed,  May  15,  1888. 


MAY  TERM,  1888.  445 

Norris  v.  Kipp.  445 

mi  .  I  ■  I       ..  I    .  I  M 

Action  to  recover  damages  for  breach  of  covenants 
of  a  deed,  and  of  a  verbal  warranty  in  the  sale  of  land. 
The  case  was  tried  to  a  jury,  and  verdict  and  judgment 
rendered  for  plaintiff.    The  defendant  appeals. 

C.  E.  Richards  and  W.   S.  StrawUj  for  appellant. 

/.  M.  Junkin  and  8.  McPherson^  for  appellee. 

Robinson,  J. — The  petition  includes  three  counts. 
In  one  the  plaintiff  alleges  that  in  September,  1886,  he 
purchased  of  defendant  an  eighty -acre  tract  of  land  in 
Kansas ;  that,  as  an  inducement  for  plaintiff  to  purchase, 
the  defendant  falsely  and  fraudulently  represented  to 
plaintiff  that  there  were  on  said  land  two  wells  of  water, 
a  good  stone  house,  and  a  nice  orchard ;  that  in  fact 
there  was  no  well,  house  nor  orchard  on  said  land  at  the 
time  aforesaid ;  and  that  defendant  knew  such  to  be  the 
case.  In  another  count,  plaintiff  alleges  that  he  pur- 
chased of  defendant  the  land  aforesaid,  and  that  at  the 
time  of  such  purchase,  and  as  a  part  of  the  contract  of 
sale,  and  as  a  part  of  the  consideration  of  the  price 
thereof,  the  defendant  represented  to  plaintiff  that  said 
land  had  thereon,  at  that  time,  two  good  wells  of  water, 
a  good  stone  house  and  a  nice  orchard  of  fruit  trees,  and 
warranted  the  same  to  plaintiff,  and  agreed  by  parol 
to  make  good  any  failure  of  said  warranty ;  that  in  fact 
there  was  no  well,  house  nor  orchard  on  said  land  when 
said  agreement  was  made.  In  the  other  count  of  his 
petition,  the  plaintiff  alleges  the  purchase  of  the  land 
aforesaid  ;  the  execution  of  a  deed  therefor,  containing 
the  usual  covenants  against  incumbrances,  and  of  war* 
'  ranty  ;  and  avers  a  breach  of  the  same  by  reason  of  a 
tax  sale  and  delinquent  ta.xes. 

I.     Appellant  complains  of  the  refusal  of  the  court 

to  give  the  first  and  third  instructions  asked  by  him. 

1  iifSTBTTo^        There  was  no  error  in   this   refusal.    The 

tiSSJ'  ^r*   si^hstance  of  these  instructions  was  included 

required.       j^  the  charge  to  the  jury,  and  the  court  was 

under  no  obligation  to  give  the  same  in  another  form. 
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II.  The  appellant  asked  the  court  to  instruct  the 
jury  that  they  could  not  presume  fraud,  but  that  the 
8. :  refusal   burden  was  on  the  plaintiff  to  establish  it  by 

iitfiiTut'  *"^'  clear  and  satisfactory  proof.    This  instruc- 
piejudice.      ^JQjj    ^Yie   court   refused    to   give,  and  the 

appellant  insists  that  this  refusal  was  erroneous.  The 
charge  of  the  court  instructed  the  jury  as  to  the  facts 
which  would  constitute  fraud  in  this  case,  and  that  the 
burden  of  proving*  them  was  upon  plaintiff.  It  also 
instructed  them  as  to  facts  which  would  not  constitute 
fraud.  An  examination  of  the  entire  record  leads  us  to 
conclude  that  the  issue  of  fraud,  and  the  evidence 
necessary  to  establish  it,  were  fairly  submitted  to  the 
jury,  and  that  appellant^  was  not  prejudiced  by  the 
refusal  of  the  court  to  give  the  instruction  in  question. 

III.  Appellant  complains  of  the  refusal  of  the  court 
to  instruct  the  jury  that  there  could  be  no  recovery  on 

the  count  alleging  fraud,  if,  at  the  time  of 

*'  ^faiM**a»(    the  sale,  defendant  was  acting  for  another, 

•umption.       ^j^^  ^^g  ^j^^  owner  of   the  land,  and  to 

whom  plaintiff  applied  for  information,  if  he  was  influ- 
enced by  such  information  in  making  the  purchase.  We 
do  not  think  such  an  instruction  would  have  been  proper 
in  this  case.  It  was  shown,  and  not  contradicted,  that 
plaintiff  refused  to  take  a  deed  from  the  person  who 
owned  the  land  when  the  negotiations  were  commenced, 
and  that  he  insisted  upon  dealing  with  the  defendant. 
The  latter  not  only  conveyed  the  land  to  plaintiff,  but 
he  alone  received  the  consideration  for  the  conveyance. 
The  fact  that  plaintiff  caused  inquiries  to  be  made  of  a 
former  owner  of  the  land  would  not  defea^  his  right  of 
recovery  in  case  the  alleged  fraud  were  proven. 

IV.  The  court  charged  the  jury  that,  to  entitle  the 
plaintiff  to  recover  on  the  warranty  as  to  improvements, 

it  was  only    necessary   for   him   to   show 

^*  b?^ch  of*S?ai  ( 1 )  the  fact  that  the  warranty  was  made  as 

piSamogB and  claimed  ;  (2 )  that  there  was  a  breach  of  the 

proof.  warranty.    Appellant  insists  that  it  was  also 

necessary  for  plaintiff  to  show  that  he  relied  upon  the 
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statements  constituting  the  warranty.  We  do  not  con- 
cur in  that  view.  The  petition  states  that  the  alleged 
warranty  was  a  part  of  the  contract  of  sale,  and  a  part 
of  the  consideration  of  the  purchase  price.  If  this 
were  true,  the  law  would  presume  that  it  was  relied  upon 
by  plaintiff.  Hence,  as  a  conclusion  of  law,  it  was  not 
required  to  be  pleaded.  If,  for  any  reason,  the  alleged 
warranty  did  not  enter  into  the  agreement,  or  was  waived, 
it  was  incumbent  upon  defendant  to  plead  and  show  the 
fact.  The  denial  of  the  answer  required  the  plaintiff  to 
establish  the  alleged  warranty^  and  that  it  was  a  part  of 
the  contract  of  sale,  and  to  prove  a  breach  of  its  condi^ 
tions.  When  this  was  done,  he  had  shown  a  prima" 
facie  right  to  recover.  Holbrooke  v.  Burt^  22  Pick.  652. 
See,  also,  Taylor  v.  Davis^  11  111.  13. 

V.  Appellant  complains  of  the  fourth  paragraph 

of  the  charge  to  the  jury,  on  the  ground  that  it  did  not 

6.  afpbal  :        state  that  the  warranty  as  to  iraproyements, 

jnfTroctioSs^  ^^  order  to  be  effective,  must  be  in  writing, 
definiteneea.    rpj^^  questiou  of  the  sufficieucy  of  a  parol 

warranty,  in  the  sale  of  realty  conveyed  by  deed,  to  sus- 
tain an  action,  was  referred  to,  but  not  decided,  in  Clark 
V.  BallSy  50  Iowa,  '276.  We  do  not  find  it  necessary  to 
determine  that  question  now.  No  portion  of  the  charge 
was  excepted  to  when  given.  The  day  after  the  verdict 
was  rendered  the  defendant  filed  exceptions  to  portions 
of  the  charge,  including  the  paragraph  in  question. 
Section  2789  of  the  Code  requires  the  exception  so  taken 
to  "specify  the  part  of  the  charge  or  instruction 
objected  to,  and  the  ground  of  the  objection.'*  The 
failure  of  the  court  to  charge  the  jury  that  the  warranty 
must  be  in  writing  was  not  made  a  ground  of  the 
objection,  nor  was  it  made  a  ground  of  the  motion 
for  a  new  trial,  nor  was  the  question  involved  in  any 
manner  raised  during  the  trial.  So  far  as  is  shown  by 
the  record,  that  question  is  raised  for  the  first  time  in 
this  court.  We  think  that  it  is  raised  too  late,  and 
must  now  be  disregarded. 

VI.  Appellant  insists  that  the  verdict  is  not  sus- 
tained by  the  evidence.    The  evidence  was  conflicting, 
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and  the  facts  established  by  it  were  properly 

'  dence  to  ens-  submitted  to  the   jury  for  determination. 

tain  verdict.  *       •' 

We   cannot   say    that    their   verdict  was 
tmanthorized. 

VII.  Other  objections  are  made  and  argaed  by 
counsel  for  appellant.  Some  of  them  are  disposed  of  by 
the  views  we  have  already  expressed.  Others  relate  to 
immaterial  matters.  We  deem  it  unnecessary  to  refer 
to  them  in  detail,  but  will  say  that  we  have  examined 
them  all,  and  find  no  prejudicial  error  in  any  of  the 
matters  of  which^complaint  is  made. 

Affikmed. 
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1. 


2. 


8. 


Evidence :  adxdssiok  of  :  ebbob  without  fbsjudicb.  The 
erroneous  admission  of  evidence  whose  only  tendency  is  to  establish 
a  fact  otherwise  fully  established,  is  without  prejudice,  and  no 
ground  for  reversal. 

Personal  Injury :  extent  of  :  EviDBNaB  :  opinion.  In  an  action 
for  damages  for  a  personal  injury,  it  was  competent  to  ask  a  wit- 
ness, who  had  known  the  plahitiff  both  before  and  after  the  injury, 
the  following  question :  "  What,  if  anything,  did  you  see  in  his 
(plaintiff's)  appearance  since  the  accident, — ^that  he  was  able  to 
work  as  before,  or  otherwise?"  (Ck)mpare  State  v.  Shelton^  04 
Iowa,  888.) 


: . : :  btatements  of  plaintiff  bubsbqubnt  to 

INJUBT.  In  such  action,  the  plaintiff  cannot  be  permitted  to  prove 
his  own  statements  as  to  the  extent  of  his  injuries,  made  long  after 
the  accident.    . 


i.      :  DAMAGES :  LOSS  OF  TIME :  INSTBUCnONB  WITHOUT  EVIDENCE. 

In  such  case,  it  is  error  to  instruct  the  jury  that  if  they  found  that 
plaintiff  was,  by  his  injuries  prevented  from  pursuing  his  usual 
business  and  vocation,  he  would  be  entitled  to  recover  reasonable 
compensation  for  such  loss,  when  there  was  no  evidence  as  to  the 
value  of  his  time  or  services. 

Appeal  from    Cerro    Gordo    District    Court. — Hon. 

G.  W.  RuDDicK,  Judge. 


Filed,  May  16,  1888. 
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Action"  for  tile  recovery  of  damages  for  a  per- 
sonal injury  sustained  by  plaintiff,  as  he  alleges,  while 
traveling  as  a  passenger  on  one  of  defendant' s  trains, 
and  caused,  as  he  charges,  by  the  negligence  of  its  ser- 
vants in  charge  of  the  train.  Verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. 

Anthony  C.  Daly,  for  appellant. 

Skerwin  <6  Schermerhorn   and  H.  O.  Hemenway^ 

for  appellee. 

• 

Reed,  J. — Plaintiff,  at  the  time  of  the  accident  in 
question,  was  riding  as  a  passenger  in  the  caboose 
attached  to  a  freight  train.  While  the  train  was  m 
motion  a  coupling  broke,  and  the  caboose,  and  the  other 
cars  which  were  detached,  came  to  a  stand-still.  The 
engine  and  balance  of  the  train  had  proceeded  about 
two  miles  when  the  engineer  discovered  what  had  hap- 
pened. He  immediately  stopped  the  ti*ain,  and  com- 
menced backing  it  towards  the  standing  cars,  for  the 
purpose  of  coupling  to  them.  For  some  reason,  how- 
ever, he  did  not  have  the  engine  well  under  control,  and 
when  the  train  struck  the  standing  cars  it  was  moving 
at  quite  a  high  rate  of  speed.  The  effect  of  the  colli- 
sion, as  plaintiff  claims,  was  to  throw  him  a  distance  of 
eight  or  ten  feet  against  the  conductor's  desk,  and  with 
such  force  as  to  greatly  injure  his  right  shoulder.  The 
evidence  leaves  no  doubt  that  he  sustained  some  degree 
of  injury  in  the  accident,  but  the  extent  of  his  injuries 
was  a  disputed  question  in  the  case. 

I.    On  the  trial  plaintiff    was  permitted,  against 
defendant's  objection,  to  introduce  evidence  tending  to 
1.  evidbncb:     prove  certain  statements  of  the  conductor 
S^i^?thout  ^^^  *  brakeman  employed  on  the  train  with 
prejudice.       reference  to  the  cause  of  the  accident,  and 
the  rate  of  speed  at  which  the  engine  and  cars  were  run- 
ning at  the  time  of  the  collision,  and  shortly  before  that. 
The   statements   were   made  soon   after    the   accident 
Vol.  74—29 
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occurred.  It  may  be  conceded  that  these  statements  were 
not  admissible.  They  related,  however,  to  matters  con- 
cerning which  there  was  no  controversy  upon  the  trial. 
The  evidence  showed  without  conflict  that  the  engine  and 
train  were  moving  at  a  dangerous  and  unusual  rate  of 
speed  at  the  time  of  the  collision  ;  so  that  defendant 
could  not  be  prejudiced  by  the  admission  of  the  state- 
ments, and  the  ruling  affords  it  no  just  ground  of 
exception. 

II.  A  witness,  who  testified  that  he  had  known 
plaintiff  for  a  number  of  years,  and  that  he  had  worked 
«.  PBR.OHAL  In-  ^^^^  ^^^^  both  before  and  after  the  accident, 

of7eVilenc6':  ^^^  asked  the  following  quejstion,  to  which 
opinio^.  defendant's  counsel  objected,  but  the 
objection  was  overruled:  "  What,  if  anything,  did  you 
see  in  his  appearance  since  the  accident, — that  he  was 
able  to  work  as  before,  or  otherwise?"  The  question 
called  for  the  opinion  of  the  witness,  founded  on  his 
observation  as  to  the  physical  condition  of  plaintiff 
after  the  accident.  Under  the  settled  rule  on  the  sub- 
ject, the  question  was  competent.  See  Lawson,  Exp. 
Ev.,  Rule  64;  Slate  v.  Shelton,  64  Iowa,  333. 

III.  Plaintiff  was  permitted,  against  defendant's 
objection,  to  introduce  evidence  of  certain  statements 
J  .^ .      made  by  himself  long  after  the  accident. 

-—-: state-     The  Statements  were  to  the  effect  that  he 

mentA  ot 

5ub"equent  Suffered  paiu  from  the  injury,  and  that, 
to  Injury.  owing  to  his  injuries,  he  was  not  able  to 
perform  certain  kinds  of  work.  The  ruling  is  erroneous. 
As  stated  above,  the  principal  question  in  controversy 
between  the  parties  was  as  to  the  extent  and  permanency 
of  plaintiff's  injuries.  Very  clearly  a  party, is  not 
entitled  to  introduce  his  own  statements  and  declara- 
tions in  proof  of  the  very  matter  in  issue  when  they  are 
not  themselves  the  subject  of  the  action.  CJiapin  t. 
Marlborough^  9  Gray,  244 ;  Morissey  v.  Ingham^  111 
Mass.  63;  2  Whart.  Ev.  sees.  1100,  1101. 

IV.  Plaintiff  introduced  evidence  tending  to  prove 
that  he  was  disabled  by  his  injuries  for  several  months. 
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4.  ;  dam- 

affe8:lo88 
of  time : 
in<«tructioiis 
wii  hout 
evidenoe. 


He  also  proved  his  business  or  vocation. 
But  there  was  no  evidence  as  to  the  value  of 
his  time  or  services.  The  court  instructed 
the  jury  that  if  they  found  him  entitled  to 
recover,  and  further  found  that  ''he  was  by  the  injuries 
prevented  from  pursuing  his  usual  business  and  voca- 
tion, he  will  be  entitled  to  recover  reasonable  compensa- 
tion for  such  loss."  The  value  of  time  or  services,  being 
susceptible  of  proof,  should  not  be  left  to  the  jury,  to  be 
determined  at  their  discretion,  or  upon  their  own  judg- 
ment, but  the  party  seeking  to  recover  therefor  should 
be  required  to  establish  his  claim  by  competent  evidence. 
It  is  true  that  it  is  very  largely  a  question  of  opinion, 
but  it  should  be  determined  upon  the  testimony  of 
witnesses  who  are  found  to  be  competent  to  express  an 
opinion  upon  the  subject.  The  uniform  holding  of  this 
court  has  been  that  it  is  judicial  error  to  submit  such 
questions  to  the  jury,  when  there  is  no  evidence  from 
which  it  can  be  determined.  Reed  v,  Chicago^  R.  L  & 
P.  Ry..Co.^  57  Iowa,  23 ;  Stafford  v.  City  of  Oskaloosa^ 
67  Iowa,  748 ;  White  v.  Spangler^  68  Iowa,  222  ;  Oardner 
V.  Burlington^  O.  R.  &  N,  Ry,  Co.^  68  Iowa,  558 ;  Nichols 
V.  Dvhuque  &  D.  Ry.  Co,,  68  Iowa,  732. 

It  is  insisted  that  the  verdict  in  its  amount  was  the 
result  of  passion  and  prejudice,  but,  as  we  must  reverse 
the  judgment  on  the  grounds  pointed  out,  we  will  not 
consider  that  question.  We  also  deem  it  unnecessary 
to  consider  a  number  of  other  questions  which  relate 
merely  to  the  conduct  of  the  trial,  as  they  will  probably 
not  arise  on  the  retrial  of  the  cause. 

Reversed. 


The  State  v.  Farlee. 

1.  Criminal  Law :  appeal  from  justice's  court  :  right  to  change 
PLEA.  One  who  has,  in  a  justice's  court,  pleaded  guilty  to  a  charge 
of  assault  and  battery,  may,  on  appeal  to  the  district  court,  with- 
draw that  plea,  and  plead  guUty  of  assault  only,  or  not  guilty — 
f oUowing  cases  cited  in  opinion. 
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d.  Practice  in  Supreme  Court:  duty  of  counsel  to  errs 
DECISIONS.  It  is  the  duty  of  counsel  practicing  in  this  court  to  aid 
the  court  by  citing  former  decisions  of  the  court  bearing  upon  their 
cases,  and  not  to  defer  such  citation  until  a  rehearing  is  asked. 

Appeal  from  Mills  District  Court. 

Piled,  May  16,  1888. 

The  defendant  was  convicted  upon  an  information, 
filed  before  a  justice  of  the  peace,  charging  him  with 
assault  and  battery.  At  the  trial  before  the  justice  of 
the  ;)eace  he  pleaded  guilty  to  the  charge.  In  the  dis- 
trict court  he  asked  leave  to  withdraw  his  plea  of  guilty, 
and  plead  guilty  of  an  assault.  This  was  refused.  He 
then  asked  leave  to  withdraw  his  plea  of  guilty  and 
plead  not  guilty.  This  was  not  allowed  ;  and  judgment 
was  rendered  on  the  plea  of  guilty.    Defendant  apx>eals. 

Watkins  &  Williams^  for  appellant. 

A.  J.  BaJcer^  Attorney  General,  for  the  State. 

EoTHROOK,  J. — An  opinion  was  filed  in  this  case  at 
the  March  term,  1887,  in  which  the  judgment  of  the 
1.  CBxxiirAL       district  court  was  affirmed.    A  petition  for 
{?J5ii  ?u8ti?i'8  rehearing  was  filed  by  the  defendant,  which 
to^c^ani?^*   was  granted,  and  the  cause  is  again  sub- 
^^®*-  mitted      for      our      consideration.        The 

arguments  in  behalf  of  appellant  on  the  original 
submission  consisted  of  five  printed  lines.  No  authority 
was  cited  therein  in  which  it  was  decided  that  the 
defendant  had  the  right  to  withdraw  his  plea  of  guilty, 
and  substitute  another  plea.  In  the  petition  for  rehear- 
ing, we  are  cited  to  three  cases  in  this  court  which  coun- 
sel for  defendant  claim  are  decisive  of  the  question,  and 
determine  that  his  right  to  change  his  plea  is  absolute. 
The  first  case  is  State  v.  Kraft,  10  Iowa,  330.  This  case 
is  precisely  in  point,  and  holds  that  the  district  court 
erroneously  denied  the  offer  to  withdraw  the  plea  of 
guilty,  and  plead  not  guilty.    That  case  was  followed  in 
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State  7).  Oehlshlager^  88  Iowa,  297.  In  the  last-named 
case  the  attorney  general  insisted  that  the  case  of  State 
V.  Kraft  was  wrongly  decided,  and  claimed  that  it 
should  be  overruled,  which  this  court  declined  to  do. 
As  supporting  these  cases,  see,  also,  Staie  v.  Hale^  44 
Iowa,  96.  The  statute  upon  the  subject  is  substantially 
the  same  now  as  it  was  when  the  above  cited  cases  were 
determined.  It  follows  that,  whatever  our  views  might 
be  if  this  were  an  original  question,  this  judgment  most 
be  reversed.  It  is  well  understood  that  we  do  not  dis- 
turb rules  of  practice  established  by  the  decisions  of 
this  court,  especially  where  they  have  presumably  had 
the  acquiescence  of  the  law-making  power,  and  been 
followed  by  this  court  and  the  lower  courts  for  a  long 
time.  The  decision  in  State  v.  Kraft  was  made  twenty- 
eight  years  ago.  And  we  deem  it  appropriate,  in  this 
connection,  to  say  that  the  idea  that  counsel  in  a  case 
8.  pbactto*  ^^®  regarded  as  officers  of  the  court,  and 
ooSrtfdSty  *^^*  ^*  ^  *^^i^  duty  to  aid  the  court  in  the 
?oSSSde-  administration  of  justice,  must  be  regarded 
cisions.  ^g  merely  chimerical,  if  we  are  required  to 
either  keep  all  of  the  cases  in  seventy-six  volumes  of 
reports  constantly  in  mind,  or,  without  the  aid  of  coun- 
sel, make  an  independent  examination  to  ascertain 
whether  the  questions  presented  have  already  been 
determined.  Counsel  should  not  defer  the  citation  of 
authorities  until  it  becomes  necessary  to  file  a  petition 
for  reheai'ing. 

B£V£RS£D. 
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118  ^ssl  Galpin  v.  Galpin. 

Chattel  Mortgage :  made  to  defraud  creditobs  :  enfobcevknt  : 
EVIDENCE  of  FRAUD  IN  DEFENSE.  Where  a  chattel  mortgage  is  made 
without  consideration,  and  solely  for  the  purpose  of  defeating  the 
creditors  of  the  mortgagor,  but  ostensibly  to  secure  a  promissory 
note,  and  the  property  remains  in  the  hands  of  the  mortgagor,  and 
the  mortgagee  attempts  to  enforce  the  mortgage  by  taking  the 
property,  the  mortgagor  may  plead  and  show  in  defense  the  want 
of  consideration  and  fraudulent  character  of  the  mortgage.  Both 
parties  in  such  case  being  guilty  of  the  crime  defined  by  section 
4074  of  the  Ck)de,  the  law  will  leave  them  where  it  finds  them,  and 
wiU  not  lend  its  aid  to  the  consummation  of  the  fraud  by  refusing 
to  hear  testimony,  showing  the  fraudulent  nature  and  intent  of  the 
transaction,  to  overcome  the  prima-facie  case  made  by  the  mort- 
gage itself. 

Appeal  from  Davis  District  Court — Hon.  Cuaeles  D. 

Leggett,  Judge. 

Piled,  May  16,  1888. 

Action  for  recovery  of  specific  personal  property. 
Plaintiflf  claimed  the  property  under  a  chattel  mortgage 
executed  by  defendant  as  security  for  a  promissory  note 
for  five  hundred  dollars.  He  gave  the  bond  provided  by 
the  statute,  and  the  property,  which,  since  the  execu- 
tion of  the  mortgage,  had  remained  in  defendant's 
possession,  was  delivered  to  him  by  the  sheriff  under 
the  order  issued  by  the  clerk.  The  defendant  answered 
that  the  mortgage  was  without  consideration,  and  was 
given,  at  plaintiff's  instance  and  request,  for  the  pur- 
pose of  defeating  the  collection  of  a  judgment  which 
one  Shopbell  had  recovered  against  him  (defendant). 
On  the  trial,  plaintiff  introduced  in  evidence  the  note 
and  mortgage  under  which  he  claimed,  and  rested. 
Defendant  then  offered  evidence  tending  to  establish  the 
allegations  of  his  answer,  but,  on  plaintiff's  objection, 
the  district  court  excluded  the  evidence,  and  directed 


MAT  term;  1888.  466 

Galpin  y.  Galpin. 

the  jury  to  find  for  plaintiff,  and  subsequently  rendered 
judgment  in  his  favor  on  the  verdict  returned  in  obedi- 
ence to  that  direction,  and  defendant  appeals. 

8.  S.  CarrutJierSj  for  appellant. 

Payne   &   Eichelbergei^    and   M.    n.    JoneSy    for 
appellee. 

Reed,  J. — ^The  cases  cited  by  appellee,  and  relied 
on  as  sustaining  the  ruling  of  the  district  court,  are  of 
two  classes,  viz. :  ( 1 )  Cases  in  which  a  party  to  an 
unlawful  or  fraudulent  contract,  but  which  has  been 
fully  executed,  sought  to  recover  the  consideration 
paid  by  him,  and  ( 2 )  cases  in  which  a  party  to  an 
executory  contract,  which,  although  tainted  by  fraud 
in  its  inception,  was  still  supported  by  a  valuable  con- 
sideration, sought  to  defeat  its  enforcement.  The 
uniform  holding  of  the  cases  of  the  first  class  is,  that 
the  party  is  not  entitled  to  relief.  In  the  other  class  it 
has  been  held  that  the  party  will  not  be  permitted  to 
allege  or  prove  the  unlawful  or  fraudulent  character  of 
the  contract  to  defeat  its  enforcement.  The  present 
case  does  not  fall  within  either  of  those  classes.  The 
action  is  for  the  enforcement  of  a  right  claimed  by 
plaintiff  to  have  accrued  to  him  under  the  contract.  If 
the  mortgage  is  valid,  it  conferred  upon  him  the  right 
to  the  possession  of  the  property ;  there  being  no  pro- 
vision in  it  to  the  contiury.  But  possession  had  not 
been  delivered  under  it,  and  the  contract,  to  that  extent, 
was  executory,  and  the  action  is  for  its  enforcement. 
While,  on  its  face,  the  contract  imparts  a  consideration, 
it  was  absolutely  without  consideration  ;  and,  because 
of  the  fraudulent  intent  with  which  it  was  executed,  it 
was  not  only  contrary  to  good  morals  and  public  policy, 
but  was  positively  prohibited  by  law.  The  statute 
( Code,  sec.  4074 )  denounces  the  making  of  such  con- 
tracts as  criminal,  and  imposes  penalties  upon  the  par- 
ties thereto  by  way  of  punishment  for  the  act.  The 
parties  also  are  in  pari  delicto. 

The  question  in  the  case  is  whether,  when  one  of 
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the  parties  to  sach  an  agreement  seeks  the  aid  of  the 
courts  for  its  enforcement,  the  other  will  be  permitted 
to  show  its  real  character  for  the  purpose  of  defeating  a 
recovery.  It  seems  to  us  that  there  should  be  but  one 
answer  to  that  question.  The  courts  will  not  be  made 
the  instruments  for  the  consummation  of  the  fraudulent 
or  criminal  purposes  of  parties.  They  will  not  lend 
their  aid  for  the  enforcement  of  contracts  which  have 
been  entered  into  for  the  single  purpose  of  accomplish- 
ing crimipal  or  fraudulent  objects,  but  will  leave  the 
parties  in  the  position  in  which  they  have  placed  them- 
selves; and  they  will  do  this,  not  for  the  purpose  of 
protecting  the  one  party  from  the  consequence  of  his 
crime  or  fraud,  but  of  preventing  the  other  from  reap- 
ing the  fruits  of  his  iniquity.  It  is  to  be  borne  in  mind 
that  it  is  plaintiflE  who  is  asking  the  aid  of  the  court. 
The  matter  alleged  by  defendant,  and  which  he  pro- 
posed to  prove,  is  purely  defensive.  It  was  set  up,  not 
as  constituting  a  right  in  him,  or  as  entitling  him  to  any 
relief,  but  in  resistance  of  the  right  alleged  by  plaintiff. 
If  the  real  character  of  the  transaction  appeared  on  the 
face  of  the  mortgage,  there  could  be  no  question  as  to 
its  effect.  The  courts  would  not  enforce  it,  even  if  its 
enforcement  were  not  resisted  ;  for,  as  we  have  said, 
relief  is  denied  in  such  cases  as  a  measure  of  preventive 
justice.  But  it  was  contended  that  the  rule  in  such 
cases  is  that  the  question  must  be  determined  alone 
from  the  writing,  and  that,  if  it  makes  a  prima-facie 
case  for  the  plaintiff,  the  defendant  should  not  be  per- 
mitted to  stultify  himself  by  showing  the  criminal  or 
fraudulent  character  of  the  transaction.  That  such  a 
rule  has  obtained  in  cases  where  the  contract  sought  to 
be  enforced  was  supported  by  a  valuable  consideration, 
and  was  not  criminal,  although  alleged  to  be  fraudu- 
lent, is  true ;  and  in  that  class  of  cases  it  is  probably 
the  true  rule.  But  it  would  be  a  monstrous  absurdity 
to  hold  that  the  law  will  aid  a  party  to  gather  the  fruits 
of  his  evil  conduct,  while  it  denounces  and  punishes 
the  act  as  a  crime.  When  parties  contract  in  violation 
of  the  criminal  law,  they  are  not  apt  to  embody  the 
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evidence  of  their  guilt  in  their  written  agreement ;  and, 
if  such  contracts  are  to  be  defeated  at  all  on  the  ground 
of  their  criminality,  it  must  ordinarily  be  done  upon 
extrinsic  evidence. 

We  think,  therefore,  that  the  court  erred  in  exclud- 
ing the  evidence,  and  the  judgment  will  be 

Reversed. 


Guest  v.  The  Burluntgton  Opeba-Housb  Company. 

1.  Payment :  svn>BNCB :  entries  in  CBBDrroR^s  bodes.  The  entries 
in  a  person's  books,  showing  payment  in  fuU  of  an  account  to  him, 
are  prima-faeie  evidence  against  him ;  but  where  both  he  and  the 
one  to  whom  the  payment  is  credited  testify  that  the  account  has  not 
been  paid  in  full,  and  the  action  is  against  another  person,  the 
question  of  payment  should  be  submitted  to  the  jury. 

2.  Agency :  oharoing  principal's  debt  to  agent  :  principal  not 
DISCHARGED.  Where  one  knowingly  deals  with  an  agent  within 
the  scope  of  his  agency,  and  makes  charges  on  his  books  to  the 
agent,  instead  of  to  the  principal,  on  account  of  debts  contracted 
for  the  principal,  he  is  not  thereby  precluded  from  afterwards 

.    asserting  the  claim  against  the  principal. 

8.  Estoppel :  in  pais  :  what  necessary  to  constitute.  Where  a 
creditor,  whose  debt  arose  under  a  contract  with  an  agent,  repre- 
sented to  the  principal  that  the  debt  had  been  paid  by  the  agent ; 
but  the  principal  had  already  settled  with  the  agent  with  the 
understanding  that  the  debt  had  not  been  paid,  and  that  the  prin- 
cipal would  have  it  to  pay,  and  afterwards  paid  the  agent  the 
amount  thus  agreed  to  be  due  him  upon  the  settlement,  held  that 
the  creditor  was  not  estopped  from  looking  to  the  principal  for  the 
amount  of  the  debt,  since  the  principal  did  not  rely  on  the  repre- 
sentations made  by  the  creditor,  and  would  not  sustain  any 
injury  by  the  creditor's  being  permitted  to  deny  the  truth  of  the 
representations. 

4.  Praotioe :  taking  case  from  jury  :  when  adihssible.  Before 
the  court  is  warranted  in  directing  a  verdict,  every  fact  favorable 
to  the  party  against  whom  the  verdict  is  asked,  and  which  the  evi- 
dence tends  to  prove,  must  be  conceded. 

Appeal  from    Des   Moines    District    Court.  —  Hon. 

Charles  H.  Phelps,  Judge. 

Filed,  Mat  16,  1888. 
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Action  at  law  to  i*eoover  the  rent  of  a  piano. 
When  the  evidence  was  all  introduced,  the  court 
directed  the  jury  to  find  for  defendant,  and  afterwards 
etitered  judgment  on  the  verdict  returned  in  obedience 
to  that  direction.*    Plaintiff  appeals. 

Seerley  &  Clark,  for  appellant. 

O.  L.  Poor^  for  appellee. 

Reed,  J.— Defendant  employed  George  A.  Duncan 
as  general  manager  of  an  opera-house  owned  by  it, 
under  a  contract  by  which  he  was  to  receive  as  compen- 
sation for  his  services  fifteen  per  cent,  of  the  net  pro- 
ceeds of  the  business.  He  contracted  with  plaintiff  for . 
the  rent  of  a  piano  to  be  used  in  the  op^ra-house,  the 
contract  being  within  the  scope  of  his  powers  as  man- 
ager, and  plaintiff  knowing  at  the  time  the  capacity  in 
which  he  was  acting.  After  serving  in  that  capacity 
for  some  time,  he  resigned ;  and  a  negotiation  was 
entered  into  between  him  and  defendant's  board  of 
directors  for  a  settlement  of  their  accounts.  He  pre- 
sented to  them  a  number  of  bills  for  expenses  incurred 
in  the  business,  which  he  represented  were  unpaid,  and 
among  them  plaintiff's  bill  for  the  rent  of  the  piano. 
He  also  claimed  $100.12  for  money  advanced  by  him  in 
the  payment  of  expenses,  and  three  hundred  and  forty 
dollars  paid  by  him  to  a  clerk  who  kept  the  books  per- 
taining to  the  business,  the  payment  having  been  made 
out  of  the  proceeds  of  the  business.  The  total  amount 
of  his  claim  was  $757.60,  of  which  amount  $647.48  was 
for  the  fifteen  per  cent,  of  the  net  proceeds  which  he 
was  to  receive  for  his  services.  The  directors  offered  to 
pay  him  the  amount  of  his  claim,  less  the  three  hun- 
dred and  forty  dollars  paid  the  book-keeper.  He  at 
first  rejected  the  offer,  but  after  several  months  con- 
cluded to  accept  it,  and  so  notified  the  directors,  and 
they  paid  him  the  amount.  After  the  offer  was  made,  - 
but  before  it  was  accepted  or  the  money  paid,  some  of 
the  directors  called  on  plaintiff  with  reference  to  the 
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bill  for  the  rent  of  the  piano,  and  he  represented  to 
them  that  he  made  no  claim  therefor  against  the  com- 
pany, but  that  he  had  charged'  the  amount  to  Duncan, 
and  that  it  was  paid  or  settled.  He  also  exhibited  to 
them  his  ledger,  which  showed  the  account  for  the  rent 
of  the  piano,  together  with  a  number  of  items  for  mer- 
chandise charged  to  Duncan.  It  also  showed  three 
items  of  credit  to  him,  which  exceeded  by  $80.51  the 
amonn,t  of  the  account  for  rent  of  the  piano,  and  other 
items  charged  to  him  ;  also  the  payment  of  that  amount 
to  him  in  cash  tp  balance  the  account ;  and  they 
reported  these  facts  to  the  board  of  directors.  Duncan 
was  an  insurance  agent,  and  the  amounts  for  which 
plaintiflf  had  given  him  credit  were  for  the  premiums 
on  insurance  which  he  had  written  for  him. 

I.    It  is  insisted  that  the  action  of  the  court  in 
directing  the  verdict  for  defendant  can  be  sustained  on 

the  ground  that  the  evidence  shows  that 
'  eTidenoe:       plaintiff  has  been  paid  the  amount  of   the 

entries  In-^  ,-r%  ti-i- 

credjtor's       accouut  by  Duucau,  and  he  is,  therefore, 

books.  -^  '  .        '  _         ' 

not  entitled  to  recover  as  against  defendant. 
If  the  question  rested  alone  upon  what  was  shown  by 
plaintiff's  ledger,  perhaps  this  position  would  be  cor- 
rect ;  for  clearly  the  entries  therein  are,  as  against  plain- 
tiff, prima-fade  evidence  of  payment.  But  both  he 
and  Duncan  testified  that  the  account  had  not,  in  fact, 
been  paid.  On  this  state  of  the  evidence,  plaintiff 
clearly  had  the  right  to  have  the  question  of  payment, 
if  the  case  turned  on  that  question,  passed  upon  by  the 
jury,  and  we  deem  it  proper  to  say  that  we  do  not 
believe  that  the  district  court  based  its  ruling  on  this 
ground.  If  the  ruling  can  be  sustained,  it  must  be  upon 
the  ground  either  (1)  that  plaintiff,  by  charging  the 
account  to  Duncan,  elected  to  accept  him  as  the  debtor, 
and  is  now  precluded  from  claiming  the  amount  from 
defendant ;  or  (2)  that  he  is  now  estopped,  by  his  repre- 
sentation that  he  looked  alone  to  Duncan  for  payment, 
and  that  the  debt  had  been  settled  or  paid,  from  assert- 
ing a  claim  for  the  amount  against  defendant. 
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11.  It  will  be  conceded  that,  when  a  creditor  has 
the  right  to  look  to  either  one  of  a  number  of  parties 
«.  Aos!fCT:  '^^  *^®  payment  of  his  debt,  he  may,  by  his 
c!l?arl°<feE?5)  election  to  look  alone  to  one  of  them,  be 
5afnot?iL-°*"  precluded  frbm  afterwards  asserting  it 
charged.  against  the  others.  We  do  not,  however, 
determine  that  this  result  would  follow  from  the  act 
merely  of  charging  the  debt  to  the  one,  or  from  the  dec- 
laration of  the  creditor  that  he  looks  alone  to  him  for 
payment ;  for  in  the  present  case  it  is  unnecessary  to 
inquire  as  to  what  acts  would  amount  to  an  election. 
The  relation  which  existed  between  the  defendant  and 
Duncan  was  that  of  principal  and  agent.  The  business 
carried  on  was  the  business  of  defendant,  and  Duncan 
was  it^i  agent  for  the  management  of  that  business.  An 
agent  who,  without  disclosing  the  capacity  in  which  he 
is  acting,  contracts  with  reference  to  the  business  of  his 
agency,  and  within  the  scope  of  his  powers,  is  person- 
ally liable  on  the  contract.  The  princii)al,  however,  is 
also  bound,  and  the  party  contracted  with  may  after- 
wards pursue  his  remedy  against  him.  But  if  the 
capacity  in  which  the  agent  is  acting  is  known  at  the 
time  to  the  other  party  to  the  contract,  the  principal 
alone  is  bound  by  it.  These  are  well-settled  principles 
of  the  law  of  agency,  and  the  citation  of  authorities  in 
their  support  is  unnecessary.  When  the  contract  for 
the  rent  of  the  piano  was  entered  into,  plaintiff  knew 
that  Duncan  was  general  manager  for  defendant.  He 
knew,  also,  that  the  contract  had  relation  to  its  busi- 
ness. Under  the  contract  between  defendant  and  Dun- 
can, the  rental  was  to  be  paid  out  of  the  gross  proceeds 
of  the  business.  But,  under  the  agreement  with  plain- 
tiflF,  his  right  to  payment  was  not  dependent  on  whether 
a  sufficient  amount  should  be  realized  from  the  business 
to  pay  him.  The  rental,  when  it  accrued,  was  a  debt 
due  him  for  which  defendant  alone  was  liable.  Duncan 
was  not  answerable  for  it,  for,  as  we  have  said,  he  con- 
tracted as  agent,  anji  the  fact  of  his  agency  was  known. 
But,  to  afford  a  right  of  election  by  the  creditor,  there 
must  be  two  parties,  both  of   whom  are  liable  for  the 
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debt.  As  but  one  was  primarily  liable  in  this  case,  it  is 
clear  that  the  right  of  election  did  not  exist,  and  the 
ruling  cannot  be  sustained  on  this  ground. 

III.  To  constitute  an  estoppel  in  pais^  it  is  essen- 
tial that  the  representation  or  statement  relied  upon 
8.  kstoppbl:  in  should  have  been  acted  upon  by  the  party 
SecessJSr^to  ^  whom  it  was  made,  and  that  he  will  siis- 
consutute.  ^^iu  some  injury  if  the  one  making  it  be  ^ 
permitted  to  deny  its  ,truth.  If  a  creditor,  whose  debt 
'  arose  under  a  contract  made  with  an  agent,  represents 
to  the  principal  that  the  debt  has  been  paid  by  the 
agent,  or  that  he  looks  alone  to  him  for  pay,  and  the 
principal  thereafter  settles  with  the '  agent  on  that 
assumption,  there  is  probably  no  doubt  that  the  creditor 
would  be  estopped  from  thereafter  asserting  the  claim 
against  him.  In  the  present  case,  however,  it  does  not 
conclusively  appear  from  the  evidence  that  the  settle- 
ment between  defendant  and  Duncan  was  made  on  the 
assumption  either  that  plaintiff's  debt  had  been  paid, 
or  that  he  looked  alone  to  Duncan  for  payment ;  but,  on 
the  contrary,  there  was  evidence  tending  to  prove  the 
reverse.  Neither  does  it  conclusively  appear  that 
defendant  will  sustain  an  injury  if  plaintiff  be  now  per- 
mitted to  deny  the  truth  of  that  representation ;  for, 
while  the  money  was  paid  after  the  representation,  the 
offer  to  pay  that  amount  was  made  before  that,  and  was 
made  on  the  assumption  that  the  rental  was  then 
unpaid,  and  that  defendant  was  liable  for  it.  The 
amount  of  plaintiff's  bill  was  not  included  in  the  offer ; 
neither  was  it  covered  by  the  payment  to  Duncan.  But 
the  amount  offered  and  paid  was  fifteen  per  cent,  of  the 
receipts  after  deducting  the  expense  bills,  including  the 
one  in  question,  increased  by  the  amount  which  he  had 
paid  for  expenses,  and  diminished  by  the  amount  he  had 
paid  the  book-keeper.  At  least,  there  was  evidence 
tending  to  prove  these  facts  ;  and,  before,  the  court  is 

warranted  in  directing  a  verdict,  every  fact 
*  taking  case     favorablc  to  the  party   against  whom  the 

from  jury:  ir        j      -ts 

when  admia-    verdict  is  asked,  and  which  the    evidence 
tends  to  prove,  must  be  conceded.  It  is  true, 
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some  of  defendants  testified  that  they  paid  the  money 
to  Duncan  in  the  belief  that  plaintiff's  bill  was  paid, 
and  would  not  otherwise  have  consented  to  the  pay- 
ment ;  but  this  evidence  is  not  necessarily  conclusive  of 
the  question,  and,  under  the  most  favorable  view  for 
defendant  of  the  evidence,  the  parties  were  entitled  to 
go  to  the  jury  upon  it.  We  are  of  the  opinion,  there- 
fore, that  the  district  court  erred  in  directing  the  ver- 
dict. 

Reversed. 


Smith  et  al.  v.  James  &  Haverstook. 


Will:  peobatb:  contest:  ooNCLtJSiVENBSS  OF  JUDGMENT.  Sinoe 
the  enactment  of  chapter  eleven,  Laws  of  1876,  giving  the  right  to 
a  trial  by  jury  in  cases  where  the  proving  of  a  wiU  is  contested,  the 
judgment  in  such  cases  is  conclusive  upon  the  parties.  And  in  this 
case,  where  plaintiffs  appeared  when  the  wiU  was  offered  for  pro- 
bate, and. made  their  contest,  and  had  a  fuU  trial,  with  the  right  to 
demand  a  jury,  which  they  waived,  Jield  that  they  cannot  now 
institute  an  original  proceeding,  and  try  again  the  identical  ques- 
tions which  have  been  adjudicated  against  them.  (Leighton  v,  Orr, 
44  Iowa,  680,  and  Gilruth  v.  Oilruthf  40  Iowa,  848,  distinguished). 

Appeal  from  Pottawattamie  District  Court — Hon.  J. 

P.  Conner,  Judge. 

Piled,  May  16,  1888. 

This  is  an  action  to  cancel  and  set  aside  the  last  will 
and  testament  of  Jacob  Smith,  deceased,  upon  the 
ground  that  said  decedent  did  not  have  mental  capacity 
to  make  a  will,  and  because  of  the  alleged  fraud  and 
undue  influence  of  the  defendants  and  others.  The 
defendants  answered,  in  substance,  that  the  said  will 
was  presented  to  the  circuit  court  for  probate,  and  that 
the  plaintiffs  appeared  in  said  court,  and  filed  written 
objections  thereto,  based  upon  the  same  grounds  as  are 
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alleged  in  the  petition  in  this  case ;  that  issue  was  joined 
thereon,  a  jury  was  waived,  and  there  was  a  full  trial, 
and  the  court  found  against  the  plaintiffs  herein  on  the 
issues,  and  admitted  the  will  to  probate.  A  demurrer 
to  the  answer  was  sustained,  and  defendants  appeal. 

FllcJcenger  Bros.j  for  appellants. 

No  appearance  for  appellees. 

EoTHRocK,  J. — The  proceedings  set  up  in  the  answer 
were  a  contest  of  the  will  under  section  2340  of  the 
Code,  which  is  as  follows  :  "  After  the  will  is  produced 
and  read,  a  day  shall  be  fixed  by  the  court  or  clerk  for 
proving  the  same,  which  day  shall  be  during  a  term  of 
court,  and  may  be  postponed  from  time  to  time,  in  the 
discretion  of  the  court.  W7ieneGer  the  proving  of  a 
will  is  contested^  either  party  shall  he  entitled  to 
demand  a  jury^  and  to  the  verdict  of  the  jury  on  the 
issues  involved^  That  part  of  the  section  in  italics 
was  enacted  as  an  amendment  by  chapter  eleven  of  the 
Acts  of  the  Sixteenth  General  Assembly.  Before  this 
amendment  was  made,  the  proceedings  in  relation  to 
contesting  wills  were  prescribed  by  the  original  section 
above  quoted,  and  by  section  2353,  which  provides  that 
''wills  admitted  to  probate,  and  proven  as  hereinbefore 
directed,  shall  be  conclusive  as  to  the  due  execution 
thereof  until  set  aside  by  an  original  or  appellate  pro- 
ceeding." Before  the  amendment  to  section  2340,  it 
was  held  that  an  original  action  could  be  maintained  to 
set  aside  the  probate  of  a  will  where  no  appearance  had 
been  entered  or  contest  made.  Leighton  v.  Orr,  44  Iowa, 
680 ;  Gilruth  v.  Gilruth^  40  Iowa,  348.  In  the  last- 
named  case,  it  was  said  that  the  original  action  content- 
plated  by  section  2363  is  *'for  the  purpose  of  giving 
contestants  the  right  of  trial  by  jury."  We  think  it  is 
quite  clear  that,  as  the  plaintiffs  appeared  when  the  will 
was  offered  for  probate,  and  made  their  contest,  and  had 
a  full  trial,  Witt  the  right  to  demand  a  jury,  they  can- 
not now  institute  an  original  proceeding  or  action  at 
law,  and  again  try  the  identical   questions  which  have 
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been  fully  adjudicated   against  them.    The  statute  in 

force  since  the  above  amendment  was  enacted  does  not 

authorize  two  jury  trials  of  the  same  issues. 

We  think  that,  in  sustaining  the  demurrer  to  the 

answer,  the  court  erred. 

Reversed. 


Worsley  v.  The  Burlington  Insurance  Company. 

Settlement :  mistaej:  :  oobrection  in  equity  :  relief  under  gen- 
eral PRATER.  Defendant  was  owing  plaintiff 's  intestate  on  two 
separate  accounts,  one  for  sums  due,  and  the  other  for  sums  not 
due.  In  settling  the  accounts,  there  was  a  dispute  as  to  whether 
certain  items  which  defendant  had  placed  in  the  second  account 
should  not  be  placed  in  the  first,  and  they  were  finally  so  placed, 
but  they  were  not  deducted  from  the  second  account,  and  defend- 
ant, in  writing,  then  agreed  to  pay  the  amounts  of  the  two  accounts, 
as  they  then  stood — ^the  one  at  a  time  stated,  and  -the  other  when 
the  several  items  should  come  due.  Afterwards  defendant  was 
sued  upon  the  agreement  for  the  amount  agreed  to  be  paid  on  the  first 
account,  and  it  filed  a  cross-petition  aUeging  a  mutual  mistake  in 
the  written  agreement,  in  that  a  credit  of  a  stated  sum  was  erron- 
eously allowed  to  plaintiff,  whereby  the  amount  agreed  to  be  paid 
on  the  first  account  was  too  large,  and  asking  for  a  correction  of 
the  agreement,  and  *'  for  such  other  and  further  relief  as  may  be  in 
keeping  with  equity  and  good  conscience."    Held — 

(1)  That  the  evidence  ( see  opinion )  established  a  mutual  mis- 
take, not  in  the  amount  agreed  to  be  paid  on  the  first 
account,  but  in  failing  to  deduct  'from  the  second  account 
the  items  transferred  from  it  to  the  first. 

(3)  That  although  defendant  in  its  cross-petition  alleged  the  mis- 
take to  be  in  the  first  account,  and  asked  relief  as  to  that, 
yet,  under  its  prayer  for  general  relief,  it  was  entitled  to 
have  the  agreement  reformed,  by  deducting  from  the  sum 
agreed  to  be  paid  on  the  second  account  the  sum  of  the  items 
which  had  been  transferred  from  it  to  the  first  account. 

Appeal  from  Montgomery  District  Court. — Hon.  C.  F. 

LooFBouROw,  Judge. 

Filed,  May  16,  1888. 

Action  to  recover  $1,064.69  and  ijiterest  thereon, 
alleged  to  be  due  by  the  terms  of  a  written  agreement. 
The  answer  admits  the  making  of  the  agreement,  and 
that  the  amount  in  suit  is  not  paid,  but  alleges  that  it 
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was  included  in  the  amount  required  to  be  paid  by  the 
agreement  in  consequence  of  a  mistake  of  fact,  and  that 
plaintiff  is  not  entitled  to  recover  in  this  action  for  that 
reason.  The  defendant  filed  with  its  answer  a  cross- 
petition,  in  which  it  alleges  the  mal$:ing  of  the  agree- 
ment set  out  by  plaintiflf^  and  states  that  by  mistake  of 
fact,  which  occurred  when  said  agreement  was  made,  a 
credit  of  $1,064.59  was  erroneously  allowed  to  plaintiff, 
and  included  JLn  said  agreement.  The  correction  of  the 
instrument  is  asked,  and  also  general  equitable  relief. 
The  issues  raised  by  the  cross-petition  and  answer 
thereto  were  tried  by  the  district  court  in  the  manner 
provided  for  the  trial  of  equitable  actions,  and  judgment 
was  rendered  in  favor  of  plaintiff  for  costs.  Defendant 
appeals.  The  issues  raised  by  the  petition  of  plaintiff 
and  the  answer  thereto  are  not  involved  in  this  appeal. 

Newman  &  BlaJce^  for  appellant, 

8.  MePherson^  for  appellee. 

Robinson,  J. — W.  H.  Hunter  was  the  general  agent 
of  defendant  for  the  state  of  Kansas  from  August,  1882, 
to  November,  1884.  He  died  in  the  last-named  month, 
and  plaintiff  was  appointed  and  qualified  as  administra- 
tor of  his  estate.  When  Hunter  died  his  accounts  with 
defendant  were  unsettled,  and  the  agreement  in  suit  was 
made,  after  some  controversy,  in  settlement  of  these 
accounts.  It  appears  that  they  were  of  two  classes,  one 
of  which  was  called  the  "regular  accounts"  and  th^ 
other  the  ''  deferred  accounts."  In  the  regular  account 
was  kept  a  record  of  all  cash  transactions  between 
defendant  and  decedent,  and  of  all  commissions  and 
fees  which  were  to  be  paid  to  him  prior  to  the  collection 
of  the  premium  notes  on  account  of  which  they  were 
due.  In  the  deferred  account  was  kept  a  record  of  such 
commissions  and  fees  as  were  not  to  be  paid  until  the 
premium  notes  on  account  of  which  they  were  charged 
should  be  collected.  The  agreement  in  suit  was  made 
on  the  thirteenth  day  of  November,  1886,  and  fixed  the 
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balance  of  the  regular  account  in  favor  of  plaintiflf  at 
five  thousand  dollars,  and  fixed  the  balance  of  the  other 
account  in  favor  of  plaintiflf  at  $8,904.43.  The  first- 
mamed  balance  was  to  be  paid  in  full  before  June  10, 
1886,  and  the  other  was  to  be  paid  at  stated  times,  as 
^collections  on  certain  notes  were  made.  All  of  the  bal- 
ance on  regular  account  has  been  paid,  excepting  the 
amount  in  suit. 

L    It  is  claimed  by  appellant  that  an  entry  on  its 
books,  made  to  comply  with  the  ruling  of  the  auditor  of 
state,  :but  which  was  not  designed  to  affect  the  accounts 
of  <  decedent,  was  by  mistake  considered  in  its  settlement 
with  plaintiff,  and  the  amount  of  the  balances  to  his  credit 
was  increased  in  consequence  by  the  sum  in  controversy. 
This  is  denied  by  appellee,  who  insists  that  the  settle- 
ment was  .a  compromise  of  matters  in  dispute,  and  not 
the  result  of  an  accurate  computation  of  accounts  shown 
by  the  books  of  the  parties  in  interest.     There  is  some 
conflict  in  the  evidence  as  to  some  of  the  issues,  but  we 
think  the  fact  is  fairly  established  that  a  mistake  wa^ 
made  in  the  settlement ;  that  it  was  mutual ;  and  that  it 
:  resulted  in  the  increase  of  the  credits  specified"  in  the 
'.agreement  by  the  amount  named  in  the  cross-petition. 
There  does   not   seem    to  have  been  any  controversy 
between  the  parties  to  the  agreement  as  to  the  aggregate 
amount  of  the  credits  in  favor  of  plaintiff.     The  books  of 
the  decedent  show  that  at  the  date  of  settlement  the 
amount   aforesaid  was  $13,021.05,  while  the  books  of 
defendant  show  that  at  that  date  the  said  amount  was 
$12,982.31.     The  chief  controversy  between  the-  parties 
was  as  to  the  proper  balance  of  the  regular  account. 
The  plaintiff  insisted  that  a  considerable  portion  of  the 
credits  given  decedent  in  the  deferred  account  should  be 
given  in  the  regular  account.     He  states  that  fee  never 
figured  on  the  deferred  account,  and  made  no  statement 
to  the  defendant  as  to  what  he  claimed  on  that,   and 
that  his  purpose  in  examining  the  accounts  prior  to  the 
settlement  was  to   determine  what  items  belonged  in 
the  regular  account.     He  states  that  "  the  only  question 
in  dispute  had  been  as  to  the  amount  of  the  regular 
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accounts."  He  had  claimed  that  it  was  much  larger 
than  the  amount  admitted  by  defendant.  It  was  finally 
agreed  that  a  discount  of  $142.47  should  be  allowed  to 
defendant,  and  that  the  balance  to  the  credit  of  plaintiff 
in  the  regular  account  should  be  fixed  at  five  thousand 
dollars.  This  was  larger  than  the  balance  on  this 
account  shown  by  the  books  of  defendant  by  the  amount 
in  controversy,  and  was  carried  into  the  agreement  of 
settlement.  Notwithstanding  this  change  in  the  regular 
account,  no  change  was  made  in  the  other,  but  the  bal- 
ance which  the  books  of  def endant'showed  to  be  to  the 
credit  of  plaintiff  therein  was  can-ied  into  the  agree- 
ment. In  this  a  mistake  was  made,  for  the  reason  that 
such  balance  should  have  been  reduced  by  the  amount 
which  was  added  to  the  balance  of  the  regular  account. 
Our  conclusion  that  a  mistake  was  made  by  both  parties 
is  strengthened  by  the  fact  that,  six  days  after  the 
agreement  was  signed,  the  defendant  wrote  to  plaintiflf 
and  claimed  that  an  error  in  settlement  had  been  made 
to  the  amount  in  controversy.  Two  days  later  the  plain- 
tiflf answered  the  letter  of  defendant,  stating  that  he 
knew  nothing  about  defendant's  books;  that  he  based 
his  views  on  what  Hunter's  books  showed ;  and  that, 
when  they  arrived  at  an  amount  which  corresponded 
with  them,  he  was  satisfied  with  it.  But  the  settlement 
allowed  to  plaintiff  more  than  one  thousand  dollars  in 
excess  of  the  amounts  to  which  he  was  shown  to  be 
entitled  by  Hunter's  books.  We  conclude  that  a  mis- 
take has  boon  established,  and  that  defendant  is  entitled 
to  have  the  agreement  in  suit  corrected  to  carry  into 
effect  the  intent  of  the  parties  to  it. 

II.  Appellee  insists  that  if  the  agreement  is  found 
to  be  correct  as  to  the  balance  of  the  regular  account, 
no  relief  can  be  granted  to  appellant,  for  the  reason 
that  it  has  not  in  terms  asked  any  as  to  the  other  bal- 
ance. We  do  not  think  this  claim  is  well  founded.  The 
defendant  alleges  that  an  erroneous  credit  has  been,  given 
to  plaintiff.  It  is  true  that  the  error  is  alleged  to  have 
occurred  in  the  regular  account,  and  relief  as  to  that  is 
asked;  but  defendant  also  asks  '•for  such  other  and 
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further  relief  as  may  be  in  keeping  with  equity  and  good 
conscience."  The  evidence  shows  thaj  there  was  a 
mutual  mistake  of  fact  in  the  settlement  as  to  the 
amount  of  credits  to  which  plaintiff  was  entitled  ;  that 
the  credit  he  received  was  too  large  by  the  sum  in  con- 
troversy ;  and  that  defendant  is  entitled  to  relief.  We 
think  the  averments  of  the  cross-petition  and  the  prayer 
for  relief  are  suflBciently  broad  to  permit  the  reforming 
of  the  agreement  in  suit  to  express  the  real  intent  of  the 
parties.  The  balance  in  the  deferred  account  to  the 
credit  of  plaintiff  named  in*  said  agreement  is  therefore 
reduced  to  $7,839.84,  which  sum  is  to  be  paid  according 
to  the  terms  of  said  agreement  which  relate  to  the  bal- 
ance in  the  deferred  account. 

Bkvekseb. 


Douglas,  Stuart  &  Forrest  v.  Smith. 

1.  Chattel  Mortgage:  on  cribs  of  corn  to  secure  advances: 
construction.  I.  &  M.  were  grain  buyers  at  country  towns, 
and  bought  and  cribbed  large  quantities  of  corn  with  money 
advanced  by  D.,  S.  &  F.,  who  were  commission  merchants  in  Chi- 
cago. As  soon  as  a  crib  was  fiUed,  they  would  make  to D.,  S.  &  F. 
a  "crib  receipt,"  or  chattel  mortgage,  on  the  com  in  that  crib. 
Each  of  these  **  receipts "  conveyed  the  com,  and  provided  as  fol- 
lows :  "  And,  in  further  consideration  of  the  advances  made  and 
to  be  made  by  said  D.,  S.  &  F.  for  Qur  account,  we  further  agree, 
upon  the  request  of  D.,  S.  &  F.,  to  procure  said  com  to  be  shcUed 
and  shipped  to  them,  or  their  order,  as  they  may  direct,  at  our 
expense.  *  *  •  Said  D.,  S.  &  F.  to  seU  said  corn,  and,  from 
proceeds  of  sale,  pay  freight,  inspection,  insurance,  their  advances 
on  said  com,  with  interest  at  eight  per  cent,  on  the  same,  and  upon 
margins  upon  contracts  that  may  be  made  for  its  sale,  and  commis- 
sions of  not  less  than  one-half  cent  per  bushel  for  selling,  and 
account  to  us  for  balance  of  proceeds,  if  any.  The  conditions  of 
this  sale  and  transfer  are  such  that,  should  the  undersigned  cause 
to  be  paid  to  the  said  D.,  S.  &  F.,  on  or  before  the  fifteenth  day  of 
June,  1881,  all  moneys  and  accounts  due  by  the  undersigned  to  the 
said  D.,  S.  &  F.,  with  interest  •  *  ♦  including  commissions 
*  *  *  on  the  above-described  corn,  and  on  other  grain  which  we 
have  agreed  to  consign  to  D.,  S.  &  F.,  or  pay  commissions  on,  then 
this  sale  and  transfer  shall  be  void.*'    Held — 
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(1)  That  these  receipts  were  not  given  merely  as  security  for  the 
money  advanced,  to  huy  the  com  in  the  particular  crib 
described  in  the  receipt,  but  that  they  were  issued  in  pursuance 
of  the  general  enterprise,  which  was  to  buy  one  hundred  thous- 
and bushels  of  corn,  and  sell  it  on  the  market ;  and  each  crib 
receipt  was  security  for  all  advances  made  by  the  plaintiff, 
including  margins  advanced  upon  sales  for  future  delivery. 

(2)  That  the  word  '*  due"  in  the  writing  was  not  to  be  taken  in 
its  technical  sense,  but  that  I.  &  M.  were  liable  to  all  indej^t- 
ednoss  to  plaintiffs,  which  they  in  good  faith  incurred  in  car- 
rying out  their  part  of  the  enterprise,  whether  due  on  the 
fifteenth  of  June,  or  afterwards ;  and  that  such  indebtedness 
covered  any  proper  outlay  made  necessary  thereafter  to  pro- 
tect them,  or  I.  &  M.,  from  any  legal  contracts  made  for  the 
Bale  of  the  corn. 

2.  Qambling  Contracts :  bales  of  corn  for  future  delivery. 
Where  country  grain  buyers  had  a  large  quantity  of  com  in  cribs, 
and  they  made  sales  from  time  to  time,  through  Chicago  commis- 
sion merchants,  for  future  delivery,  of  No.  2  com,  but,  fearing  that 
their  com  would  not  grade  No.  2,  and  hoping  that  it  would  improve 
with  age,  they  bought  in  and  resold,  intendifig  to  deliver  the  corn 
to  cover  their  sales,  held  that  the  transactions  were  not  illegal,  so 
as  to  defeat  their  brokers  in  the  collection  of  margins  advanced  for 
them. 

Appeal  from  Cedar  Circuit  Court. 

Filed,  May  17,  1888. 

This  is  an  action  of  replevin  to  recover  possession 
of  about  ten  thousand  bushels  of  corn,  which,  at  the 
commencement  of  the  suit,  was  stored  in  three  cribs  at 
Garrison,  in  Benton  county.  The  plaintiffs  claim  the 
right  to  said  corn  by  reason  of  certain  crib  receipts  or 
chattel  mortgages  upon  the  same,  made  by  Ingersoll  & 
Moulton,  dealers  in  grain.  The  defendant  was  sheriff 
of  Benton  county,  and  levied  attachments  on  the  corn 
at  the  suits  of  certain  creditors  of  Ingersoll  &  Moulton. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  defendant.     Plaintiffs  appeal. 

3fills  &  Keeler^  for  appellants. 

Nichols  &  Burnham  and  Boies y  Ilusted  &  Boies ^ 
for  appellee. 
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ROTHROCK,  J. — I.     The  plaintifif  is  a  corporatioo. 
organized  under  the  laws  of  Iowa,  and  having  its  prin- 
cipal office  at  th3  city  of  Cedar  Rapids.    In 

1     OhA'TTBL  •'X 

\mort)ra::e:  1880  and  1881,  the  corporation  owned  and 
cSrnto^e-  Operated  mills,  and  was  engaged  intheman- 
vancea:  ufacture  of  oat-Hieal  at  Cedar  Rapids  and 
Chicago.  In  connection  with  this  business, 
they  also  carried  on  a  commission  business  on  the  Chi- 
cago Board  of  Trade  in  1880  and  1881.  The  partnership 
of  Ingersoll  &  Moulton  was  engaged  in  buying  grain  at 
Laporte,  in  Black  Hawk  county,  and  other  towns  in  that 
neighborhood.  They  bought  grain  quite  extensively  at 
Laporte,  Washburn,  Mount  Auburn  and  Garrison. 
Their  purchases  included  large  quantities  of  ear-corn, 
which  they  cribbed,  shelled  and  shipped  to  Chicago, 
and  other  markets.  In  the  latter  part  of  October,  1880, 
they  made  an  arrangement  with  the  plaintiffs  at  Cedar 
Rapids,  by  which  the  plaintiffs  undertook  to  furnish 
Ingersoll  &  Moulton  with  money  to  enable  them  to  buy 
and  crib  one  hundred  thousand  bushels  of  corn.  It  was 
not  expected  by  the  parties  that  the  corn  would  be 
shelled  and  shipped  as  it  was  bought,  but  that  it  should 
be  cribbed,  and  held  during  the  winter,  and  marketed  in 
the  spring.  Under  this  arrangement,  Ingersoll  &  Moul- 
ton bought  and  cribbed  from  one  hundred  to  one  hun- 
dred and  ten  thousand  bushels  of  corn  during  the  fall 
and  winter  after  the  contract  was  made.  Ingersoll  & 
Moulton  were  not  mere  adventurers.  They  had  been 
for  some  time  engaged  in  the  same  business,  and  had 
some  capital  of  their  own,  but  not  sufficient  to  carry  on 
the  business  without  credit,  or  the  benefit  of  advances 
of  money  to  pay  for  the  corn  as  it  was  bought  from  the 
farmers  of  the  country.  To  secure  the  plaintiffs  for  the 
money  advanced  to  buy  the  com,  it  was  agreed  that,  as 
each  crib  was  filled,  Ingersoll  &  Moulton  should  make 
and  deliver  to  the  plaintiffs  crib  receipts  or  chattel  mort- 
gages upon  the  corn  in  the  crib.  As  the  form  of  these 
instruments  presents  an  important  question  in  the  case, 
we  will  here  give  a  copy  of  one  of  them  : 
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"  Laporte  City,  Iowa,  December  15,  1880. 
"  For  and  in  consideration  of  money  advances  made 
to  IngersoU  &  Moulton  by  Douglas,  Stuart  &  Forrest, 
of  Chicago,  111.,  the  receipt  of  which  is  hereby  acknowl- 
edged, we  do  by  these  presents  sell  and  convey  to  the 
said  Douglas,  Stuart  &  Forrest  all  our  right,  title  and 
interest  in  seven  thousand  bushels  of  good  sound  ear- 
corn,  stored  in  good  covered  crib,  numbered  four  (4), 
and  located  on  lots  five,  six  and  seven,  block  eleven, 
belonging  to  Burlington,  Cedar  Rapids  &  Northern 
Railway  Company,  and  situated  in  the  town  of  Garri- 
son, county  of  Benton,  state  of  Iowa ;  the  said  corn 
being  at  the  time  of  this  sale  and  transfer  the  property 
of  the  undersigned,  and  the  same  being  free  from  all 
claims  or  incumbrances.  And,  in  further  consideration 
of  the  advances  made  and  to  be  made  by  said  Douglas, 
Stuart  &  Forrest  for  our  account,  we  further  agree,  upon 
the  request  of  Douglas,  Stuart  &  Forrest,  to  procure 
said  corn  to  be  shelled  and  shipped  to  them,  or  their 
order,  as  they  may  direct,  at  our  cost  and  expense,  and 
until  such  shipment  will  keep  said  com  insured  against 
loss  by  fire  for  the  sum  of  two  thousand  dollars  ;  loss, 
if  any,  payable  to  Douglas,  Stuart  &  Forrest,  as  tSieir 
interest  may  appear.  Said  Douglas,  Stuart  &  Forrest  to 
sell  said  corn,  and  from  proceeds  of  sale  pay  freight, 
inspection^  insurance,  their  advances  on  said  corn,  with 
interest  at  eight  per  cent,  on  the  same,  and  on  margins 
upon  contracts  that  may  be  made  for  its  sale,  and  com- 
missions  of  not  less  than  one-half  cent  per  bushel  for 
selling,  and  account  to  us  for  balance  of  proceeds,  if 
any.  The  conditions  of  this  sale  and  transfer  are  such 
that,  should  the  undersigned  cause  to  be  paid  to  the 
said  Douglas,  Stuart  &  Forrest,  on  or  before  the  fifteenth 
of  June,  1881,  all  moneys  and  accounts  due  by  the 
undersigned  to  the  said  Douglas,  Stuart  &  Forrest,  with 
interest  on  the  same  at  the  rate  of  eight  per  centum  per 
annum,  including  commissions  of  one-half  cent  per 
bushel  on  the  above-described  corn,  and  on  other  grain 
which  we  have  agreed  to  consign  said  Douglas,   Stuart 
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&  Forrest,  or  pay  commissions  on,  then  this  sale  and 
transfer  shall  be  void, 

*'  C.  T.  Ingersoll, 

"  G.  P.  MOULTON." 

These  receipts  and  mortgages  were  duly  acknowl- 
edged and  recorded.  At  the  time  of  entering  into  the 
arrangement,  IngersoU  &  Moulton  had  some  corn  in 
crib,  and  they  ordered  the  plaintiffs,  as  their  brokers, 
to  sell  for  them,  on  the  Board  of  Trade  in  Chicago,  corn 
for  delivery  in  May  and  June  following.  These  sales 
were  made  from  time  to  time,  during  the  fall  and  win- 
ter, and  upon  their  face  would  appear  to  be  for  a  much 
larger  amount  of  corn  than  IngersoU  &  Moulton  would 
have  to  deliver  in  fulfillment  of  their  contracts  of  sale 
made  through  the  plaintiffs ;  but,  although  these  figures 
look  large,  it  appears  that  many  of  the  transactions 
amounted  merely  to  extensions  of  the  time  of  delivery 
of  the  corn  actually  contracted  to  be  sold.  In  other 
words,  at  the  request  of  IngersoU  &  Moulton,  their  con- 
,  tracts  were  changed  over  so  as  to  be  performed  at  a 
later  date.  This  was  done  by  buying  in  on  the  Board 
of  Trade  and  selling  out  again.  These  extensions  of 
time  were  sometimes  attended  with  a  profit,  and  at  other 
times  loss,  to  IngersoU  &  Moulton.  They. appear  to 
have  been  made  necessary  by  the  fact  that  they  appre- 
hended that  their  corn  would  not  grade  No.  3,  and  this 
apprehension  afterwards  proved  to  be  well  founded  as 
to  a  gretiter  part  of  it.  The  result  was  that  IngersoU  & 
Moulton  became  in  debt  to  the  plaintiffs  and  others ; 
and  on  the  eleventh  day  of  November,  1881,  George  F. 
Moulton,  one  of  the  members  of  said  partnership,  went 
to  Cedar  Rapids  for  the  purpose  of  informing  the 
plaintiffs  of  the  condition  of  the  affairs  of  the  firm,  so 
that  they  might  ])rotect  themselves.  The  result  of 
this  interview  was  that  on  the  next  day  the  plaintiffs 
took  actual  possession  of  the  corn  in  controversy  ;  it 
being  in  certain  cribs  at  Garrison,  in  Benton  county, 
and  on  which  they  held  three  crib  receipts  or  chattel 
mortgages,  a  copy  of  one  of  which  we  have  above  set 
out.    Two  days  afterwards,  the  defendant,  who  is  sheriff 
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of  Benton  county,  levied  attachments  on  the  corn  at 
the  suit  of  other  creditors  of  Ingersoll  &  Moulton. 
The  pjaintiflfs  replevied  the  corn  from  the  sheriff.  No 
question  ig  made  as  to  the  validity  of  the  debts  upon 
which  the  attachments  issued.  A  short  time  after  the 
suit  was  commenced,  the  parties  entered  into  a  stipula- 
tion by  which  the  corn  was  shelled,  shipped  and  sold  ; 
and  the  contest  at  the  trial  involved  the  rights  of  the 
parties  to  the  proceeds  arising  from  the  sale.  We  have 
not  thought  it  necessary  to  set  out  the  pleadings  upon 
which  the  cause  was  tried.  They  are  quite  voluminous  ; 
but,  as  is  usual  in  the  trial  of  causes,  as  the  trial  pro- 
ceeded, the  rights  of  the  parties  upon  the  merits  of  the 
controversy  turn  upon  a  few  well-defined  and  pivotal 
questions.  Upon  the  face  of  these  crib  receipts,  and  in 
view  of  the  fact  that  the  plaintiffs  were  in  open  and 
notorious  possession  of  the  com  before  and  at  the  time 
the  attachments  were  levied,  it  would  appear  that,  the 
receipts  or  mortgages  not  having  been  taken  up,  the 
plaintiffs  were  entitled  to  hold  the  corn  until  the 
receipts  were  paid.  The  defendant  claims  ( 1 )  that 
nothing  was  due  on  these  receipts  or  mortgages,  but 
that  they  were  fully  paid  and  satisfied  before  the  suit 
was  commenced  ;  ( 2 )  that  the  real  indebtedness  to  the 
plaintiffs  is  founded  upon  certain  gambling  transactions 
upon  the  Chicago  Board  of  Trade,  and  are  therefore 
not  the  subject  of  any  valid  claim  against  IngersoU  & 
Moulton.  We  do  not  deem  it  necessary  to  state  any 
other  questions,  because,  as  we  think,  the  rights  of  the 
parties  depend  upon  the  determination  of  those  above 
stated,  without  more. 

Upon  the  question  as  to  whether  there  was  anything 
due  upon  the  receipts,  the  defendant  relies  upon  a 
statement  of  account  made  by  the  plaintiffs  to  IngersoU 
&  Moulton  on  the  first  day  of  July,  1881,  by  which  it 
appeared  that  there  was  $14,o31  due  to  the  plaintiffs. 
It  is  conceded  that,  after  this  date^  plaintiffs  received 
from  IngersoU  &  Moulton  the  sum  of  $15,925.06,  and 
defendant  claims  that  this  amount  was,  by  the  direction 
of  IngersoU  &  Moulton,   to  be  applied  in  payment  of 
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the  crib  receipts  or  mortgages.  Upon  the  face  of  it, 
this  appears  to  be  payment  in  full,  and  we  think  the 
jury  was  by  this  statement  of  account  induced  to 
return  a  verdict,  which,  when  tested  by  the  other  evi- 
dence in  the  case,  and  a  proper  construction  of  tlie 
crib  receipts,  was  wholly  without  the  support  of  any 
evidence.  It  is  important  to  determine  what  species  of 
indebtedness  these  receipts  and  mortgages  were 
intended  to  and  did  secure.  Counsel  have  argued  this 
question  elaborately  ;  and,  without  following  the  argu- 
ments, we  will  briefly  state  what  we  believe  to  be  their 
true  construction.  They  recite  that  Douglas,  Stuart  & 
Forrest  shall,  from  the  proceeds  of  the  sale  of  the  corn, 
''pay  freight,  inspection,  insurance,  their  advances  on 
said  corn,  with  interest  on  the  same  at  eight  per  cent., 
and  on  margins  upon  contracts  that  may  be  made  for  its 
sale,  and  commissions  of  not  less  than  one-half  cent 
per  bushel  for  selling."  The  condition  of  the  mortgage 
is  that  if  the  mortgagors  shall  pay  to  plaintiffs,  "on  or 
before  the  fifteenth  day  of  June,  1881,  all  moneys  and 
accounts  due,  *  *  *  with  interest  on  the  same  at 
the  rate  of  eight  per  cent,  per  annum,  including  com- 
missions of  one-half  cent  per  bushel  on  the  above- 
described  corn^  and  on  other  grain  which  we  have 
agreed  to  consign  to  said  Douglas^  Stuart  &  Forrest^ 
or  pay  commissions  on,  then  this  sale  and  transfer  shall 
be  void."  It  is  plain  from  the  last  clause,  which  we 
have  italicised,  that  these  receipts  were  not  merely 
given  as  security  for  the  money  advanced  to  buy  the 
corn  in  the  particular  crib  described  in  the  receipt.  All 
of  the  receipts  were  issued  in  pursuance  of  one  general 
enterprise,  which  was  to  buy  one  hundred  thousand 
bushels  of  corn,  and  sell  it  on  the  market,  and  each 
crib  receipt  was  security  for  all  advances  made  by  the 
plaintiffs  ;  and  these  advances  included  margins 
advanced  npon  sales  to  be  for  future  delivery.  This  is 
a  most  significant  provision  of  the  contract,  when  taken 
in  connection  with  the  acts  of  the  parties  from  the  very 
inception  of  the  enterprise  until  its  disastrous  termina- 
tion.    On  the  very  day  that  the  arrangement  was  made 
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for  the  advances,  IngersoU  &  Moulton  ordered  a  sale  ol 
corn  for  delivery  in  May  following ;  and,  as  we  have 
stated,  they  continued  to  make  such  orders,  and 
extended  the  time  of  delivery,  from  time  to  time,  some- 
times at  an  advantage  and  sometimes  at  a  loss.  The 
court  instructed  the  jury  that  the  crib  receipts  secured 
only ^  such  "moneys  and  accounts  as  were  due  and 
unpaid  on  the  fifteenth  of  June,  1881,  and  except 
advances  which  might  be  made  or  w^ere  made,  either 
before  or  after  said  date,  by  plaintiffs  on  contracts  made 
for  the  sale  of  the  corn  which  was  covered  by  said  crib 
receipts."  This  instruction  was,  we  think,  erroneous 
and  misleading,  in  making  any  allusion  to  moneys  and 
accounts  due  on  the  fifteenth  of  June.  The  error  con- 
sists in  construing  the  receipt  as  meaning  that  the 
money  must  be  actually  due ;  that  is,  payable  on  or 
before  that  day.  In  view  of  the  evidence  in  the  case, 
this  was  wrong.  It  appears,  without  conflict  or  dispute 
in  the  evidence,  that  the  whole  amount  of  the  indebted- 
ness was  extended,  by  the  act  of  the  parties,  beyond 
the  fifteenth  of  June ;  and,  of  course,  the  extension  of 
the  debt  carried  with  it  an  extension  of  the  security  or 
mortgage.  And  we  think  this  and  other  instructions 
given  by  the  court  to  the  jury  did  not  properly  define 
the  meaning  of  the  contracts  made  for  the  sale  of  the 
corn  covered  by  the  crib  receipts.  It  would  appear 
from  tMs  instruction,  or  the  jury  might  well  hav^  been 
led  thereby  to  believe,  that  the  sales  for  which  margins 
might  be  required,  as  provided  in  the  receipts,  were 
contracts  in  which  the  plaintiffs  sold  for  Ingersoll  & 
Moulton  a  crib  of  corn  at  Garrison,  Benton  county,  or 
at  any  of  the  other  places  that  the  corn  might  be 
located. 

And,  in  this  connection,  we  will  allude  to  a  special 
interrogatory  submitted  by  the  court  to  the  jury,  which 
is  vulnerable  to  the  same  objection.  It  is  as  follows  : 
'*  Were  the  contracts  of  sales,  in  lots  of  five  thousand 
bushels  or  upwards,  which  plaintiffs  claim  to  have  made 
on  account  of  Ingersoll  &  Moulton  on  the  Board  ol 
Trade  of  Chicago,  and  upon  which  they  claim  to  have 
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paid  losses,  contracts  for  the  sale  of  the  same  corn  upon 
which  In^ersoU  &  Moulton  issued  crib  receii^ts  to  plain- 
tiffs? A.  No."  The  jury  could,  of  course,  answer  this 
question  in  the  negative,  and  would  be  led  thereby  to 
lind  a  general  verdict  for  the  defendant.  The  vice  of  the 
instruction  and  interrogatory  is  in  confining  the  jury  to 
the  identity  of  the  corn  in  the  cribs. .  As  we  shall  pres- 
ently see,  the  validity  of  the  sale  did  not  depend  ui)on 
the  question  of  the  identity  of  the  com.  But  to  return 
to  the  question  of  payment:  The  court  should  have 
instructed  the  jury  that  the  word  "due"  was  not  to  be 
taken  in  its  technical  sense,  and  that  IngersoU  &  Moul- 
ton were  liable  for  all  indebtedness  to  the  plaintiffs 
which  they  in  good  faith  incurred  in  carrying  out  their 
part  of  the  enterprise,  whether  due  on  the  fifteenth  of  June 
or  afterwards,  and  that  such  indebtedness  would  cover 
any  proper  outlay  made  necessary  thereafter  to  protect 
them  or  IngersoU  &  Moulton  from  any  legal  contracts 
made  for  the  sale  of  the  corn.  All  of  the  evidence, 
without  conflict,  shows  that  this  is  the  way  the  parties 
themselves  construed  the  contract.  Moulton  in  his  tes- 
timony claims  that  he  turned  this  corn  over  to  the  plain- 
tiffs upon  these  receipts ;  and,  about  the  time  this  suit 
was  commenced,  IngersoU  wrote  a  letter  to  the  plain- 
tiffs, in  which  he  stated  that  "about  one-half  of  the 
corn  at  Garrison  is  in  cribs,  over  which  you  still  hold 
certificates.  We  suppose  you  will  have  to  replevy  to 
assert  your  claim,  and  this  will  go  pretty  well  towards 
paying  your  claim.  We  deeply  regret  this  turn  in 
affairs.  It  leaves  us  flat.  This  resulted  from  (1)  bad 
weather  preventing  our  getting  out  the  corn  when  it 
should  have  gone  to  the  market ;  (2)  the  losses  on  short 
sales,  and  in  other  ways.  We  have  realized  for  a  month 
that  it  would  be  difficult  for  us  to  get  out  whole  ;  but, 
looking  for  fair  weather,  we  hoped  to  get  our  corn  out, 
pay  you,  and  arrange  for  balance.  The  fearful  weather 
has  prevented  this,  until  our  creditors  became  impatient 
and  gobbled  us." 

11.  The  only  other  question  we  deem  it  necessary  to 
determine  is  whether  the  sales,  of  corn  made  by  plaintiffs 


MAY  TERM,  1888:  477 


Douglas,  Stuart  &  Forrest  v.  Smith. 


^  ^  as  brokers  in  behalf  of  Iiiirersoll  &  Moalton 

contraois:      were  gambling  contracts  within  the  meaning 

sales  of  com  o  o  o 

deuvi^"**  of  the  law.  The  plaintiffs  contend  that 
there  was  no  evidence  justifying  the  finding 
that  the  contracts  were  of  that  character.  In  determin- 
ing a  question  of  this  kind,  much  importance  is  always 
attached  to  the  circumstances  surrounding  the  parties. 
It  is  conceded  that  IngersoU  &  Moulton  had  a  large 
amount  of  com  for  sale.  It  was  not  in  a  condition  for 
immediate  delivery.  They  ordered  the  plaintiffs  to 
make  sales  for  them  from  time  to  time,  and  ^  extend 
the  time  of  delivery,  which,  as  we  have  seen,  was  done 
by  buying  in  and  selling  out,  and  gave  the  appearance 
of  selling  more  com  than  IngersoU  &  Moulton  had  or 
expected  to  have.  But  they  pursued  the  very  course 
which  all  country  grain  dealers  do  in  buying  com  in  the 
fall  and  winter.  They  sold  for  future  delivery.  All  of 
their  correspondence  with  the  plaintiffs  shows  this  to  be 
the  fact.  It  is  true  that  IngersoU  states,  in  his  testi- 
mony as  a  witness,  that  he  did  not  intend  to  deliver  the 
com  in  the  cribs  to  fill  these  contracts ;  but  his  testi- 
mony is  entitled  to  no  consideration,  because  his  own 
correspondence  with  plaintiffs  shows  that  he  did  int^^nd 
to  ship  the  corn  to  cover  the  contracts.  And,  then,  his 
declaration  of  his  intention  may  have  been  literally 
true,  and  still  not  a  material  fact  in  the  case,  because  it 
was  evidently  founded  upon  the  idea  that  it  was  not  the 
intention  to  deliver  the  identical  corn  in  the  cribs.  As 
we  have  seen,  this  is  not  the  proper  test  to  be  applied 
to  transactions  of  this  kind.  It  would  be  foolish  to  sup- 
pose that  either  of  the  parties  to  such  a  sale  intended 
that  IngersoU  &  Moulton  would  shell  this  com,  put  it 
in  the  cars,  ship  it  to  Chicago,  and  that  the  plaintiffs, 
as  their  commission  men,  would  call  on  the  purchaser, 
and  measure  the  corn  out  to  him.  Everybody  knows 
that  the  vast  grain  transactions  of  this  country  could 
never  be  conducted  in  that  way.  Warehouse  and  ele- 
vator receipts  have  come  to  be  the  evidence  of  title  to 
the  property  which  they  represent,  and  men  do  business 
according   to  the  known  usages  of  trade.     Besides,  a 
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man  may  make  a  lawful  contract  for  the  sale  of  prop- 
erty for  future  delivery  without  being  the  owner  of  the 
property  sold  at  the  time  of  the  contract.  He  may  go 
into  the  market,  purchase  .the  property,  and  perform  his 
contract.  Ingersoll  &  Moulton  were  not  mere  novices  or 
gamblers  on  the  Board  of  Trade.  The  evidence  shows 
beyond  controversy  that  they  intended  to  deliver  the 
com  in  their  cribs,  to  cover  the  sales  which  they  ordered 
the  plaintiffs  to  make  for  them.  The  only  obstacle  in 
the  way  was  that  the  corn  would  not  grade  up  to  the 
contracts  which  plaintiffs  made  for  them,  and  this  was 
the  cause  of  changing  the  contracts  so  as  to  make  the 
delivery  come  later  in  the  summer.  They  hoped  that 
the  corn  might,  as  the  season  advanced,  improve  in 
quality  ;  but  the  fact  that  the  property  they  had  did  not 
meet  the  requirements  of  their  contract  did  not  render 
the  contract  void.  "A  dealer  has  a  clear  right  to  sell, 
and  agree  to  deliver  at  some  future  time,  that  which  he 
then  has  not,  but  expects  to  go  into  the  market  and  buy ; 
and  it  is  equally  clear  that  the  parties  may  mutually 
agree  that  there  need  not  be  a  present  delivery  of  the 
goods,  but  that  such  delivery  may  take  place  at  some 
other  time  ;  and  that  there  need  not  be  an  actual  manual 
possession  given,  but  a  symbolical  one,  as  by  delivery 
of  warehouse  receipts  according  to  custom,  is  also 
beyond  dispute."  Or  eg  or  y  ?).  Wendell^  39  Mich.  340 ; 
Logan  ^.  Musick^  81  111.  419.  This,  case  presents  no 
such  facts  as  this  court  has  heretofore  held  to  be  suffi- 
cient to  authorize  a  finding  that  alleged  sales  were  gam- 
bling transactions.  In  First  Nat.  Bank  n.  Oskaloosa 
Packing  Co.^  66  Iowa,  41,  the  evidence  was  plain  and 
undisputed  that  the  defendant  did  not  intend  to  deliver 
any  property,  nor  any  warehouse  or  elevator  receipts. 
It  knew,  and  its  brokers  knew,  that  it  did  not  have  the 
ability  to  do  so.  In  the  case  at  bar,  the  property  sold 
was  not  only  such  as  the  sellers  had  the  financial  ability 
to  buy,  but  it  was  in  the  very  line  of  their  business  to 
sell  corn,  and  they  actually  had  on  hand  large  quanti- 
ties for  sale.     And  we  think  that  the  theory  upon  which 


MAT  TERM,  1888.  479 


In  re  Will  of  Murfield. 


the  case  was  tried,  the  constant  reference  to  the  identi- 
cal corn  in  the  cribs,  was  all  wrong.  The  whole  corres- 
pondence between  the  parties  shows  that  the  corn  in  the 
cribs  was  held  to  cover  and  protect  the  contracts,  and 
this  was  sufficient,  no  matter  how  it  was  disposed  of. 
We  conclude  that  there  was  no  evidence  upon  whicK  to 
find  a  verdict  that  these  contracts  were  illegal.     . 

III.  There  are  other  questions  discussed  by  counsel 
which  we  do  not  deem  it  necessary  to  determine.  So  far 
as  they  relate  to  rulings  of  the  court  upon  the  admission 
and  exclusion  of  evidence,  we  discover  no  error.  The 
plaintiffs  claim  that  the  com  was  turned  over  to  them 
by  Moulton,  not  only  to  cover  the  receipts,  but  to 
include  all  of  the  indebtedness  arising  out  of  alj  the 
contracts.  We  think  the  court  properly  instructed  the 
jury  on  this  feature  of  the  case  ;  and,  as  there  was  a 
conflict  in  the  evidence  touching  the  question,  we  would 
not  feel  at  liberty  to  disturb  the  verdict  upon  that 
ground. 

For  the  errors  above  pointed  out,  the  jjadgment 
will  be 
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Wills  :  PROBATE  :  only  one  witness  :  two  witnesses  to  codicil. 
The  will  offered  for  probate  in  this  case  was  attested  in  due  form 
by  two  witnesses,  but  one  of  them  was  incompetent.  A  codicil 
was  afterwards  added  on  the  same  sheet  of  paper,  which  referred 
to  the  wiU,  and  stated  that  it  was  to  be  taken  as  a  part  thereof  ; 
and  the  codicil  was  duly  attested  by  two  competent  witnesses. 
Held  that  the  due  execution  and  proof  of  the  codicil  met  all  the 
requirements  of  the  statute  as  to  the  original  will,  and  that  both 
must  be  considered  as  one  instrument. 

Appeal  from  Jones  District  Court, — Hon.   James  D. 

GiFFEN,  Judge. 

Filed,  May  17,  1888. 

The    will  of  J.   S.   Mnrfield,   deceased,  was  duly- 
offered  for  probate  by  the  executor  of  his  estate  and 
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others.  Hattie  A.  Miller,  a  daughter  of  decedent,  con- 
tested the  probate  of  the  will,  and  tiled  objections 
thereto.  These  were  overruled,  and  the  will  admitted  to 
probate.     Hattie  A.  Miller  appeals. 

Jamison  &  Mellett^  for  appellant. 

Sheean  &  McCarUy  for  appellees. 

RoBiNSOTT,  J. — The  instrument  in  controversy 
consists  of  two  parts.  The  first  is  in  form  a  will, 
signed  on  the  twenty-second  day  of  April,  1886,  by 
the  testator,  and  attested  by  E.  V.  Miller  and  John  B. 
Murfield.  The  second  is  a  codicil,  written  on  the  same 
sheet  of  paper  as  the  first,  signed  by  the  testator  on  the 
thirtieth  day  of  September,  1886,  and  duly  attested.  It 
is  conceded  that  John  B.  Murfield,  who  was  a  subscrib- 
ing witness  t6  the  first  part,  is  named  therein  as  a  bene- 
ficiary, and  that  he  was  not  offered  as  a  witness  to  prove 
its  execution.  The  entire  instrument  was  admitted  to 
probate  i)n  the  testimony  of  E.  V.  Miller  and  the  two 
witnesses  to  the  codicil ;  Miller  alone  testifying  as  to  the 
execution  of  the  first  part.  No  objection  is  made  as  to 
the  execution  and  proof  of  the  codicil,  but  it  is  insisted 
by  appellant  that  the  first  part,  which  we  may  term  the 
original  will  for  convenience,  was  not  attested  and  proven 
by  two  disinterested  witnesses  as  required  by  law,  and 
hence  that  it  should  not  have  been  admitted  to  probate. 

The  real  question  for  us  to  determine  is  whether  the 
execution  of  the  codicil  gave  force  and  effect  to  the 
original  will.  We  think  it  did.  The  first  or  introduc- 
tory part  of  the  codicil  is  as  follows :  "  Whereas,  I,  J. 
S.  Murfield,  did,  on  the  twenty-second  day  of  April, 
eighteen  hundred  and  eighty-six,  my  last  will  and  testa- 
ment, I  do  now,  by  this  writing,  add  this  codicil  to  my 
said  last  will,  to  be  taken  as  a  part  thereof."  A  word 
indicating  the  execution  of  the  will  is  evidently  omitted 
after  the  date,  but  there  can  be  no  mistaking  the  intent 
of  the  language  used.  The  codicil  is  added  to  the 
instrument,  which  appears  on  the  same  sheet  of  paper. 
It  is  identified  by  the  fact  that  it  so  appears  by  its  date. 
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and  by  references  in  the  body  of  the  codicil  to  its  pro- 
visions. A  codicil  is  part  of  the  original  will  to  which 
it  refers,  and  the  two  together  constitute  but  a  single 
instrument.  In  this  case  there  can  be  no  doubt  that  the 
testator  designed  the  original  will  and  the  codicil  to  be 
construed  together  in  ascertaining  the  testamentary 
intent.  This  b  eing  true,  we  think  the  due  execution 
and  proof  of  the  codicil  met  all  the  requirements  of  the 
statute  as  to  the  original  will,  and  that  both  must  b6 
considered  as  one  instrument.  Our  conclusion  is  fully 
sustained  by  the  case  of  Newton  v.  Seamen!  s  Friend 
Society^  180  Mass.  91.  In  that  case  a  codicil  contained 
the  following  language  :  "I  revoke  that  part  of  my  will 
which  gives  directions  for  the  payment  of  my  legacies, 
and  order  and  direct  my  executors,  or  the  survivor  of 
them,  to  pay  the  several  legacies  mentioned  in  my  will 
and  codicil  as  near  as  possibly  convenient  according  to 
the  directions  written  in  a  book  by  Melvin  W.  Pierce, 
signed  by  me  and  witnessed  by  said  Pierce.''  The  book 
was  in  existence  at  the  time  of  the  making  of  the  codicil^ 
and  contained  several  pages  of  instructions  as  to  the 
paying  of  legacies.  It  was  held  that  the  language 
quoted  made  the  book  a  part  of  the  will.  "  There  is  no 
doubt  that  a  valid  bequest  or  devise  may  be  made  by 
reference  to  objects  and  documents  not  incorporated  in 
or  annexed  to  the  will."  Loring  v.  Sumner^  23  Pick. 
102.  "A  testator  may  refer  expressly  to  a  paper 
already  executed,  and  describe  it  with  such  particularity 
as  to  incorporate  it  virtually  into  the  will,  or  he  may 
refer  to  deeds  or  other  instruments  or  monuments,  as 
existing  facts  to  which  reference  may  be  had  in  con- 
struing his  will. "  Thayer  V.  Wellington^  9  Allen,  292. 
See,  also,  Hopkins  v.  Hblf,  9  Wis.  230;  Murphy  v. 
Blacky  41  Iowa,  488 ;  Oreve  v,  Camery^  69  Iowa,  223 ; 
Jackson  v.  Babcocky  12  Johns.  894;  Chambers  v. 
McDaniel^  6  Ired.  229 ;  Harvy  v.  Chouteau^  14  Mo. 
592.     We  discover  no  error  in  the  ruling  of  the  district 

court.     The  case  is  therefore 

Affirmed. 

Vol.  74—31 
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Anderson  v.  Petekson  et  al. 

Boundaries :  establishing  lost  cx>rner  :  stidencb.  Where  the 
original  monument  which  marked  a  comer  has  been  obliterated, 
and  its  relocation  is  attempted  by  measurements  from  other  cor- 
ners, the  most  that  can  be  said  of  the  work,  in  any  case,  is  that  it  is 
approximate.  And  upon  consideration  of  the  evidence  in  this  case 
(see  opinion),  the  report  of  the  majority  of  the  commission  to 
locate  the  lost  comer  is  approved,  though  the  measurements  on 
which  the  minority  report  is  based  correspond  with  the  field-notes 
of  the  original  survey. 

Appeal  from  Webster  District  Court. — IIox.  D.  D. 

Miracle,  Judge. 

Filed,  May  17,  1888. 

This  is  a  proceeding  under  chapter  eight,  Laws 
^874,  to  establish  a  comer  and  boundary  line.  The  dis- 
tnct  court  appointed  a  commission,  consisting  of  three 
surveyors,  to  make  the  survey.  Two  of  the  commis- 
sioners united  in  a  report  that  the  corner  should  be 
established  at  a  certain  designated  point.  The  other 
commissioner  reported  that,  in  his  judgment,  the  true 
location  of  the  comer  was  some  distance  east  of  the 
point  designated  by  the  majority.  The  district  court 
approved  the  report  of  the  majority,  and  entered  judg- 
ment in  accordance  with  their  recommendation,  and, 
this  being  adverse  to  plaintiff,  he  appeals. 

f 
Wright  &  Farrell^  for  appellant. 

A.  E.  C larky  for  appellees. 

Reed,  J. — The  corner  in  question  is  the  quarter- 
section  corner  on  the  south  line  of  section  fourteen,  in 
township  eighty-seven,  range  twenty-nine,  and  the  dis- 
puted line  is  that  dividing  the  southwest  and  southeast 
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quarters  of  that  section.  The  different  results  readied 
by  the  commissioners  arise  from  a  difference  of  opinion 
as  to  the  manner  in  which  the  survey  should  be  made. 
The  southwest  corner  of  section  fourteen,  being  the 
common  corner  of  that  and  sections  fifteen,  twenty-two 
and  tw^enty-three,  is  also  lost,  and  it  is  conceded  by  both 
parties  that  the  true  location  of  the  lost  quarter  corner 
in  question  can  be  determined  only  by  first  determining 
the  location  of  that  corner,  and  their  difference  is  as  to 
the  manner  in  which  that  should  be  done.  The  monu- 
ment erected  at  the  southeast  corner  of  section  fourteen, 
being  also  the  northeast  corner  of  section  twenty-three 
in  the  original  survey,  is  plainly  discernible ;  as  are  also 
the  quarter  corners  between  sections  twenty-two  and 
twenty-three,  fourteen  and  fifteen,  and  fifteen  and 
twenty-two,  on  the  south  line  of  fourteen.  So  that  we 
have  original  comers  one-half  mile  south,  north  and 
west,  and  one  mile  east,  of  the  section  corner,  the  loca- 
tion of  which  is  to  be  determined.  Each  of  the  surveys 
locates  the  comer  equidistant  from  the  quarter  corners 
north  and  south  of  it.  The  result  reached  by  the  minority 
of  the  commission  was  arrived  at  by  measuring  from  the 
quarter  corner  between  sections  fifteen  and  twenty-two 
to  the  southeast  corner  of  section  fourteen,  a  distance  of 
one  mile  and  a  half,  and  subdividing  the  line.  The 
total  length  of  the  line,  as  shown  by  that  measurement, 
corresponds  with  its  length  as  shown  by  the  field-notes 
of  the  original  survey.  The  distance  from  the  quarter 
corner  west  to  the  disputed  section  corner,  as  shown  by 
the  field-notes,  is  forty  chains  seventeen  links,  and  the 
length  of  the  south  line  of  section  fourteen  is  eighty 
chains  twenty-two  links,  and  the  minority  report  locates 
the  comer  forty  chains  seventeen  links  east  of  the 
quarter  corner  west  of  it,  and  by  it  the  quarter  corner 
in  dispute  is  located  midway  between  the  point  thus 
fixed  and  the  southeast  corner  of  the  section.  The 
majority  of  the  commission  ran  a  right  line  from  the 
quarter  corner  between  sections  twenty-two  and  twenty- 
three  to  that  between  sections  fourteen  and  fifteen,  and 
their  report  fixes  the  point  of  intersection  of  that  line 
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with  the  east  and  west  line,  as  run  by  the  other  survey, 
as  the  location  of  the  lost  section  corner,  and  it  locates 
the  quarter  corner  in  dispute  midway  on  the  line 
between  that  point  and  the  southeast  corner  of  section 
fourteen.  Perhaps  it  can  be  said  that  neither  of  the 
theories  contended  for  leads  with  absolute  certainty  to 
the  result  desired.  Indeed,  it  may  be  said  that  absolute 
certainty  is  not  attainable  in  such  cases.  When  the 
monument  which  marked  a  corner  has  been  obliterated, 
and  its  relocation  is  attempted  by  measurements  from 
other  corners,  the  most  that  can  be  said  of  the  work,  in 
any  case,  is  that  it  is  approximately  correct.  The  meas- 
urements are  made  under  circumstances  different  from 
those  attending  the  original  survey,  and  by  different 
parties.  The  lines  are  traced  with  different  instruments, 
and  changes  may  have  occurred  in  the  magnetic  merid- 
ian. No  rule  can  be  Ip-id  down  as  applicable  to  every 
case,  but  the  question  in  each  case  m  ust  be  determined 
from  the  best  evidence  attainable  in  the  case.  The  cir- 
cumstance of  the  correspondence  of  the  measurement 
made  by  the  minority  of  the  commission  with  the  field- 
notes  of  the  original  survey  strongly  supports  their 
theory,  but  it  is  by  no  means  conclusive. 

It  is  conceded  that  the  lost  section  comer  is  situated 
in  a  marsh,  and  the  ground  is  such  that  the  measure- 
ment of  the  line  was  very  difficult.  The  correspondence 
may  therefore  have  been  accidental,  and,  if  so,  the 
measurement  affords  no  reliable  basis  for  determining 
the  question  ;  and,  when  all  the  facts  of  the  case  are  con- 
sidered, we  think  the  other  theory  is  supported  by  the 
better  evidence.  The  northeast  quarter  of  section  four- 
teen has  been  in  cultivation  for  many  years.  The  owner 
of  the  tract  was  examined  as  a  witness  by  the  commis- 
sioners, and  the  substance  of  his  testimony  is  embodied 
in  the  majority  report.  He  testified  that  before  making 
his  improvements  he  sought  to  locate  the  center  of  the 
section,  that  being  the  southwest  corner  of  his  land.  At 
that  time,  all  of  the  quarter  corners  of  the  section  were 
visible ;  and  he  proceeded  by  staking  the  lines  from  the 
east  to  the  west  quarter  comer,  and  from  the  nor4;h  to 


MAY  TERM,  1888.  485 

Ander&on  t.  Peterson 

the  south  corner,  the  latter  being  the  one  in  dispute, 
and  adopted  the  point  of  intersection  as  the  center  of 
the  section,  and  made  his  improvements  accordingly; 
As  he  did  the  work  without  the  aid  of  an  instrument,  it 
cannot  be  said  to  be  absolutely  correct ;  but,  as  the  mon- 
uments were  all  visible,  the  work,  if  carefully  done, 
would  be  approximately  so.  His  west  line,  as  thus 
established,  is  now  clearly  defined,  and,  when  prolonged 
to  the  south  line  of  the  section,  intersects  it  at  the  point 
adopted  by  the  majority  as  the  location  of  the  corner. 
Another  circumstance  favorable  to  that  theory,  and  in 
conflict  with  the  other,  is  that  a  right  line  from  the 
quarter  corner  between  sections  twenty-two  and  twenty- 
three  cuts  the  point  adopted  as  the  true  location  of  the 
lost  section  corner,  while,  if  the  point  adopted  by  the 
minority  is  taken,  there  is  a  perceptible  angle  in  the 
north  and  south  line  at  that  point.  Now,  while  the  line 
between  sections  twenty-two  and  twenty-three  and  that 
between  fourteen  and  fifteen  are,  to  some  extent,  inde- 
pendent of  each  other,  and  not  necessarily  on  the  same 
variation,  there  is  no  apparent  necessity  for  changing 
the  variation  at  that  corner.  The  line  from  it  to  the 
section  corner  east  was  but  twenty-two  links  too  long, 
while  the  regulations  of  the  department  allow  a  latitude 
of  not  more  than  one  hundred  links  in  the  east  and  west 
section  lines.  See  Zab.  Land  Laws,  536.  But,  if  any 
change  was  made  in  the  variation  at  that  point,  we 
would  naturally  expect  it  to  be  to  the  cast,  as  that 
would  have  the  effect  to  shorten  the  line  running  east 
from  the  next  section  corner  north ;  whereas,  if  the  point 
found  by  the  minority  be  adopted,  it  is  to  the  west, 
and  necessarily  has  the  eflfect  to  lengthen  that  line. 

If  the  case  should  be  regarded  here  as  a  law  action, 
the  judgment  is  abundantly  sustained ;  and,  if  we 
regard  it  as  triable  de  novo  in  this  court,  we  reach  the 
same  conclusion. 

AmnMED. 


486  SUPREME  COURT  OF  IOWA, 


Judge  T.  Kahl. 


Judge  v.  Kaitl  et  ah 

Intoxicating  Liquors :  enjoikinq  nuisance  :  removal  of  plain- 
tiff FROM  COUNTY.  An  action  to  enjoin  as  a  nuisance  the  sale  of 
intoxicating  liquors  can  be  begun  only  by  a  citizen  of  the  county 
where  the  nuisance  exists,  but  his  right  to  prosecute  it  to  judgment 
does  not  cease  upon  his  removal  from  the  county. 

Appeal  from  Olinton  District    Court.— Koisi.  W.  F. 

Brannan,  Judge.   ' 

Filed,  May  18,  1888, 

Action  in  equity  to  enjoin  the  defendants  from' 
maintaining  a  nuisance.  PlaintiiS  was  a  citizen  of  the 
county  when  the  suit  was  instituted,  but  afterwards 
removed  to  another  county  in  the  state.  The  defendants 
then  moved  the  court  to  vacate  the  temporary  injunction, 
on  the  ground  that  plaintiflf,  not  then  being  a  citizen  of 
the  county,  was  not  entitled  to  maintain  the  action ;  it 
having  been  brought  under  chapter  sixty-six,  Acts 
Twenty-first  General  Assembly.  The  district  court  sus- 
tained the  motion,  and  plaintiff  appeals  from  that  order. 

J.  S.  Darling^  for  appellant. 

Walter  L  Hayes  and  A.  L.  Schuyler^  for  appellees. 

Keed,  J. — The  statute  provides  that  any  citizen  of 
the  county  may  institute  and  maintain  an  action  of  this 
character  in  his  own  name.  Chapter  66,  Acts  21st  Gen. 
Assem.  sec.  1.  In  Applegate  v.  Winehrenner^  66  Iowa, 
67,  we  held  that  the  action  could  not  be  maintained  by 
a  person  not  a  citizen  or  resident  of  the  county  where 
it  was  instituted.  Under  the  language  of  the  statute, 
the  right,  i.  e.y  the  right  to  institute  the  suit,  is  clearly 
dependent  on  the  residence  or  citizenship  of  the  party 
in  the  county ;  but  we  are  of  the  opinion  that  when 
that  right  has  attached,  and  the  suit  has  been  instituted. 
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the  right  to  prosecute  it  to  judgment  does  not  terminate 
by  the  removal  of  the  party  to  another  county.  The 
language  of  the  statute  is  that  '^  nothing  in  this  seotion 
shall  prevent  any  citizen  of  a  county  from  instituting 
and  maintaining  in  his  own  name  an  action,"  etc.  It 
may  be  said  that  two  rights  are  conferred  by  this  lan- 
guage, yiz.,  the  right  to  institute  the  suit  in  his  own 
name,  and  the  right  to  prosecute  to  judgment ;  and  that 
both  are  dependent  on  the  citizenship  of  the  party  in 
the  county.  But  it  is  his  citizenship  when  the  suit  is 
instituted  that  is  referred  to,  and  it  is  upon  that  fact 
that  both  rights  depend.  This  is  the  fair  import  of  the 
words  made  use  of,  and  there  is  nothing  in  the  nature 
of  the  case  requiring  them  to  be  construed  in  any  other 
than  their  ordinary  sense. 

Eeveesed. 


Hart  v.  Hart. 

Appeal :  tbial  db  novo  :  defective  abstract.  A  cause  cannot  be 
tried  on  its  merits  in  this  court  where  appeUant's  abstract  shows  on 
its  face  that  it  does  not  contain  all  the  evidence  offered  by  his 
adversary  in  the  court  below,  even  though  the  abstract  states  that 
it  contains  aU  the  evidence. 

Appeal  from    Carroll   District   Court— Ron.   C.  P. 

LooFBOURow,  Judge. 

Filed,  May  18,  1888. 

This  is  an  action  for  a  divorce.  There  was  a  decree 
by  the  court  below  for  the  plaintiff.  Defendant 
appeals. 

B.  I.  Salinger^  for  appellant. 

E.  If.  Betzer^  for  appellee. 
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RoTHROCK,  J. — The  parties  were  'married  on  the 
fifth  day  of  April,  1881,  and  lived  together  as  husband 
and  wife  until  July  25,  1882,  at  which  time  a  separation 
took  place,  and  the  plaintiff  went  with  her  child  ( the 
issue  of  the  marriage)  to  her  father's  house,  where  she 
has  ever  since  resided.  She  and  her  child  have  been 
supported  by  her  father,  and  by  her  own  personal  labor. 
This  action  was  commenced  in  April,  1885.  The  grounds 
for  divorce,  as  set  forth  in  the  petition,  are  ( 1 )  deser- 
tion ;  ( 2 )  cruel  and  inhuman  treatment ;  and  (  3 )  the 
drunkenness  of  the  defendant. 

It  is  claimed  that  the  evidence  was  insufficient  to 
authorize  a  decree.  It  is  probably  true  that  the  evi- 
dence as  to  the  alleged  desertion  would  be  insufficient. 
It  appears  that  the  separation  was  by  consent.  The 
parties  were  boarding  at  the  time,  and  the  plaintiff  left 
the  boarding-house  with  her  child,  and  went  to  her 
father's  house,  and  did  not  return.  The  defendant 
assisted  her  in  going  away  from  the  boarding-house, 
securing  her  an  opportunity  to  ride  in  the  wagon  oJf 
another  person  in  the  direction  of  her  father' s  place  of  resi- 
dence. But  we  think  the  decree  may  be  sustained  upon 
the  ground  of  cruelty,  and  that  the  claim  made  by  the 
appellant  that  this  ground  is  not  sustained  by  evidence, 
in  addition  to  the  testimony  of  the  plaintiff,  is  not  well 
founded.  It  appears  from  evidence  other  than  the  testi- 
mony of  the  plaintiff  that  for  much  of  the  time  after  the 
marriage  of  the  parties  they  lived  with  relatives ;  that 
the  defendant  was  addicted  to  drunkenness^  and  that, 
from  the  time  of  the  separation  until  the  trial  in  the 
court  below,  the  defendant  has  not  offered  to  contribute 
anything  to  the  support  of  the  plaintiff  and  his  child. 
It  is  not  shown  that  he  is  physically  unable  to  contribute 
to  their  support  by  his  labor.  He  makes  no  claim  to 
the  custody  of  his  child,  but  seems  to  be  entirely  con- 
tent that  his  family  shall  be  maintained  without  his 
assistance.  We  do  not  think  the  record  is  in  a  condition 
which  will  authorize  us  to  review  the  questions  of  fact 
in  the  case.     It  appears  from  an    inspection  of    the 
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abstract  and  amended  abstract  filed  by  appellant  that  the 

plaintiflE  introduced  and  examined  five  witnesses.     The 

testimony  of  three  witnesses  is  presented  in  the  abstracts, 

but  the  testimony  of  the  other  two  is  entirely  omitted. 

Nor,  although  the  claim  is  made  in  the  abstracts  that 

they  are  abstracts  of  all  the  evidence,  they  show  on 

their  face  that  the  claim  is  not  correct.     In  this  state  of 

the  record  we  cannot   determine  the  cause  upon  its 

merits. 

Affibmkd. 


Serrin  et  al.  v.  Brush  et  al. 


1.  Tax  Sale  and  Deed:  BEDEMFnoNiNEQXTrrY:  claim  fob  impboys- 
MENTS:  pRACncB.  Under  Code,  section  898,  in  actions  for  the 
redemption  of  land  sold  for  taxes,  begun  after  the  delivery  of  the 
treasurer's  deed,  the  court  must  determine  claims  for  improvements 
made  on  the  land 'by  the  person  claiming  under  the  tax  deed* 
(  Fogg  v.  Holcomb,  64  Iowa,  627,  distinguished ») 

a,     :   • — : :   COSTS.     In  such  case,  where  the  land 

belonged  to  a  minor  at  the  time  of  sale,  and  the  action  was  brought 
by  those  who  inherited  it  from  him,  and  all  the  costs  made  on  the 
part  of  plaintiffs  were  incurred  in  the  establishment  of  their  right 
to  redeem,  and  aU  those  on  the  part  of  defendants  were  incurred  in 
^  establishing  their  claim  for  improvements,  as  to  which  claim  they 
succeeded,  held  that  the  court  did  not  err  in  taxing  all  the  costs  to 
plaintiffs.  (  Springer  v,  Bartle,  46  Iowa,  688,  and  Broquet  v.  Ster- 
ling ^  56  Iowa,  358;  distinguished.) 

Appeal  from  Hancock  District  Court — Ho]sr.  George 

W.  RuDDiCK,  Judge. 

Filed,  May  18,  1888. 

Action  in  eqnity  to  redeem  lands  from  a  tax  sale 
after  the  execution  of  a  tax  deed.  The  judgment  deter- 
mines that  plaintiff  is  entitled  to  redeem  the  undivided 
one-third  of  the  land,  and  she  is  required,  in  making 
the  redemption,  to  pay  a  specified  amount  on  account  of 
certain  improvements  made  upon  the  land  by  defend- 
ants. It  also  taxes  one-half  the  costs  to  her,  and  the 
balance  to  the  other  plaintiflP,     Plaintiff  appeals. 


490  SUPREME  COURT  OP  IOWA, 

Serrin  ▼.  Brush. 


Chorge  E.  Clarke^  for  appellant 

Bush  &  WicJiman^  for  appellees. 

Reed,  J. — Plaintiff's  complaint  is  of  the  provisions 
of  the  judgment  which  required  her  to  pay  for  improve- 
ments on  the  land,  and  a  portion  of  the  costs  of  the 
action. 

I.  It  was  contended  that  the  court  could  not  in 
this  action  try  the  question  as  to  the  improvements,  but 

that  the  question  could  only  be  litigated 
'*  and  dMd :  re-  in  a  Separate  action  or  proceeding  after  the 
cqStT*:°oiaim  title  and  ownership  of  the  property  was 
menu  :^pSao-  determined ;  but  it  is  provided  by  Code, 
section  893,  that,  in  actions  for  the 
redemption  of  land  after  the  delivery  of  the  treasurer's 
deed,  "the  courts  shall  determine  the  rights,  claims  and 
interest  of  the  several  parties,  including  liens  for  taxes, 
and  claims  for  improvements  made  on  the  land,  by  the 
person  claiming  under  the  tax  deed."  The  action  is 
brought  under  that  section.  Fogg  v.  Holcomb^  64  Iowa, 
627,  cited  by  counsel,  was  not  an  action  of  this  char- 
acter, and  was  not  governed  by  that  provision.  It 
appears  to  us  also  that  the  amount  allowed  by  the  court 
for  the  improvements  is  not  excessive,  and  that,  after 
deducting  the  fair  rental  value  of  the  premises  from  the 
cost  of  the  improvements,  the  amount  awarded  by  the 
judgment  is  just. 

II.  We  are  also  of  the  opinion  that  the  order 
taxing  the  costs  to  plaintiil  is  right.  When  the  land 
2  . .       was  sold  for  delinquent  taxes,  it  belonged 

— :oo8u.  to  a  minor  relative  of  plaintiff,  who  has 
since  died,  and  from  whom  she  inherited  the  interest 
which  she  sought  to  redeem.  Under  the  provisions  of 
the  statute  ( Code,  sees.  892,  893 )  the  redemption  could 
be  effected  only  by  an  action  in  equity.  In  such  cases, 
the  costs  necessarily  incurred  in  establishing  the  right 
to  redeem  constitute  part  of  the  expenses  of  the  redemp- 
tion, and  ought  to  be  paid  by  the  party  who  exercises 
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the  right.  The  costs  incurred  by  plaintiff  were  all 
necessarily  incurred  in  establishing  that  she  was  entitled 
to  redeem.  The  only  costs  made  by  defendant  were 
incurred  in  the  establishment  of  his  claim  for  improve- 
ments ;  and  as  to  them,  as  he  succeeded  in  his  claim,  he 
was  entitled  to  recover.  The  case  is  distinguishable 
from  Springer  v,  Bartle^  46  Iowa,  688,  and  Broquet  v. 
Sterlingj  56  Iowa,  358,  cited  by  counsel.  Those  were 
actions  to  set  aside  tax  deeds  because  of  irregularity  and 
fraud  in  the  sale ;  while  in  this  case  the  sale  was  regular 
and  valid,  but,  because  of  the  minority  of  the  owner  of 
the  property,  the  right  of  redemption  was  not  extin- 
guished by  the  deed. 

Affirmed. 


Wilson  v.  Duncan. 

1.  Highways  :  ditchbs  :  cumNa  off  access  to  adjoihino  lakd  : 
n^JUNonoN.  Plaintiff  sought  to  enjoin  tha  construction  of  a  ditch 
for  surface  water  on  the  side  of  the  highway  next  to  his  land,  on 
the  ground  that  the  water  would  in  time  wash  the  ditch  so  deep  as 
to  cut  off  access  to  his  land  without  the  construction  of  bridges. 
But  it  appearing  that  a  small  outlay  of  money  would  be  sufficient 
to  prevent  the  washing,  and  that  the  expense  of  the  necessary 
bridges  would  not  be  great,  and  that  the  future  convenience  of  the 
public  might  require  such  exx>ense  to  be  incurred,  lidd  that  an 
order  absolutely  enjoining  the  construction  of  the  ditch  was  not 
warranted. 

3. :  LOCATION    of  ditch  :  PRESCRIPTIVE  RIGHT  OF  ADJOnUNO 

OWNER.  The  fact  that  a  ditch  for  the  accommodation  of  surface 
water,  flowing  in  part  from  plaintiff 's  land,  has  been  maintained 
for  more  than  ten  years  on  the  side  of  the  road  farthest  from  his 
land,  does  not  give  him  a  prescriptive  right  to  have  it  forever 
maintained  there. 

Appeal  from  Clarice    District    Court. — Hon.   J.    W, 

Hakvey,  Judge. 

Filed,  May  22,  1888. 
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Action- in  equity  to  enjoin  the  defendant,  who  is  a 
road  supervisor,  from  removing  a  culvert  from  a  high- 
way, and  from  constructing  a  ditch  in.  the  highway 
adjoining  plaintiff 's  farm.  Judgment  for  plaintiff,  and 
defendant  appeals. 

Mclntire  Bros.^  for  appellant. 

W,  P.  Tallman  and  W.  M.  Wilson^  for  appellee. 

Reed,  J. — Plaintiff's  farm  is  situated  on  the  east 
side  of  the  highway  which  runs  north,  and  south.    The 

land  on  the  west  side  of  the  road  opposite 

*•  d™r '     to  plaintiff ' s  farm  is  owne^  by  Robert  Pitt 

S^cesf to        Both  of  the  farms  are  nearly  level,  affording 

fand  "  ?5uno-  but  slight  Opportunity   for  drainage.    The 

north  part  of  plaintiff's  farm,  however, 
owing  either  to  its  natural  shape  or  the  manner  in  which 
it  has  been  cultivated,  drains  onto  the  highway,  and 
the  surface  water  which  accumulates  on  a  tract  immedi- 
ately north  of  it  flows  across  the  northwest  corner  of 
it  into  the  road.  Many  years  ago  the  road  supervisor 
of  the  district  constructed  a  culvert  in  the  highway 
immediately  opposite  the  northwest  corner  of  plaintiff's 
farm,  through  which  the  water  flowed,  and  found  its 
way  onto  the  northeast  part  of  the  Pitt  farm,  from 
which  it  flowed  onto  the  land  north  of  that.  The  then 
owner  of  the  Pitt  farm,  for  the  purpose  of  preventing 
it  from  flowing  onto  his  premises,  constructed  a  slight 
dam  opposite  the  mouth  of  the  culvert ;  and  the  road 
supervisor,  for  the  purpose  of  draining  it  from  the  high- 
way, constructed  a  ditch  from  that  point  south,  along 
the  west  side  of  the  highway,  to  a  slough  or  depression 
which  crosses  the  highway,  draining  a  portion  of  plain- 
tiff's land  onto  the  Pitt  farm.  Subsequently  that  cul- 
vert was  removed,  and  another  was  constructed  about 
midway  between  that  point  and  the  slough,  and  the 
highway  was  graded  in  such  manner  that  the  water 
flowing  ontoit  from  the  portion  of  plaintiff's  farm  north 
of  the  new  culvert  was  conducted  on  the  east  side  of  the 
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road,  and  passed  through  the  culvert  into  the  ditch.  In 
time,  the  ditch  was  washed  out  to  a  considerable  depth, 
and  began  to  encroach  upon  the  traveled  portion  of  the 
highway ;  and  defendant,  for  the  purpose  of  protecting 
the  road,  and  of  satisfying  Pitt,  who  complained  that 
he  was  being  injured  by  the  ditch,  removed  the  culvert, 
and  constructed  another  ditch  on  the  east  side  of  the  road 
from  that  point  to  the  slough,  so  that  all  the  water 
which  would  flow  into  the  highway  from  plaintiff's  land 
north  of  the  slough  would  be  conducted  to  it  along  the 
side  of  the  road  next  to  his  premises.  Plaintiff  then 
brought  this  action,  alleging  as  his  ground  of  complaint 
that,  if  the  water  was  conducted  on  that  side  of  the 
road,  it  would  in  time  wash  out  a  ditch  in  front  of  his 
premises  so  deep  that  he  would  b^  compelled  to  main- 
tain bridges  in  order  to  have  access  to  the  highway. 
The  order  for  a  temporary  injunction  provided  that  he 
might  replace  the  culvert,  and  close  the  ditch  from  that 
point  to  the  slough,  and  that  has  been  done.  The  final 
judgmefnt  restrains  defendant  and  his  successors  in 
oflSce  from  removing  the  culvert  or  reopening  the  ditch 
on  the  east  side  of  the  road,  and  commands  them  to 
keep  open  the  one  on  the  west  side  as  a  passage-way  for 
the  water.  While  the  action  was  pending,  the  legisla- 
ture passed  an  act  which  forbids  road  supervisors  to  do 
any  act  in  opening  or  repairing  the  highways  which  will 
have  the  effect  "  to  destroy  or  injure  the  ingress  or  egress 
to  any  property,  or  to  turn  the  natural  drainage  of  the 
surface  water  to  the  injury  of  the  adjoining  owners." 

If  it  could  be  said  that  the  removal  of  the  culvert 
and  the  reopening  of  the  ditch  would  necessarily  have  the 
effect  to  injure  or  destroy  the  ingress  to  plaintiff's  prop- 
erty, or  otherwise  injure  his  premises,  it  would  follow, 
perhaps,  that  the  judgment  ought  to  be  affirmed  ;  for  it 
is  the  doing  of  those  acts  in  the  future  that  is  inhibited 
by  the  judgment,  and  they  would  be  forbidden  by  the 
*  statute.  But  that  is  not  shown.  The  evidence  clearly 
shows,  we  thint,  that  by  the  outlay  of  a  small  amount 
of  money  and  labor  the  washing  out  of  the  ditch  can  be 
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prevented,  and  that  the  cost  of  constracting  and  main- 
taining the  bridges  necessary  to  afford  convenient  and  safe 
passage  between  plaintiff's  premises  and  the  highway 
would  not  be  great ;  and  it  may  occur  in  the  future  that 
the  public  safety  or  convenience  will  demand  that  these 
expenses  be  incurred,  rather  than  that  the  water  should 
continue  to  be  conducted  on  the  other  side.  So  that 
the  judgment  ought  not  to  be  sustained  in  all  of  its  pro- 
visions, unless  it  can  be  said  that  plaintiff  has  the  abso- 
lute right  to  have  the  water  conducted  on  the  opposite 
side  of  the  highway  from  his  premises.     The  ditch  had 

3 .  location  ^^^^  maintained  on  that  side  for  more  than 

pJwSriptWe  t®^  years,  and  it  was  contended  that  plain- 
Jolnhi  "  *iff  has  a  prescriptive  right  to  have  it  con- 
owner.  tiuued.     But,  Very  clearly,  he  has  no  such 

right.  The  water  being  mere  surface  water,  he  has  the 
right  to  have  it  flow  unobstructed  from  his  premises. 
He  has  the  right  also  to  have  it  so  cared  for  by  the 
adjoining  proprietor,  onto  whose  premises  it  flows  from 
his  own,  that  his  premises  will  not  thereafter  be  injured 
by  it.  But  this  is  the  extent  of  his  right,  and  he  has  no 
interest  in  the  manner  of  its  disposition  after  that.  The, 
judgment  will  be  so  modifled  as  to  forbid  the  removal  of 
the  culvert  or  the  reopening  of  the  ditch,  except  upon 
the  conditions  here  indicated  ;  and  this  modification 
will  be  made  in  this  or  the  district  court,  as  the  parties 
may  elect.  Modified  and  Affiumed. 


Ellison  v.  Harrison  CouNxr. 

Paupers:  bupport  by  to WNsmp  trustees :  power  of  supervisors 
TO  discontinue.  Under  sections  1861  and  1865  of  the  Code,  the 
board  of  supervisors  of  a  county  having  a  poor-house  may  discon- 
tinue relief  to  a  poor  person,  after  the  township  trustees  have  once 
determined  that  he  is  a  proper  subject  for  relief,  and  that,  in  their 
judgment,  he  should  not  be  sent  to  the  county  poor-house. 

Appeal  from  Harrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  May  22,  1888. 
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Plaintiff  sued  on  a  claim  for  the  support  of  a 
pauper.  He  pleaded  a  contract  with  the  township 
trustees,  alleging  that  the  trustees  had,  upon  investi- 
gation, determined  that  the  pauper  was*  a  proper 
subject  for  relief,  and  that  he  should  not,  in  their  judg- 
ment, be  sent  to  the  county  poor-house,  and  that  they 
contracted  with  him  for  his  support,  and  that  he  ren- 
dered the  services  under  that  contract.  The  county 
answered,  in  substance,  that  it  maintained  a  poor- 
house  ;  that  the  pauper  was  neither  a  soldier  nor  a 
member  of  a  soldier's  family;  and  that,  when  the  case 
was  reported  to  the  board  of  supervisors,  they  allowed 
plain tijff's  bill  for.  his  services  under  the  contract  up 
to  that  date,  but  decided  to  deny  further  relief  under 
that  arrangement,  and  directecj  that  the  pauper  (who 
was  in  a  condition  to  be  removed  to  the  poor-house) 
be  thereafter  maintained  in  the  poor-house.  Plain- 
tiff's demurrer  to  the  answer  having  been  overruled, 
he  elected  to  stand  thereon,  and  judgment  was  entered 
dismissing  his  petition,  and  he  appeals. 

J.  H.  Smithy  for  appellant. 

L.  R.  Bolter  &  So7is,  for  appellee. 

Reed,  J. — The  question  in  the  case  is  whether  the 
board  of  supervisors  may  deny  relief  to  a  poor  person 
after  the  township  trustees  have  once  determined  that 
he  is  a  proper  subject  for  relief,  and  that,  in  their 
judgment,  he  should  not  be  sent  to  the  county  poor- 
house.  Section  1361  of  the  Code  is  as  follows:  '*^The 
trustees  of  each  township  shall  provide  for  the  relief 
of  such  poor  persons  in  their  respective  townships  as 
should  not,  in  their  judgment,  be  sent  to  the  county 
poor-house.  *  *  *  The  relief  thus  furnished  may 
be  in  the  form  of  food,  clothing,  fuel,  lights,  rents, 
medical  attendance,  or  money ;  but,  exclusive  of  med- 
ical attendance,  the  relief  thus  furnished  shall  not 
exceed  the  sum  of  two  dollars  per  week  for  each  per- 
son."    Section  1365  is  as   follows:    "The  poor  must 
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make  application  for  relief  to  the  trilstees  of  the  town- 
ship where  they  may  be,  and,  if  the  trustees  are  sat- 
isfied that  the  applicant  is  in  such  state  of  want  as 
requires  relief  at  the  public  expense,  they  may  afford 
siich  relief  as  the  necessities  of  the  person  may 
require,  and  shall  report  the  case  forthwith  to  the 
board  of  supervisors,  who  may  continue  or  deny  relief 
as  they  find  cause." 

If  these  sections  are  applicable  to  the  same  subject, 
and  are  to  be  considered  together,  there  can  be  no  ques- 
tion but  the  boards  of  supervisors  possess  the  power 
attempted  to  be  exercised  in  the  present  case.  Counsel 
for  appellant  contends  that  they  are  not  of  that  charac- 
ter. His  position  is  that  section  1861  defines  the  powers 
and  duties  of  the  township  trustees  in  counties  which 
maintain  poor-houses,  and  that  the  other  section  is 
definitive  of  those  powers  and  duties  in  counties  which 
do  not  have  poor-houses,  and  consequently  they  are  to 
be  construed  separately ;  and  that,  as  the  powers  con- 
ferred by  the  former  are  general,  and  there  is  no  pro- 
vision authorizing  the  board  of  supervisors  to  take  any 
action  with  reference  to  the  subjects  covered  by  it,  the 
action  of  the  trustees  is  final.  We  are  of  the  opinion, 
however,  that  this  position  is  not  sound.  It  is  true  that 
the  section  immediately  preceding  section  1365  relates 
to  the  powers  of  the  trustees  in  counties  not  having  poor- 
houses.  The  provisions  of  section  1365,  however,  are 
not  limited  by  it,  but  are  general  in  their  nature.  There 
is  nothing  in  the  nature  of  the  case,  nor  in  the  language 
of  either  of  the  sections,  requiring  that  the  provisions 
of  the  latter  should  be  so  limited.  It  is  important  for 
the  protection  of  the  public  interest  that  the  power  to 
terminate  the  action  of  the  trustees  under  section  1361 
be  lodged  either  in  the  trustees  or  some  other  body.  But 
no  such  power  is  conferred  upon  the  trustees,  unless, 
possibly,  in  cases  where  relief  is  extended  on  account 
of  physical  disability  which  should  afterwards  be 
removed.  It  might  often  happen,  however,  that  the 
necessity  for  relief  would  cease  by  the  occurrence  of  cir- 
cumstances not  reasonably  to  be  apprehended  when  the 
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action  was  taken  ;  as  by  a  change  in  the  financial  condi- 
tion of  the  subject,  or  of  relations  who,  under  the  pro- 
visions of  the  statute,  may  be  compelled  to  support  him. 
In  such  cases,  if  appellant's  position  be  correct,  there 
would  be  absolutely  no  power  to  terminate  the  action ; 
and  if,  as  was  the  case  in  this  instance,  the  trustees  have 
contracted  for  his  support  for  a  definite  period,  the 
county  would  be  bound  absolutely  for  the  whole  period. 
And  it  was  doubtless  in  isiew  of  such  possible  instances 
that  the  provisions  of  section  1865,  making  it  the  duty 
of  the  trustees  to  report  the  case  to  the  board  of  super- 
visors, and  conferring  upon  that  body  the  power  to 
"continue  or  deny  relief,  as  they  find  cause,"  were 
enacted.  The  two  sections  (1361  and  1865),  when  con- 
strued together,  mean  that  the  trustees  have  the  power 
to  grant  temporary  relief  to  such  poor  persons  as  in 
their  judgment  should  not  be  sent  to  the  poor-house, 
but  the  power  to  determine  whether  such  relief  shall  be 
continued  is  vested  in  the  board  of  supervisors ;  and  this 
yiew  is  entirely  consistent  with  our  previous  holdings  in 
cases  arising  under  the  statute.  The  judgment  is  right, 
and  it  will  be 

Affirmed. 


* 


Sims  v.  Moore  et  al. 

Fraudulent  Ck>nveyanoe :  to  wifb  to  defeat  husband*^  cbeditobs. 
Wb^re  a  wife  delivers  money  to  her  husband  to  be  invested  and 
proceeds  accounted  for,  but  no  special  accounting  is  ever  had,  but 
the  obligation  is  never  released,  she  may  take  a  conveyance  of 
property  belonging  to  her  husband  in  order  to  protect  her  interests, 
even  though  the  husband  has  other  creditors  who  may  suffer 
thereby. 

Appeal  from  Page  District  Court. 

Filed,  May  22,  1888. 
7oL.  74—32 
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The  defendants  are  husband  and  wife.  The  plain- 
tiflf  is  a  judgment  creditor  of  the  husband.  This  action 
was  brought  to  subject  certain  property,  the  title  to 
which  is  in  the  wife,  to  the  payment  of  the  judgment, 
upon  the  ground  that  the  title  was  taken  in  the  name  of 
the  wife  in  fraud  of  the  creditors  of  the  husband.  There 
was  a  decree  in  the  district  court  for  the  defendants. 
Plaintiff  appeals. 

W.  P.  Ferguson^  for  appellant. 

O.  B.  JenningSy  for  appellees. 

RoTHROOK,  J. — The  case  is  here  for  trial  anew.  The 
burden  of  proof  is  on  the  plaintiff  to  establish  the  aver- 
ments of  his  petition  by  a  preponderance  of  the  evi- 
dence. The  proof  is  undisputed  that,  within  a  short 
time  after  the  marriage  of  the  defendants,  the  wife 
received  eight  hundred  and  thirty  dollars  from  her 
father's  estate.  It  is  also  undisputed  that  she  delivered 
this  money  to  her  husband.  Both  of  the  defendants 
testify  that  the  delivery  of  the  money  to  the  husband 
was  not  a  gift  to  him,  but  that  it  was*  agreed  between 
them  that  he  should  loan  and  invest  it  for  her  as  her 
agent,  and  account  to  her  for  the  proceeds.*  No  special 
accounting  was  had,  but  it  appears  that  the  obligation 
to  do  so  was  never  released  nor  abandoned.  •  It  is  claimed 
by  the  defendants  that  the  property  in  controversy  was 
paid  for  from  this  fund,  and  that  the  wife,  being  a  cred- 
itor, had  the  right  to  protect  her  interests  notwithstand- 
ing the  husband  had  other  creditors  who  might  suffer 
thereby.  There  is  the  usual  effort  upon  the  part  of  the 
plaintiff  to  show  a  fraudulent  transaction.  A  careful 
examination  of  all  the  evidence  leads  us  to  the  conclu- 
sion that  the  decree  of  the  district  court  ought  not  to  be 
disturbed. 

Afj^irmed. 
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The  State  v.  Reyelts. 

Intoxicating  Liquors :  nuisance  :  indictment  :  ghanqe  of  behb- 

DIBS    AND    PENALTIES    DURING    PERIOD    COVERED   BT   INDICTMENT: 

CONVICTION  FOR  SINGLE  SALE.  The  indictment  for  nuisance  in  this 
case  charged  unlawful  sales  of  intoxicating  liquors  on  divers  days 
between  the  first  day  of  January,  1884,  and  the  finding  of  the  indict- 
ment, which  was  May  4,  1886.  An  amendment  to  the  statute, 
which  took  effect  July  4, 1884,  provides  the  remedy  by  injunction, 
.  and  that  one  convicted  under  the  statute  should  not  be  released 
under  the  poor-convict  law.  Another  amendment,  which  took 
effect  April  8,  1886,  increases  the  penalties  for  maintaining  nui- 
sances of  this  character.    Held — 

(1)  That,  since  the  indictment  sufficiently  charged  a  nuisance, 
which  was,  under  all  the  said  statutes,  alike  an  indictable 
offence ;  and  since  the  amendments  only  relate  to  penalties 
and  proceedings  to  suppress  the  unlawful  traffic,  therefore 
the  indictment  was  not  bad  on  account  of  failing  to  allege 
under  which  statute  the  defendant  was  charged. 

(2)  That,  since  the  evidence  clearly  showed  unlawful  sales  after 
the  first  day  of  January,  1884,  and  before  the  eighth  day  of 
April,  1886,  defendant  was  lawfully  sentenced  under  the 
statute  as  it  stood  up  to  the  last-named  date. 

(8)  That  an  instruction  that  a  single  unlawful  sale  would  war- 
rant a  conviction  for  the  nuisance  was  not  erroneous. 

[Robinson  and  Sbbvers,  JJ.,  dissenting.} 

Appeal  from  Cedar  District  Court. — Hon,  L.  G.  Kinne, 

Judge. 

Filed,  May  22,  1888. 

Defendant  was  indicted  and  convicted  of  main- 
taining a  nuisance  by  keeping  a  saloon  fortlie  unlawful 
sale  of  intoxicating  liquors.  He  now  appeals  to  this 
court. 

Hayes  &  Schuyler  and  Piatt  &  Carr^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 
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Beok,  J. — 1.  The  indictment  charges  sales  made 
on  divers  days  between  the  first  day  of  January,  1884, 
and  the  finding  of  the  indictment.  The  court 
instructed  the  jury  that  a  single  unlawful  sale,  if  found 
by  them,  would  warrant  conviction  on  the  indictment. 

II.  Subsequent  to  January  1,  1884,  and  before  the 
day  of  the  finding  of  the  indictment,  the  time  within  which 
the  crime  in  the  indictment  is  laid,  the  statutes  relating  to 
the  sales  of  intoxicating  liquors  were  twice  amended.  The 
first  amendment,  taking  effect  July  4,  1884,  provides  for 
Injunctions  to  restrain  the  manufacture  and  sale  of 
intoxicating  liquors,  and  that  one  convicted  should  not 
be  released  under  the  statute  for  the  release  of  poor  con- 
victs from  imprisonment.  The  second,  taking  effect  April 
8,  1886,  increases  the  penalties  for  maintaining  nuisances 
by  keeping  places  for  the  unlawful  sale  of  intoxicating 
liquors.  There  is  a  saving  clause  in  each  amendment  to 
the  effect  that  acts  done  and  penalties  incurred  shall  not 
be  affected  by  the  amendment,  but  shall  be  prosecuted 
and  enforced  under  the  prior  statutes. 

III.  It  is  insisted  that  the  indictment  is  bad,  as  it 
does  not  allege  under  which  statute  the  defendant  is 
charged,  and  therefore  there  can  be  no  conviction.  But 
it  cannot  be  doubted  that  the  indictment  sufiiciently 
charges  a  nuisance,  which  was,  under  all  the  statutes 
referred  to,  alike  an  indictable  offense.  The  amend- 
ments only  relate  to  penalties  and  punishments,  and 
proceedings  to  suppress  the  sale  of  intoxicating  liquors 
unlawfully  made.  These  matters  need  not  be  averred 
or  referred  to  in  an  indictment.  The  court  simply  looks 
at  an  indictment  to  discover  if  a  crime  be  sufficiently 
charged.  If  it  be,  matters  pertaining  to  punishment 
and  proceedings  to  suppress  the  crime  are  for  after- 
consideration.  The  indictment  was,  therefore,  rightly 
held  good  by  the  district  court. 

IV.  The  defendant  being  properly  put  upon  his 
trial  on  the  indictment,  his  conviction  is  lawful  if  the 
evidence  sufficiently  shows  that  he  is  guilty  of  the 
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crime,  charged  as  being  committed  before  the  amenda- 
tory act  last  above  referred  to  took  effect.  Upon  this 
question  there  can  be  no  doubt.  The  testimony  clefiarly 
shows  sales  of  intoxicating  liquors  after  the  first  day  of 
January,  1884,  and  before  the  eighth  of  April,  1886, 
when  the  amendatory  statute  took  efEect.  He  was  law- 
fully tried  and  convicted  upon  the  indictment,  and 
lawfully  sentenced  under  the  statute  as  it  stood  prior  to 
the  last  amendment  referred  to  in  this  opinion. 

V.  The  district  court  rightly  directed  the  jury 
that  a  single  sale  would,  warrant  a  conviction  for  the 
nuisance.  The  keeping  of  intoxicating  liquors,  with 
the  intent  to  sell  them  contrary  to  law,  is  the  act  of 
defendant  creating  the  nuisance.  One  sale  will  disclose 
the  unlawful  intent  as  well  as  the  keeping.  Hence 
upon  one  unlawful  sale  a  conviction  may  be  had  for 
nuisance.  This  we  understand  is  the  recognized  rule  in 
this  state.  The  conclusions  we  announce  as  applicable 
to  the  facts  of  this  case  are  surely  correct.  The  evi- 
dence  shows,  without  dispute,  that,  during  the  whole 
time  alleged  in  the  indictment  as  the  period  in  which 
the  offense  was  committed,  defendant  maintained  a 
saloon  in  which  he  kept  intoxicating  liquors,  with  the 
intent  to  sell  them  in  violation  of  law.  This  case  is 
readily  distinguished,  upon  its  facts,  from  Co;nfh,  v. 
Moloney,  112  Mass.  283. 

These  considerations  dispose  of  all  questions  in  the 
case.    The  judgment  of  the  district  court  is 

Affirmed. 

Robinson,  J.  {dissenting).  —  The  indictment 
charges  defendant  with  the  crime  of  nuisance,  com- 
mitted "  on  the  first  day  of  January  A.  D.  1884,  and  on 
divers  other  days  and  times  between  th^it  day  and  the 
finding  of  this  indictment,"  etc.,  and  was  found  on  the 
fourth  day  of  May,  1886.  A  demurrer  to  the  indict- 
ment was  overruled.  Four  witnesses  testified  to  the 
procuring  and  drinking  of  liquor  at  defendant's  saloon. 
Of  these  one  does  not  fix  the  dates  of  the  acts  concern- 
ing which  he  testifies.     The  others  say  the  times  of 
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which  they  speak  may  have  been  after  April  8,  1886. 
Among  the  instructions  given  to  the  jury  was  the  fol- 
lowing : 

''If  yon  find  from  the  evidence  that  at  any  time 
between  the  first  day  of  January,  1884,  and  the  fourth 
day  of  May,  1886,  and  at  the  place  charged,  the  defend- 
ant kept,  used,  or  occupied  the  bnilding  as  charged, 
and  therein  sold,  or  therein  kept  for  sale,  and  with 
intent  to  sell,  any  whisky,  then  he  would  be  guilty  as 
charged  ;  or  if  he  sold  or  kept  for  sale  therein  any 
other  article  of  liquor,  and  you  are  satisfied  from  the 
evidence  thet  the  same  was  an  intoxicating  liquor, 
then  he  would  be  guilty  ;  and  a  single  sale  of  any  such 
liquors  above  enumerated  would  constitute  the  crime  of 
nuisance." 

Defendant  duly  preserved  exceptions  to  the  ruling 
on  the  demurrer,  and  to  the  giving  of  the  paragraph 
of  the  charge  quoted,  and  properly  presents  these 
rulings  for  review. 

The  indictment  is  required  to  be  direct  and  certain 
as  regards  "the  oflfenSe  charged."  Code,  sec.  4298,  par. 
2;  1  Bish.  Crira.  Proc,  sec.  543;  1  Whart.  Crim.  Law, 
sees.  299-304.  It  must  charge  the  offense  with  such  a 
degree  of  certainty  as  to  enable  the  court  to  pronounce 
judgment,  upon  a  conviction,  according  to  the  law  of 
the  case.  Code,  sec.  4305,  par.  5  ;  1  Bish.  Crim.  Proc, 
sec.  77  et  seq.  "When,  therefore,  one  stands  before  a 
court  charged  with  particular  acts,  and  the  law  has 
attached  to  them  a  specified  punishment,  or  has  made 
them  in  no  degree  punishable,  the  court  cannot,  without 
overturning  fundamental  justice,  inflict  on  him  a  pun- 
ishment not  legally  appropriated  to  them  ;  and  it  makes 
no  difference  that  he  is  in  fact  guilty  of  more  than  is 
charged,  or  that  more  is  proved."  1  Bish.  Crim.  Proc, 
sec  80.  "The  doctrine  of  the  courts  is  identical  with 
that  of  reason,  namely,  that  an  indictment  must  con- 
tain an  allegation  of  every  fact  which  is  legally  essential 
to  the  punishment  to  be  inflicted."  1  Bish.  Crim.  Proc, 
sec  81.     "Every  indictment  must  distinctly  set  down 
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each  and  every  individual  act  and  intent  which,  in  mat- 
ter of  law,  determines  or  influences  the  punishment; 
and  not  the  least  of  the  reasons  for  this  is  that  it  may 
guide  the  court  in  pronouncing  the  sentence.'^  1  Bish. 
Crim.  Proc,  sec.  538 ;  see,  also,  sees.  607,  641 ;  Bish. 
St.  Crimes,  sec.  444.  "From  necessity,  an  informa- 
tion which  is  so  uncertain  that  upon  a  plea  of  guilty  the 
court  cannot  know  what  punishment  it  may  inflict,  is 
bad  on  motion  in  arrest  of  judgment."  Yogel  v.  State^ 
31  Ind.  66.  The  language  used  by  the  court  in  the  case 
of  Com.  V.  Moloney^  112  Mass.  284,  is  clear  and  perti- 
nent, and  is  as  follows :  *'If  a  statute  changes  the  pun- 
ishment of  an  existing  offense  by  imposing  a  severer 
penalty,  with  a  clause  saving  from  its  operation  ofl'enses 
already  committed,  the  allegation  of  time  is  material. 
The  nature  and  character  of  the  oflfense,  and  the  penalty 
afllxed  to  it,  depend  upon  the  time  when  the  act  charged 
is  committed.  If,  in  such  a  case,  an  indictment  alleges 
the  act  to  have  been  committed  before  the  passage  of 
the  statute  enlarging  the  penalty,  the  offense  charged, 
and  the  punishment  annexed  to  it,  are  different  from  the 
offense  and  punishment  if  the  act  is  committed  after 
such  time.  They  are  different  offenses,  and  an  allega- 
tion of  one  is  not  sustained  by  proof  of  the  other."  To 
the  same  effect  is  Orimme  .v.  Com.^  5  B.  Mon.  263.  Ordi- 
narily, it  is  not  necessary  to  state  in  the  indictment  the 
precise  time  at  which  an  offense  was  committed.  Code, 
sees.  4301,  4306,  par.  4.  But  this  court  has  held  that 
the  date,  thus  fixed,  may  determine  the  jurisdiction  of 
the  court  {State  v.  Rollet^  6  Iowa,  535) ;  and  where  per- 
jury was  charged  to  have  been  committed  by  means  of  a 
false  oath  taken  before  an  officer  named,  but  four  days 
before  such  officer  could  have  qualified  under  the  stat- 
ute, the  indictment  was  held  vulnerable  to  demurrer, 
and  it  was  also  held  that  such  defect  could  not  be  cured 
by  proving  that  the  oath  was  in  fact  administered  at  a 
date  later  than  that  named  in  the  indictment.  State  v. 
Phippen,  62  Iowa,  64. 

It  is  said  that  the  indictment  charged  the  crime  of 
nuisance,  and  that  this  offense  was  the  same  after  that 
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it  was  before  the  amendments  in  question  took  effect. 
This  is  true,  but  a  statute  which  increased  the  punish- 
ment of  an  offense  already  committed  would  be  void  as 
ex  post  facto.  Const.  U.  S.,  art.  1,  sec.  10 ;  Const.  Iowa, 
art.  1,  sec.  21 ; ,  Bish.  St.  Crimes,  sec.  176 ;  State  v. 
Squires^  26  Iowa,  346.  Therefore  it  is  as  necessary  to 
distinguish  between  the  unlawful  acts  committed  before 
and  those  committed  after  the  amendment  increasing  the 
punishment  took  effect,  as  though  they  related  to  crimes 
of  different  kinds.  Por  all  practical  purposes,  they 
constitute  separate  and  distinct  offenses.  An  examina- 
tion of  the  authorities  cited,  and  a  consideration  of  the 
principles  involved,  lead  me  to  the  conclusion  that  the 
majority  opinion  is  erroneous.  The  indictment  should 
have  restricted  the  alleged  offense  to  time  prior  to  the 
date  on  which  the  amendment  increasing  the  punish- 
ment took  effect.  But  I  am  of  the  opinion  that  its 
defect  in  this  respect  was  not  necessarily  prejudicial. 
The  alleged  offense  is  charged  to  have  been  committed 
**  on  the  first  day  of  January,  1884,  and  on  divers  other 
days  and  times  between  that  day  and  the  time  of  the 
finding  of  this  indictment."  An  allowable  construction 
of  this  is  that  all  which  charges  unlawful  acts  after  the 
taking  effect  of  the  amendment  aforesaid  is  surplusage, 
which  should  be  rejected.  1.  Whart.  Crim.  Law,  sees. 
266,  622,  624  ;  State  v.  Smouse,  49  Iowa,  636,  and  50 
Iowa,  45.  But  it  was  the  duty  of  the  district  court  to 
restrict  the  evidence  to  the  time  properly  covered  by  the 
indictment,  and  it  therefore  erred  in  giving  the  part  of 
the  charge  quoted.  It  is  a  well-settled  rule  that  no  pre- 
sumption can  be  created  to  aid  in  the  conviction  of  a 
person  on  trial  for  a  particular  crime  by  showing  that 
he  has  been  guilty  of  other  offenses.  1  Bish.  Crim. 
Proc,  sec.  1120 ;  State  v.  Walters^  45  Iowa,  390.  This 
case  does  not  fall  within  the  exceptions  to  that  rule. 
The  jury  were  told,  in  effect,  if  not  in  terms,  that  proof 
of  a  single  sale  after  the  eighth  day  of  April,  1886, 
would  sustain  a  verdict  of  guilty.  In  other  words,  the 
jury  were  told  that  no  evidence  of  the  crime  charged  by 


MAT  TEEM,  1888.  605 

The  State  ▼•  Kirkpatrick. 

the  indictment  was  required,  but  that  they  might  con- 
vict of  that  crime  if  another  crime  of  like  nature  was 
shown  to  have  been  committed,  although  at  a  later  date. 
It  is  not  a  satisfactory  answer  to  say  that  defendant  was 
not  prejudiced  by  the  matters  of  which  he  complains, 
for  the  reason  that  the  mildest  punishment  provided  for 
the  crim  es  proven  was  ad j  udged.  That  is  only  another  way 
of  saying  that,  although  the  defendant  was  put  upon  trial 
for  an  offense  of  which  he  was  not  properly  charged,  in 
connection  with  one  of  which  he  was  legally  accused, 
and  although  it  cannot  be  told  from  the  verdict  of  what 
offense  he  was  convicted,  yet  it  satisfactorily  appears 
that  he  ought  to  be  punished  for  something ;  hence  he 
ought  not  to  be  heard  to  complain.  It  seenrs  clear  that 
such  a  method  of  administering  justice  is  dangerous  in 
the  extreme,  and  that  it  ought  not  to  be  sustained.  It 
is  the  right  of  every  one  on  trial  for  an  alleged  crime  to 
know  of  what  he  is  accused,  and  to  be  tried,  and,  if  con- 
victed, to  be  punished  for  that  alone.  I  conclude  that 
the  case  should  be  reversed. 

See  VERS,  C.  J.,  unites  in  this  dissent. 


The  State  v.  Kirkpatrick. 

Oriminal  Law  :  joint  indicttment  :  separate  trials  :  discretion  of 
COURT.  It  is  within  the  discretion  of  the  trial  court  to  grant  or 
refuse  separate  trials  to  defendants  jointly  indicted,  where  the 
offense  charged  is  less  than  a  felony.     (Code,  sees.  4012,  4424.) 

Appeal  from  Dacaiur  District  CoicrL 

Piled,  May  22,  1888. 

Defendant  appeals  from  a  judgment  which 
required  him  to  pay  a  fine  of  two  hundred  dollars,  and 
ordered  his  committal  to  the  Decatur  county  jail  for  the 
term  of  sixty  days  unless  said  fine  should  be  paid. 
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Robinson,  J. — ^This  cause  was  submitted  on  a  trans- 
cript of  the  record  entries,  appeal-bond,  and  notice  of 
appeal.  No  argument  was  made  for  either  party.  We 
infer,  from  recitals  in  the  record,  that  defendant  was 
jointly  indicted  with  another  for  lewdness.  He  demanded 
a  separate  trial,  which  was  refused.  In  this  there  was 
no  error,  for  the  reason  that  the  offense  of  which  he  was 
charged  was  not  a  felony,  and  it  was  within  the  discre- 
tion of  the  district  court  to  refuse  a  separate  trial.  Code, 
sees.  4012,  4424.  Exceptions  were  taken  by  defendant 
to  the  overruling  of  a  motion  for  a  change  of  place  of 
trial,  and  on  motion  for  a  new  trial.  As  the  grounds  of 
the  motions  are  not  shown,  we  cannot  review  these  rul- 
ings. We  have  examined  the  record  with  care,  but 
have  found  no  error. "  .    Affirmed. 


Brewster  v.  Reel. 

1.  Evidence :  written  contbact  :  collateral  oral  agrbementb. 
74  M6                     Ck)1  lateral  oral  agreements,  while  they  are  inadmissible  to  vary  a 

^.^  written  contract,  may  be  proved  for  the  purpose  of  showing  that 

^    ^  the  contract  never  had  a  legal  existence.    (Compare  Bowman  v. 

Torr,  8  Iowa,  573.) 

2,  Partnership :  power  op  partner  to  convey  fdim  property  to 
PAY  copartner's  DEBT.  A  partner  has  no  power  to  convey  the  firm 
property  to  pay  the  debt  of  his  copartner,  without  the  latter's  con- 
sent ;  which  cannot  be  presumed  from  any  supposed  advantage  to 
him  of  the  transaction. 

8.  Bill  of  Sale :  delivery.  A  bill  of  sale  made  to  secure  a  claim  is 
delivered  to  the  owner  of  the  claim  by  delivery  to  his  attorneys 
authorized  to  secure  the  claim. 

Appeal  from  Council  Blvffs  Superior  Court. — ^Hok.  E. 

E.  AriiESwoRTH,  Judge, 

Filei>,  May  22, 1888. 

Action  to  recover  the  possession  of  personal  prop- 
erty of  the  agreed  value  of  twenty-one  hundred 
and  fifty  dollars.  The  case  was  tried  to  the  court,  and 
judgment  rendered  for  defendant.  The  plaintiff  appeals. 
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Smith  &  Harl^  for  appellant. 

Wright,  Baldwin  &  Haldane,  for  appellee. 

RoBiNSON^,  J.— On  the  eighteenth  day  of  November, 
1885,  the  copartnership  of  P.  C.  &  W.  D.  Kirkland  was 
engaged  in  business  in  the  city  of  Council  Bluffs,  and 
owned  the  stock  of  goods  in  controversy.  P.  C.  Kirk- 
land, a  member  of  the  firm,  was  at  that  time  indebted  to 
plaintiff.  On  the  day  named,  the  plaintiff  telegraphed 
from  Kansas  to  a  law  firm  in  Council  Bluffs :  *' Attach 
or  secure  my  claim  against  P.  C.  Kirkland."  Members 
of  the  firm,  which  received  the  dispatch  on  the  day  it 
was  sent,  procured  from  P.  C.  &  W.  D.  Kirkland  a  bill 
of  sale  covering  their  stock  in  trade,  which  included  the 
property  in  controversy.  The  bill  of  sale  was  in  favor 
of  plaintiff,  was  executed  by  W.  D.  Kir^fland  in  the 
name  otthe  firm,  and  was  recorded  on  the  day  of  its 
date.  After  it  was  recorded,  the  defendant,  as  sheriff, 
levied  upon  the  property  in  question,  and  subsequently 
sold  it,  and  applied  the  proceeds  to  the  payment  of  a 
judgment  against  W.  D.  Kirkland.  Plaintiff  seeks  to 
recover  by  virtue  of  the  bill  of  sale. 

I.  The  assignment  of  errors  presents  for  our  con- 
sideration the  correctness  of  the  rulings  of  the  superior 

court  in  admitting   certain  testimony.     It 

^'  wrtueS^on-    was  Contended  by  defendant  that  there  was 

SSVrai**^^*'  no  consideration  for  the  bill  of  sale ;  that  it 

agreements.     ^^^^^  jjgj^^  g^  legal  existence,  and  was  never 

in  fact  delivered.  The  testimony  to  which  objection  was 
made,  in  fact,  tended  to  show  that  the  bill  of  sale  was 
given  on  account  of  the  personal  debt  of  P.  C.  Kirkland, 
without  his  consent  or  knowledge.  It  also  tended  to 
show  that,  during  the  conference  which  led  to  the  exe- 
cution of  the  bill  of  sale,  the  attorneys  for  plaintiff  told 
W.  D.  Kirkland  that  it  was  their  desire  to  secure  for 
plaintiff  whatever  interest  P.  C.  Kirkland  had  in  the 
stock;  that  the  bill  of  sale  should  be  given  only  to 
secure   to  plaintiff  any   claim   which  P.  C.  Kirkland 
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might  have  in  the  goods  after  the  creditors  of  the  firm 
and  W.  D.  Kirkland,  Jr.,  had  been  paid  their  claims ; 
and  that  the  bill  of  sale  was  given  pursuant  to  these 
propositions.  As  we  understand  the  record,  this  evi- 
dence was  objected  to  on  the  ground  that  it  sought  to 
vary  and  contradict  the  terms  of  a  contemporaneous 
written  instrument.  It  is  evident  that  parol  evidence 
would  not  be  competent  to  give  to  the  instrument  the 
effect  which  seems  to  have  been  contemplated  in  the 
preliminary  negotiations }  but  it  was  competent  as  tend- 
ing to  show,  in  connection  with  other  evidence,  that  the 
instrument  never  in  fact  had  a  legal  existence.  Bowman 
V,  Torr,  3  Iowa,  573 ;  1  Greenl.  Ev.  sec.  284 ;  2  Whart. 
Ev.  sec.  927,  and  notes ;  2  Tayl.  Ev.  sec.  1136.  While  it 
is  true,  as  a  rule,  that  each  partner  is  authorized  to  act 

for  and  in  the  name  of  the  firm,  yet  his 
*'  ^JJS?o""''  power  to  do  so  is  limited  to  matters  within 
JSnVey  flrm  the  scope  and  ordinary  business  transactions 
payfcSai^  and  purposes  of  the  copartnership.  Board- 
man  v.  Adams,  5  Iowa,  229.  It  is  well 
settled  that  a  partner  cannot  pledge  the  firm  credit,  nor 
use  the  firm  property,  to  secure  or  pay  his  individual 
debts.  Sternburg  v.  Callanan^  14  Iowa,  256  ;  Rutledge 
V.  Squires,  23  Iowa,  58 ;  First  Nat.  Bank  v.  Carpenter, 
34  Iowa,  436 ;  Waller  v.  Davis,  59  Iowa,  108 ;  Thomas 
V,  Stetson,  62  Iowa,  537.  In  this  case,  W.  D.  Kirkland 
did  not  attempt  to  transfer  the  firm  property  on  account 
of  his  own  liability,  but  he  did  attemjDt  to  transfer  it  on 
account  of  the  debt  of  a  copartner.  Had  the  latter 
requested  or  ratified  such  use  of  the  firm  property,  it 
may  be  conceded  that  a  valid  title  to  the  goods  in  con- 
troversy would  have  vested  in  plaintiff ;  but,  as  we  have 
seen,  the  bill  of  sale  was  executed  without  the  consent 
or  knowledge  of  P.  0.  Kirkland.  It  is  not  shown  that 
he  ratified  it,  and  his  assent  cannot  be  presumed  from 
the  fact  that  it  was  made  on  account  of  his  personal 
debt.  It  is  shown  that  there  are  numerous  creditors  of 
the  firm,  and  he  may  have  desired  to  have  them  first 
paid  from  the  firm  property,  or  he  may  have  jjreferred 
some  other  disposition  of  it.     So  far  as  is  shown  by  the 
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record,  the  bill  of  sale  was  as  nnauthorized  as  though  it 
had  been  designed  to  pay  a  liability  of  the  partner  who 
executed  it.  This  being  true,  there  does  not  appear  to 
have  been  aiiy  authority  to  execute  and  deliver  it  for 
the  purpose  stated.  The  evidence  in  question  tended  to 
establish  these  facts,  and  was  admissible  for  that  pur- 
pose. No  question  is  made  by  the  assignment  of  errors 
as  to  the  sufficiency  of  the  evidence,  in  case  it  was 
admissible,  to  sustain  the  finding  of  the  court. 

IL    Complaint  is  made  that  one  of  the  attorneys 
who  acted  for  plaintiff  in  taking  the  bill  of  sale  was  per- 
mitted to  testify  to  a  conversation  he  had 
*•  d(^e^."*^*'  vrith  plaintiff,  while  the  relation  of  attorney 

and  client  existed,  in  regard  to  the  alleged 
refusal  of  plaintiff  to  accept  the  bill  of  sale.  Under  the 
view  we  take  of  the  case,  the  question  is  not  material. 
It  may  be  well  to  say,  however,  that  the  attorneys  were 
authorized  to  secure  a  claim  against  P.  C.  Kirkland ; 
hence  delivery  of  the  bill  of  sale  to  them  was,  in  law,  a 
delivery  to  plaintiff. 

Objection  is  made  to  other  evidence ;  but  the  evi- 
dence was  not  prejudicial,  in  view  of  the  facts  and  law 
of  the  case,  and  need  not  be  considered  at  length. 

Affirmed. 


The  State  v.  Deuble. 

Criminal  Evidence :  res  obstab  :  what  is  not.  Where  a  woinan  j^  ^ 
had  been  shot,  but  had  had  her  wound  drestsed,  and  had  lain  down 
upon  a  sofa,  and  then,  in  response  to  one  seeking  information,  she 
related  with  x>articularity  and  at  length  circumstances  occurring 
and  conversations  between  her  and  defendant  had  before  the  wound  . 
was  givon,  and  stating  that  defendant  was  drunk  at  the  time  and 
purposely  shot  her,  held  that  evidence  of  the  statements  so  made 
was  not  admissible  as  being  of  the  res  gestae,  (State  v.  Driscoll,  72 
Iowa,  583,  distinguished,) 

Appeal  from  Union  District  Court, — Hon.  John  W. 

Harvey,  Judge. 

Filed,  May  23,  1888. 
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Defendant  was  convicted  of  an  assault  with  intent 
to  commit  murder,  and  was  sentenced  to  imprisonment 
for  three  years  in  the  penitentiary.  He  now  'appeals  to 
this  court. 

Hanna  &  Porter^  for  appellant. 

A.  I.  Baker,  Attorney  General,  for  the  State. 

Beck,  J. — L  The  indictment  alleges  that  defend- 
ant, with  the  intent  to  kill  and  murder,  did  shoot  one 
Lottie  Jourdan  in  the  head,  inflicting  a  dangerous 
wound.  A  witness  testified  at  the  trial  that,  while  he 
and  his  father  were  at  supper,  word  was  hastily  brought 
to  them  that  a  man  "was  murdering  a  woman  "  in  the 
direction  of  a  neighbor's  house.  They  hurried  to  the 
rescue.  The  witness  testified  that  he  heard  screams  for 
help  made  by  the  woman,  and  soon  saw  her  running,  fol- 
lowed by  the  defendant  with  a  revolver  in  his  hand. 
The  witness  went  the  distance  of  a  block  and  procured 
a  revolver,  and  returned  to  the  house  into  which  the 
woman  had  entered.  He  found  defendant  at  the  house, 
who  declared  that  the  woman  had  shot  herself,  and  that 
"he  wanted  to  go  in  and  help  her ;  that  she  was  bleed- 
ing to  death."  The  door  was  locked,  but  unlocked  to 
admit  the  witness,  who  found  the  woman  "sitting  in  a 
chair,  with  her  face  covered  with  blood."  He  washed 
the  blood  from  her  face  and  tied  a  handkerchief  around 
her  head,  when  she  lay  down  upon  a  sofa.  The  witness 
was  then  permitted  to  testify,  against  defendant's  objec- 
tion, that  he  asked  the  woman  how  she  had  received  the 
wound,  when  she  related  with  particularity  and  at 
length  circumstances  occurring,  and  conversations 
between  her  and  defendant  had  before  the  wound  was 
given,  and  the  fact  that  at  the  time  defendant  was 
drunk.  Her  statement  was  to  the  effect  that  defendant 
purposely  shot  her,  and  was  made  in  response  to  an 
inquiry  by  the  witness,  after  the  affair  was  wholly  over, 
and  the  woman  had  received  assistance  and  care  from 
the  witness  and  others. 
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II.  The  district  court  admitted  the  evidence  on  the 
ground  that  the  statement  of  the  woman  was  of  the  res 
gestae.  W©  think  it  was  erroneously  admitted.  The 
statement  was  not  in  the  nature  of  declarations  made 
while  the  affair  was  in  progress  ;  nor  was  it  intended  to 
disclose  the  fact  that  a  crime  had  been  committed,  and 
to  discover  and  identify  the  offender.  It  was  in  the 
nature  of  a  particular  narrative  of  the  affair,  giving 
with  considerable  minuteness  the  manner  in  which  the 
wound  was  inflicted,  thus  showing  it  was  by  the  volun- 
tary act  of  the  defendant.  It  was,  in  fact,  a  narrative 
of  the  affair  after  it  had  been  fully  enacted  and  was 
fully  known.  Mes  gestae  are  matters  occurring  in  con- 
nection with  the  act  which  serve  to  disclose  the  crime 
and  point  out  the  offender.  They  are  not  recitals  of 
matters  which  have  occurred.  It  is  often  difficult  to 
determine  just  what  things  are  to  be  regarded  as  res 
gestae.  But  it  has  never  been  claimed  that  a  narrative 
of  a  transaction  after  it  is  over,  as  the  statement  in 
question  clearly  was,  is  to  be  regarded  as  of  the  res 
gestae.  In  State  v.  Driscoll^  72  Iowa,  583,  declarations 
as  to  the  fact  of  a  robbery,  and  the  pointing  out  of  the 
robbers,  made  soon  aft^r  the  crime,  to  direct  pursuit  of 
the  criminals,  was  held  to  be  of  the  res  gestae.  So  in 
Com.  V.  McPike^  3  Cush.  181,  voluntary  declarations  as 
to  the  cause  and  manner  of  the  injury,  made  soon  after 
it  was  received,  and  immediately  upon  the  discovery  of 
the  injured  person,  were  held  to  be  of  the  res  gestae.  In 
these  cases,  the  evidence  consisted  of  voluntary  declara- 
tions made  upon  discovery  of  the  crime,  and  soon  there- 
after, intended  to  identify  the  criminal  and  direct 
pursuit.  In  this  case,  as  we  have  shown,  the  statement 
admitted  in  evidence  is  a  narrative  of  the  affair  elicited 
by  an  inquiry  made  by  one  desiring  to  gain  knowledge 
of  the  facts  connected  with  it.  The  distinction  between 
the  facts  of  this  case  and  those  of  the  cases  cited  are 
obvious,  and  serve  to  point  out  the  matters  which  are 
admissible  under  the  rule  of  res  gestae.  The  evidence 
in  question,  we  think,  ought  not  to  have  been  admitted. 
It  is  proper  to  add  that  the   woman  who  was  wounded 
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testified  at  the  trial  that  the  wound  was  wholly  acci- 
dental, and  was  received  while  she  was  attempting  to 
take  the  revolver  from  the  defendant. 

In  our  opinion,  the  judgment  of  the  district  court 
ought  to  be 

Reversed. 


Larsh  y.  The  City  of  Des  Moines. 

1.  Cities  and  Towns :  mjuBY  on  defbctivb  street  :  oontbibu- 
TOKT  NEQLiaENCE :  1N8TBT70TION.  In  an  action  for  an  injury  to 
plaintiff 's  wife  caused  bj  a  defect  in  defendant's  street-crossing, 

'  plaintiff  asked  the  court  to  instruct  the  jury  that  knowledge  on  the 
part  of  his  wife  of  the  condition  of  the  crossing,  and  that  it  was 
dangerous,  would  not  prevent  a  recovery,  if  she  exercised  proper 
care  while  crossing  the  street.  Held  that  it  was  not  error  to  refuse 
this  instruction,  since  every  fact  which  would  entitle  plaintiff  to 
recover  was  stated  in  an  instruction  given. 

2.     ^ : :  GRADE  op  8n>EWALK :  iNSTBUonoN.    In  such  case, 

where  the  injury  occurred  while  passing  ^om  the  street  to  the  side- 
walk, it  was  not  error  to  refuse  to  submit  to  the  jury  the  question 
whether  the  defendant  was  negligent  in  not  lowering  the  sidewalk 
to  a  level  with  the  curb  of  the  street,  since,  aU  through  the  court's 
instructions,  the  fact  was  kept  prominent  that,  if  the  city  should 
have  constructed  an  apron  or  approach  from  the  street,  it  should 
have  been  from  the  street  to  the  sidewalk,  and  not  merely  to  the 
top  of  the  curb. 

Appeal    from   Polk    District    Court.— Ron.   W.   F. 

Conk  AD,  Judge. 

Filed,  May  23,  1888. 

This  is  action  for  a  personal  injury  received  by  the 
wife  of  the  plaintiflF  upon  one  of  the  streets  of  the  city, 
by  reason  of  a  defect  in  a  street-crossing,  as  is  alleged. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  defendant.     The  plaintiff  appeals. 
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Cole,  McVey  &  Clark,  for  appellant. 

Detrick  &  McMartin  and  Hugh  Brennan,  for 
appellee. 

RoTHBooK,  J. — I.  It  appears  that  in  the  year  1883 
the  city  cut  down  the  grade  of  East  Locust  street  some 

two  feet,   and  paved  the  street.      Second 

^'  S™:*to^      street   intersects    Locust    street    at    right 

^^iKctfvo       angles,  and  ends  on  the  south  side  of  Locust 

tSbSUiy"^'    street;  that  is  to  say,  Second  street  runs 

Sm^uoL'     from  a  point  south  to  an  intersection  with 

Locust    street,    and    extends   no   further. 

There  is  a  sidewalk  east  and  west  on  the  north  side  of 

Locust  street,  and  a  sidewalk  on  the  west  side  of  Second 

street  up  to  its  intersection  with  Locust  street.     The 

sidewalks  are  some  two  feet  above  the  level  of  the  street 

» 

after  it  was  paved.  Curbing  was  set  for  the  purpose  of 
paving,  and  the  top  of  the  curb  was  considerably  lower 
than  the  surface  of  the  sidewalk,  which  was  made  of 
wood,  and  was  not  of  the  full  width  of  the  ground 
intended  for  a  sidewalk.  The  city  constructed  an  apron 
or  approach^  at  the  intersection  of  the  streets  on  the 
south  side  of  Locust  street,  so  that  persons  could  reach 
the  street  with  reasonable  safety.  No  apron  or  approach 
was  made  to  the  sidewalk  on  the  north  side  of  *  Locust 
street.  The  plaintiflE's  wife  attempted  to  cross  over 
Locust  street,  and,  in  attempting  to  go  upon  the  side- 
walk on  the  north  side,  she  fell  against  the  curb-stone 
and  sidewalk,  and  was  injured.  The  questions  sub- 
mitted to  the  jury  were  whether  the  defendant  was  neg- 
ligent in  failing  to  construct  an  approach  from  the 
sidewalk  to  the  street,  and  whether  the  plaintiff  was 
free  from  contributory  negligence  in  attempting  to  make 
the  crossing.  The  evidence  tended  to  show  that  she 
knew  the  condition  of  the  street  and  crossing  before  she 
received  the  injury  complained  of. 

The  plaintiff  complains  of  the  refusal  of  the  court 
to  give  the  following  instruction  to  the  jury : 

Vol.  74—33 
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*'  Knowledge  on  the  part  of  Mrs.  Larsh  of  the  con- 
dition of  the  crossing,  and  that  it  was  dangerous,  will 
not  prevent  the  plaintiflE  from  recovering  if  she  had  this 
knowledge,  and  exercised  proper  care  while  crossing 
over  to  the  north  side  of  Locust  street." 

The  court  instructed  the  jury,  on  its  own  motion, 
upon  this  branch  of  the  case,  as  follows : 

"If  you  find  that  plaintiff's  wife  was  injured  as 
alleged,  you  will  first  determine  whether  it  was  without 
fault  or  negligence  on  her  part.  Every  person  is  bound 
to  use  reasonable  care  and  diligence  in  walking  along 
and  across  streets.  Reasonable  care  is  that  degree  of 
care  tvhich  an  ordinary,  careful  and  prudent  person 
would  exercise  under  the  circumstances,  and  negligence 
is  the  want  or  absence  of  such  care.  You  are  to  say 
whether  in  walking  where,  when  and  as  she  did,  she  was 
guilty  of  negligence  directly  contributing  to  cause  the 
injury ;  and,  in  determining  that,  you  are  to  consider 
her  knowledge  of  the  condition  of  the  locality,  the 
length  of  time  it  had  been  in  the  condition  it  was,  the 
nearness  or  remoteness  of  proper  approaches,  if  any, 
which  she  might  have  used,  and  all  other  facts  and  cir- 
cumstances proven.  If  you  find  she  was  guilty  of  such 
negligence,  then  plaintiff  cannot  recover,  even  though 
defendant  was  negligent  as  alleged." 

In  our  opinion,  the  refusal  to  give  the  instruction 
asked  was  not  erroneous,  in  view  of  the  instruction 
given.  It  is  true,  the  jury  are  not  plainly  told,  in  the 
instruction  given,  that  the  fact  that  the  plaintiff's  wife 
knew  of  the  condition  of  the  crossing  did  not  necessa- 
rily prevent  a  recovery.  But  every  fact  which  would 
entitle  her  to  a  recovery  was  stated  in  the  instruction. 
It  was  surely  proper  for  the  jury  to  consider  the  fact 
that  she  knew  of  the  defect  complained  of ;  and  as  the 
court,  "by  its  instructions,  allowed  the  jury  to  determine 
from  all  the  evidence  whether  she  was  properly  charge- 
able with  contributory  negligence,  the  plaintiff  was  prop- 
erly entitled  to  nothing  more  specific  and  definite.  If 
the  court  had  instructed  the  jury  that  the  plaintiff 
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Ins  traction. 


conld  not  recover  if  she  knew  of  the  defect,  and  walked 
into  it,  then  there  might  be  just  cause  of  complaint. 

II.  It  is  further  insisted  that  the  court  erred  in  not 
submitting  to  the  jury  the  question  whether  the  defend- 
ant was  negligent  in  failing  to  lower  the 
sidewalk  to  a  level  with  the  top  of  the 
curbing.  We  think  there  was  no  error  in 
this.  It  will  be  remembered  that,  at  the 
place  where  the  accident  happened,  there  was  no  inter- 
section of  streets.  The  sidewalk  on  the  north  side  of 
Locust  street  was  a  continuous  walk.  It  is  not  always 
required  that  the  grade  of  sidewalks  be  lowered  to  a 
level  with  the  curb.  They  may  properly  be  terraced 
down  to  the  curb.  Now,  all  through  the  court's  instruc- 
tions to  the  jury,  the  fact  is  kept  prominent  that,  if  the 
city  should  have  constructed  an  apron  or  approach  from 
the  street,  it  should  be  from  the  street  to  the  sidewalk. 
If  this  had  been  done,  there  would  be  no  ground  of  com- 
plaint that  the  sidewalk  was  not  graded  down  to  a  level 
with  the  top  of  the  curb. 

We  discover  no  ground  for  a  reversal  of  the  judg- 
ment, and  it  will  be 

Affibmed. 


BUTTERFIELD  et  ol.  V.  WiLTON  ACADEMT  ef  ol. 

Judicial  Sale  :  propebty  held  in  trust  for  corporation  : 
TRUSTERS  NOT  PARTIES.  Land  was  deeded  in  trust  to  the  trustees 
of  a  corporation,  and  the  deed  imposed  upon  them  duties  in  regard 
to  the  land  different  from  their  duties  as  trustees  of  the  corporation. 
The  land  was  sold  upon  the  foreclosure  of  a  mechanic's  lien  against 
the  corporation,  the  trustees  not  being  made  parties  to  the  action. 
HeldthsA,  the  sale  was  void,  as  to  them  as  trustees  under  the  deed, 
and  neither  divested  them  of  the  title  nor  terminated  the  trust. 

Trusts  :  deed  of  land  :  condition  broken  :  reversion.  Land 
was  conveyed  to  trustees  for  certain  purposes  and  upon  certain  con- 
ditions, upon  the  failure  of  which  it  was  to  be  sold,  and  a  part  of 
the  proceedsy  or,  in  a  certain  contingency,  all  of  them,  were  to  go 
to  the  heirs.  Held  that,  ux)on  a  failure  of  the  purposes  and  condi- 
tions, the  sale  and  distribution  of  the  proceeds  were  to  be  made  by 
the  trustees,  and  that  the  heirs  were  not  entitled  to  recover  the  pos- 
session of  the  property. 
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Appeal  from    Muscatine    District  Court. — ^Hon*. 

Walter  I.  Hayes,  Judge. 

Piled,  Mat  23,  1888. 

Plaintiff  Laura  F.  Butterfield  is  the  widow,  and 
the  other  parties  plaintiff  are  the  children  and  heirs  at 
law,  of  Franklin  Butterfield,  deceased.  The  said 
Franklin  Butterfield,  in  his  lifetime,  conveyed  the  real 
estate  in  controversy  to  the  trustees  of  the  Wilton  Col- 
legiate Institute.  After  his  death  one  W.  F.  Hayford 
recovered  a  judgment  against  said  institute  establishing 
and  foreclosing  a  mechanic' s  lien  gn  the  property  for 
work  done  and  materials  furnished  in  making  certain 
repairs  of  the  building  situated  thereon.  The  property 
was  sold  under  special  execution  issued  on  said  judg- 
ment, and  the  certificate  of  sale  was  assigned  to  defend- 
ant Levi  Herr,  to  whom  the  sheriff  executed  a  deed.  He 
subsequently  conveyed  to  the  Wilton  Academy.  The 
Wilton  Collegiate  Institute  was  an  educational  institu- 
tion, founded  and  maintained  by  the  "  Free- Will  Bap- 
tists," but  before  the  sale  that  denomination  had  ceased 
to  maintain  a  school  in  the  property.  The  Wilton 
Academy  is  also  an  educational  institution,  but  was 
founded  and  is  maintained  by  another  religious  denomi- 
nation, although  its  prescribed  course  of  study  is  sub- 
stantially the  same  as  that  formally  prescribed  by  the 
collegiate  institute .  Plaintiffs  brought  this  action  for  the 
recovery  of  the  property  on  the  alleged  ground  that  the 
sale  of  the  property  under  judicial  process,  and  the 
failure  of  the  '* Free- Will  Baptists"  to  maintain  a 
school  in  it,  were  in  violation  of  the  conditions  con- 
tained in  the  deed  of  their  ancestor,  and  consequently  it 
had  reverted  to  them.  The  district  court  entered  judg- 
ment for  defendants,  and  plaintiffs  appeal. 

Richman  &  Burkj  for  appellants. 

/•  CarsJcaddan^  for  appellees. 
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Beed,  J. — The  following  is  a  copy  of  the  material 

portions    of    the   deed    from    Prankliiji     Butterfield: 

i.jrDiciAi.        "This  deed  of  bargain  and  sale  made  and 

S\ViStt-atlt^  executed  this  twenty-first  day  of  August, 

tion?t?SS;es  A.  B.  1876,  by  and  between  F.  Butterfield 

not  parties,      ^j^^  Laura  P.  Butterfield,  of  the  county  of 

Cedar,  state  of  Iowa,  of  the  first  part,  and  the  trustees 
of  Wilton  Collegiate  Institute  of  the  second  part,  wit- 
nesseth — ^that  the  said  party  of  the  first  part,  for  a  con- 
sideration of  one  ($1.00)  dollar,  in  hand  paid  by  the  party 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  granted  and  sold,  and  do  by  these  presents 
grant,  bargain,  sell,  convey  and  confirm,  unto  the  said 
second  party,  their  successors  and  assigns,  forever,  the 
following  real  estate,  lying  and  being  situate  in  the 
county  of  Muscatine  and  state  of  Iowa,  to- wit :  Block 
No.  eight  (8),  in  North  Wilton,  known  as  the  *  Seminary 
Property.'  This  conveyance  is  made  and  accepted  upon 
the  understanding  and  with  the  express  condition  that^ 
said  property  shall  never  be  subject  to  nor  sold  for  any 
indebtedness  of  the  institution  that  has  been  contracted 
or  may  hereafter  be  contracted.  And  it  is  further  pro- 
vided that  if  the  Prqe- Will  Baptists  shall  fail  to  keep  a 
good  school,  in  accordance  with  the  charter  of  the  insti- 
tution, in  the  building  on  said  premises,  or  in  the  build- 
ings to  be  erected  on  said  premises,  for  the  term  of  five 
years  from  this  date,  then  the  said  premises  shall  be 
sold,  and  fifteen  hundred  dollars  of  the  proceeds  shall 
be  given  to  the  Pree-Will  Baptist  Church  of  Wilton ; 
provided,  that  they  erect  a  church  within  three  years 
from  the  date  of  the  sale  of  said  property.  If  not,  to 
revert  to  my  heirs.  Said  Baptist  Church  to  have  the 
use  of  the  chapel  for  church  purposes  when  not  inter- 
fering with  the  school ;  provided  they  keep  the  same, 
and  the  fence  around  the  grounds,  in  repair.  The 
remainder  to  revert  to  my  heirs.  To  have  and  to  hold 
the  premises  above  described,  with  all  the  appur- 
tenances thereto  belonging,  unto  the  said  second  party, 
their  successors  and  assigns,  forever.     *    *    *" 


/ 
I 


618  SUPREME  COURT  OP  IOWA, 

Butter  field  v.  Wilton  Academy. 

Counsel  for  the  respective  parties  have  argued  the 
questions  as  to  the  validity  of  the  conditions  contained 
in  the  deed.  The  position  of  counsel  for  the  appellees 
is  that  the  deed  is  an  absolute  grant  of  the  property  to 
which  the  subsequent  conditions  are  repugnant,  and 
hence  they  are  void  under  the  rule  laid  down  in  Case  v. 
Dwire^  60  Iowa,  442  ;  while  on  the  other  hand  it  is  con- 
tended by  counsel  for  appellants  that,  when  all  of  the 
provisions  of  the  instrument  are  considered,  it  is  a  con- 
veyance to  trustees  for  a  specific  purpose,  and,  that  being 
its  character,  it  was  competent  for  the  grantor  to  attach 
to  the  trust  whatever  conditions  he  might  choose.  We 
have  not  found  it  necessary,  however,  to  go  into  the 
question  as  to  their  validity ;  for,  conceding  that  the 
character  and  effect  of  the  instrument  are  as  claimed  by 
appellants,  it  by  no  means  follow*  that  they  are  now 
entitled  to  the  possession  of  the  property,  which  is  the 
relief  demanded.  If  that  is  the  character  and  effect  of  the 
conveyance,  which,  for  the  purposes  of  the  case,  is  con- 
ceded, it  imposes  powers  and  duties  upon  the  trustees 
entirely  distinct  from  those  arising  out  of  their  relation 
to  the  association  or  corporation  of  which  they  were  offi- 
cers. This  latter  class  of  duties  were  created  and 
defined  by  the  articles  of  incorporation  and  by-laws  of 
the  body  corporate,  and  related  to  the  control  and  man- 
agement of  the  enterprise  which  was  the  object  of  its 
organization  ;  while  the  former  was  created  by  the  deed, 
and  related  to  the  property  conveyed  by  it.  Under  it 
they  were  vested  with  the  title  in  the  property,  and 
charged  with  the  duty  of  applying  it  to  the  objects 
designated  by  the  grantor,  and  their  office  in  that  regard 
would  continue  until  the  trust  should  be  performed, 
even  though  the  corporation  should  in  the  meantime 
have  ceased  to  exist.  Now,  the  trustees  were  not  made 
parties  to  the  action  for  the  foreclosure  of  the  mechanic's 
lien.  As  officers  of  the  corporation,  they  are  bound, 
perhaps,  by  the  judgment  against  it,  and  would  be  pre- 
cluded from  asserting  any  claim  in  its  behalf.  But  as 
trustees  of  the  trust  created  by  the  deed  they  could  not 
be  bound  by  a  judgment  to  which  they  were  not  parties. 
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ken :  rever- 
sion. 


The  sale  of  the  propertj^,  then,  is  nugatory.  It  neither 
divested  them  of  the  title  to  the  property,  nor  termi- 
nated the  trust ;  and  it  is  apparent  that  such  a  proceed- 
ing could  not  have  the  effect  to  cause  a  reversion  to 
plaintiffs.  It  is  equally  clear  that  they  are  not  entitled 
to  the  possession  of  the  property  because  of  the  viola- 
tion of  the  other  condition  in  the  deed,  for  by  the 
,   ^  express    provision   of  that  condition  it  is 

2.  Trusts  :  deed  ^  .  -,      .  ^  .  -ii      -- 

o[  land :  con-  part,  or,  lu  a  designated  contingency,  all  of 
'''''  '"^  the  proceeds  of  the  property  which  is  to 
revert  to  them.  The  property  is  directed  to 
be  sold  and  a  portion  of  the  proceeds  to  be  given  the 
Free- Will  Baptist  Church  of  Wilton,  provided  they 
build  a  church  within  .three  years  from  the  date  of  the 
sale,  and  the  residue,  or,  in  case  the  church  shall  not  be 
built  within  the  designated  time,  the  whole,  shall  go  to 
plaintiffs.  These  are  the  conditions  of  the  trust,  and 
clearly  they  are  to  be  executed  by  the  trustees.  Plain- 
tiffs, then,  are  not  entitled  to  the  property.  We  have 
thus  disposed  of  the  case  on  plaintiffs'  theory  as  to  the 
character  and  effect  of  the  deed.  We  will  not,  however, 
be  understood  as  committing  ourselves  to  that  theory. 
The  judgment  of  the  district  court  will  be 

Affirmed. 


1. 


2, 


Blake  et  aX.  v.  Eourke  et  al. 


Will :  nia>UB  influence  :  evidence.  In  a  proceeding  to  prove  a 
will,  where  it  was  ckumed  that  a  son  came  from  Kansas  to  influ- 
ence the  mind  of  the  testator,  it  was  proper  to  admit  evidence 
liaving  a  tendency  to  show  that  his  coming  had  another  purpose.    ' 


: :  8UO0ESTION  OP  scrivener.     Where  the  testator 

deeded  land  to  his  wife,  and  on  the  same  day,  and  as  a  part  of  the 
same  transaction  of  disposing  of  his  property,  he  also,  at  the  sug- 
gestion of  his  scrivener,  devised  to  his  wife  the  same  land,  held 
that  this  fact  tended  to  show  neither  undue  influence  nor  a  want 
of  testamentary  capacity. 
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8.     :   INCAPACITY :   BURDEN  OF  PROOF.     Where  the  evidence 

showed  only  temporary  mental  derangement  of  the  testator's 
mind,  and  that  at  times  when  he  suffered  from  paroxysms  of  pain, 
it  was  incumbent  on  the  contestants  of  the  will  to  show  that  it  was 
executed  during  one  of  such  paroxysms 

4.     : :  OPINIONS  OF  non-experts.     Non-expert  witnesses 

cannot  be  allowed  to  give  an  opinion  as  to  the  mental  condition  of 
a  testator  on  the  day  the  will  was  made,  when  they  did  not  see 
him,  and  could  not  testify  to  his  condition,  on  that  day. 

5.  ^-^ : :  relative  weight  of  opinions  of  experts.     The 

testimony  of  medical  men  of  exi)erience  in  such  matters,  given 
after  a  careful  examination  of  the  testator's  mental  condition, 
may  properly  be  allowed  more  weight  and  consideration  by  the 
jury  than  that  of  ifon-professional  witnesses* 


Appeal  jTom    Tama    District    Court. — HoK.    L.    G. 

KiNNE,  Judge. 

Piled,  May  24,  1 888. 

This  action  involves  the  validity  of  a  written 
instrument  purporting  to  be  the  last  will  and  testament 
of  Robert  Blake,  deceased.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  declaring  the  same  to  be  a 
valid  will.     Defendants  appeal, 

W.  n.  Stivers  and  J.  O.  Strong^  for  appellants. 
Struhle  &  Stiger^  for  appellees. 

RoTHROCK,  J. — I.  The.  instrument  in  question  was 
executed  in  due  form  on  the  eleventh  day  of  January, 
-  ^         .     1887,    and     Robert    Blake    died    on    the 

1.  will:  undue   ^,  .    /.    ,,     t  -    ,,  ,,  ^t 

Influence:      thirtieth  day  of  the  same  month.      He  was 

eyideuoe. 

the  owner  of  a  farm  of  two  hundred  and 
forty  acres,  and  a  small  tract  of  timber  land,  and  his 
personal  estate  consisted  of  live  stock  and  grain  and 
necessary  farm  implements  and  machinery.    His  family 
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consisted  of  his  wife,  one  son,  and  five  danghters.  The 
youngest  daughter  was  a  minor,  and  resided  with  her 
parents.  All  of  the  other  daughters  were  married,  and 
doing  for  themselves.  The  will  devised  the  two  hun- 
dred and  forty  acres  to  his  wife,  fifteen  hundred  dollars 
to  his  son,  five  hundred  dollars  to  the  daughter  who 
was  a  minor,  and  three  hundred  dollars  to  each  of  the 
other  daughters,  with  the  provision  that,  if  the  estate 
should  not  be  suflScient  to  pay  the  three  hundred  dollar 
legacies,  they  should  be  reduced  in  a  certain  manner, 
and  in  proportions  not  necessary  to  be  stated.  These 
four  adult  daughters  were  therefore  residuary  legatees, 
and  they  are  the  parties  who  contest  the  will.  The 
grounds  upon  which  the  contest  was  based  were  ( 1 )  that 
the  will  was  procured  to  be  made  by  undue  influ- 
ence ;  and  ( 2 )  that  Robert  Blake,  at  the  time  the  will 
was  executed,  did  not  have  testamentary  capacity,  by 
reason  of  being  of  unsound  mind. 

The  court  instructed  the  jury  that  there  was  no 
evidence  of  undue  influence,  and  thereby  relieved  the 
jury  of  considering  that  question.  The  defendants 
complain  of  this  instruction.  Without  going  into  a 
detailed  statement  of  the  evidence,  it  isf  suflBicient  to  say 
that  we  are  fully  satisfied  that  this  instruction  was  cor- 
rect. There  is  no  evidence  that  the  wife  or  son  of  the 
deceased,  or  any  other  person,  used  any  arts,  influence 
or  persuasion  to  induce  the  deceased  to  make  the  will/ 
The  basis  of  any  claim  in  that  behalf  is  founded  upon 
the  fact  that  they  were  living  in  the  house  on  the  farm 
with  him  when  the  will  was  made.  All  else  is  grounded 
upon  the  merest  suspicion.  It  appears  that  the  son  of  the 
deceased  removed  to  the  state  of  Kansas  in  the  fall  of  1886, 
and  that  he  returned  a  short  time  before  the  will  was  exe- 
cuted. The  widow  was  a  witness  in  support  of  the  will, 
and  she  was  asked  if  she  heard  any  conversation 
between  the  son  and  his  father  in  relation  to  his  staying 
or  going  back.  The  answer  to  the  question  was  that 
her  husband  "  spoke  something  about  Enoch  ( the  son ) 
staying.  If  he  did  not  like  it  there  he  should  come 
back  home,  providing  Mr.    Rourke  would  sell  out  to 
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him."  Rourke  was  the  husband  of  one  of  the  daugh- 
ters, and  had  leased  the  farm  of  the  deceased.  It  is 
claimed  that  this  testimony  was  immaterial.  It  appears 
to  us  that  it  was  proper  evidence  upon  the  issue  of 
undue  influence.  It  tended  to  show  that  the  son  did 
not  come  back  from  Kansas  for  the  purpose  of  influ- 
encing the  deceased  to  make  a  will  favorable  to  him. 

II.  It  appears  that  on  the  same  day  that  the  will 
was  made  deceased  made  a  deed  to  his  wife,  in  which 

he  conveyed  the  farm  to  her  absolutely. 
■  st&enibn  of  Immediately  after    making   the    deed,   he 

made  and  executed  the  will  in  which  he 
devised  the  same  land  to  his  wife.  It  is  claimed  that 
this  avoided  the  will,  because  it  was  not  the  act  of  the 
testator,  for  the  reason  that  the  evidence  shows  that 
the  land  was  put  in  the  will  at  the  suggestion  of  the 
person  who  drew  the  will ;  and  the  court  was  asked  to 
instruct  the"  jury  that  if  they  found  such  to  be  the 
fact,  then  they  should  find  that  the  will  was  not  valid. 
This  instruction  was  correctly  refused.  The  deed  and 
the  will  were  parts  of  one  transaction.  They  were  both 
in  the  nature  of  testamentary  dispositions  of  the  estate 
of  the  deceased ;  and  the  deed  merely  emphasizes  the 
fact  that  the  deceased  intended  that  his  wife  should 
have  the  farm  ;  and  it  was  wholly  immaterial  whether, 
after  making  the  deed,  the  same  property  was  included 
in  the  will  at  the  suggestion  of  his  confidential  adviser, 
whom  he  had  called  to  put  his  wishes  in  regard  to  his 
estate  in  proper  form.  This  fact  neither  tended  to  show 
a  want  of  testamentary  capacity,  nor  undue  influence. 

III.  It  appears  from  the  evidence  that  the  deceased 
was    in  feeble  health  for  several  months  before    his 

death.  His  attending  physician  testified 
'  dit^*:bS?J?n   that  ''he  had  a  complication  of  troubles; 

had  prostatic  trouble,  kidney  trouble,  and 
all  the  digestive  organs  were  involved."  The  evidence 
shows  that  at  times  he  suffered  great  pain,  and  on  one 
or  two  occasions  in  these  paroxysms  of  pain,  as  one  of 
the  witnesses  expresses  it,  "he  did  not  know  anything." 
It  is  not  claimed  that  he  had  any  disease  of  the  brain 
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which  directly  affected  his  mental  faculties.  It  is 
claimed  that  the  complication  of  diseases  with  which  he 
sniTered  so  weakened  his  mind  and  intellect  that,  at  the 
time  the  will  was  made,  he  did  not  have  testamentary 
capacity.  There  can  be  no  question,  under  the  evi- 
dence, that  the  deceased  was  capable  of  making  a  valid 
will  except  at  such  times  as  he  was  suffering  from  the 
paroxysms  of  pain  above  mentioned.  To  hold  other- 
wise would  be  in  plain  conflict  with  all  the  evidence, 
including  even  that  of  his  attending  physician,  who 
was  called  as  a  witness  by  the  contestants.  It  was 
therefore  incumbent  on  the  contestants  to  prove  that 
the  will  was  made  while  the  deceased  was  suffering 
with  one  of  these  temporary  derangements  of  the 
mind.  It  was  not  incumbent  on  the  proponents  of  the 
will  to  prove  that  the  mind  of  thfe  deceased  ''was 
restored  so  as  to  be  sound  '*  when  the  will  was  made,  as 
claimed  by  appellants  in  an  instruction  to  the  jury, 
asked  and  refused.  The  law  is  so  well  settled  as  to  be 
fundamental  and  elementary  that  the  rule  contended 
for  by  appellants  has  no  application  where  the  mental 
derangement  is  merely  fitful  and  temporary. 

IV.  A  great  many  objections  were  made  to  rulings 
of  the  court  upon  the  admission  and  exclusion  of  evidence. 

They  relate  in  part  to  the  refusal  of  the  court 
'  ^ions  of     to  allow  non-expert  witnesses  to  testify  as  to 

their  opinion  of  the  mental  condition  of  the 
deceased  on  the  day  of  the  execution  of  the  will.  These 
rulings  were  correct.  The  witnesses  were  all  allowed  to 
give  their  opinion  of  his  condition  when  they  last  saw 
him  before  the  will  was  made,  and  this  was  all  they 
could  properly  give  an  opinion  upon.  Other  objections 
were  to  the  rulings  of  the  court  upon  the  testimony  of 
the  parties  as  to  personal  conversations  with  the 
deceased.  We  have  examined  these  objections  carefully, 
and  conclude  that,  under  section  3639  of  the  Code,  which 
excludes  all  such  personal  transactions,  the  rulings  of 
the  court  were  correct. 

V.  Complaint  is  made  of  an  instruction  to  the  jury 
which  directed  them  that  "the  testimony  of  medical 
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6. 


men  of  experience  in  their  profession  in 

^ti^'      this  class  of  cases,  after  a  careful  examina- 

optniou^of     tion   of   the   testator's   mental   condition, 

experu.         touching   the    mental    condition    of    the 

deceased  at  the  time  of  the  execution  of  the  will  in 


question,  may  be  by  you  given  more  weight  and  con- 
sideration than  the  testimony  of  non-professional  wit- 
nesses." This  instruction,  or,  rather,  one  similar  to  it, 
was  approved  by  this  court  in  Meeker  v.  Meeker^  arUe^ 
p.  352. 

VI.  Objections  are  made  to  other  instructions  and 
to  the  refusal  to  give  instructions  requested  by  appel- 
lants. We  discover  no  error  in  these  rulings.  It 
appears  to  us  that  the  instructions  given  by  the  court 
fully  covered  every  point  in  the  case,  and  that  they  cor- 
rectly state  the  law  applicable  to  the  evidence. 

VII.  It  is  claimed  that  the  verdict  is  contrary  to 
the  evidence.     We  think  otherwise. 

Affirmed. 
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Norms  v.  Hix. 

Chattel  Mortgage :  cbofs  not  yet  aBOWN :  vauditt.    A  mort- 
gage of  crops  to  be  grown  in  the  future  is  valid. 

;   of  crops  *' grown"  in  a  certain  year:    meaning,    a 

mortgage  made  in  March,  1886,  of  ''  crops  grown  during  the  year 
1886,"  will  hold  the  crops  afterwards  raised  in  that  year. 


— '- :  VALIDITY  :  other  security  :  LENIENCY  TO  MORTaAGOR.    In 

an  action  involving  the  validity  of  a  chattel  mortgage,  evidence 
offered  by  defendant  to  prove  that  the  mortgagee  had  other 
security,  and  that  he  had  permitted  the  mortgagor  to  sell  some  of 
the  chattels  and  convert  the  proceeds,  was  properly  excluded  as 
immaterial. 


:    ENFORCEMENT  BY  MORTGAGEE:    DEBT  ASSIGNED:    PARTIES. 

The  fact  that  the  note  secured  by  a  chattel  mortgage  bears  an  assign- 
ment on  its  back  will  not  defeat  an  action  to  enforce  the  mortgage, 
where  it  appears  that  the  assignment  was  made  to  secure  a  debt 
which  has  been  paid,  and  that  the  plaintiff  is  now  the  owner  of  the 
debt. 
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5.  New  Trial:  newly-disoovebbd  evidencb:  laches.  After  a 
verdict  had  been  rendered  for  the  value  of  a  lot  of  oats,  defendant 
had  them  weighed,  and  found  that  they  were  of  less  value  than 
found  by  the  jury.  HM  that,  as  this  newly-discovered  evidence  ef 
their  value  was  ascertainable  before  the  trial,  it  was  no  ground  tor 
a  new  trial. 

Appeal  from   Story   District   Court, — Hon.    D,    D, 

Miracle,  Judge. 

Filed,  Mat  24,  1888. 

AoTioK  for  the  recovery  of  specific  personal  prop- 
erty.    Judgment  for  plaintiff.    Defendant  appeals. 

Dyer  &  Fitchpatrick  and  J.  F.  Martin^  for  appel- 
lant. 

C.  ET.  Balliety  for  appellee. 

Reed,  J. — ^The  property  in  controversy  is  a  quantity 
of  oats  raised  by  John  Reeve  in  the  year  1886.  On  the 
eleventh  day  of  March  of  that  year,  Reeve  executed  to 
plaintiff  his  promissory  note  for  fifteen  hundred  dollars, 
and  to  secure  the  same  gave  a  chattel  mortgage  on  ^  ^  all 
crops  of  every  kind  and  description  grown,  during 
the  year  1886,  on  the  following  premises,  to-wit,  the 
northeast  quarter  of  section  twenty-eight  (28),  and  the 
east  half  of  the  southwest  quarter  of  the  northeast 
quarter,  and  the  northeast  quarter  of  the  southeast 
quarter,  of  section  twenty-one  (21),  in  township  84, 
range  21,  Story  county."  On  the  twelfth  of  May  fol- 
lowing, he  executed  to  the  First  National  Bank  of 
Nevada  his  promissory  note  of  three  hundred  and 
thirty  dollars,  and  to  secure  the  same  gave  a  chattel 
mortgage  on  all  personal  property  and  crops  on  the 
same  premises.  That  mortgage,  however,  provides  that 
it  shall  be  subjected  to  all  other  liens  on  the  property. 
The  oats  in  question  were  grown  on  the  premises 
described  in  the  mortgages,  but  they  were  sown  after 
plaintiff 's  mortgage  was  executed.  After  they  were 
harvested  and  threshed,  defendant,  who  was  then  the 
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owner  of  the  second  mortgage,  seized  them  under  that 
mortgage.  In  addition  to  a  general  denial,  he  pleaded 
that  plaintiff's  mortgage  was  without  consideration; 
that  it  was  given  for  the  fraudulent  purpose  of  hindering 
and  delaying  creditors ;  and  that  the  debt  secured  by  it 
had  been  fully  paid. 

I.    The  district  court  ruled  that  plaintiff  Tvould  be 
entitled  to  recover  upon  proof  that  his  mortgage  was 

given  as  security  for  an  existing  debt,  and 

'  moTtgaue:      that   some  portion  of  the  debt  remained 

jcrown :  valid-  unpaid,  uuless  the  allegation  of  fraud  was 

established.  The  exceptions  urged  by  coun- 
sel to  that  ruling  are  :  (1)  That,  as  the  property  was  not 
in  esse  when  thje  mortgage  was  given,  it  was  not  the 
subject  of  sale,  and  consequently  the  instrument  was 
void  from  the  beginning ;  and  (2)  the  description  con- 
tained in  the  mortgage,  to- wit,  ''all  crops  grown,  during 
the  year  1886,  on  the  *  *  *  premises,"  does  not 
cover  or  include  crops  not  then  planted  or  grown.  The 
first  objection  is  disposed  of  by  the  holding  of  this  court 
in  Wheeler  v.  Becker ^  68  Iowa,  723 ;  Scharfenhurg  v. 
BUIiop^  35  Iowa,  i60 ;  Brown  «.  Allen^  35  Iowa,  306; 
and  other  cases.  We  think,  also,  that  the  second  objec- 
tion is  not  well  taken.  If  the  language  of  the  description 

were  to  be  taken  literallv,  and  the  interpre- 
*•  ^l^p^r"  tation  waa  not  aided  by  the  circumstances, 

ft  cortftiD 

year:  mean-  perhaps  the  positiou  pf  couusel  oould  be 
maintained.  Literally,  the  words  made  use 
of  are  descriptive  of  crops  already  grown,  rather  than 
those  to  be  grown;  and,  if  the  instrument  had  been 
executed  near  the  end  of  the  year,  that  meaning  would 
be  attributed  to  them.  But  every  one  knows  that  crops 
could  not  have  been  grown  on  the  premises,  in  the  year 
1886,  before  the  date  of  the  mortgage,  and  it  is  abso- 
lutely certain  that  the  parties  never  intended  that  it 
should  cover  crops  then  grown.  The  rale,  generally 
expressed,  undoubtedly  is  that  "a  chattel  mortgage 
will  not  be  deemed  to  cover  after-acquired  property, 
unless  the  intention  that  it  should  is  clearly  expressed." 
Jones,   Chat.    Mortg.  sec.   160 ;   Lormer  v.   Allyn^  fi4 
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Iowa,  726 ;  Mc Arthur  v.  Oarman^  71  Iowa,  34.  But 
that  rule  is  applicable  to  cases  where  the  language  of 
the  instrument  is  capable  of  application  to  property  in 
possession  at  the  time,  and  it  ought  not  to  obtain  where 
its  effect  would  be  to  defeat  the  manifest  inljention  of 
the  parties,  as  gathered  from  the  language,  and  aided 
by  the  circumstances  under  which  it  was  used,  which 
would  be  its  effect  in  this  case  if  we  were  to  hold  it 
applicable ;  for  it  is  manifest  that  it  was  the  intention 
of  the  parties  that  the  mortgage  should  cover  the  crops 
to  be  grown  on  the  premises  during  that  year.  There 
was  no  other  subject  to  which  it  possibly  could  have 
applied. 

II.  The  court  excluded  evidence  offered  by  defend- 
ant to  prove  that  plaintiff  had  other  security  than  the 

mortgage  for  the  debt ;  also  that  he  had 
^  JiSSer^seour^'  permitted  Reeve  to  sell  some  of  the  mort- 
tomorteagor.  gaged  property,  and  convert  the  proceeds. 
The  rulings  are  correct.  It  could  make  no 
difference  that  plaintiff  had  other  security.  His  mort- 
gage, if  valid,  gave  him  the  right  to  the  possession  of' 
the  particular  property  in  question,  regardless  of  whether 
he  had  other  security  or  not.  Nor  would  his  right  of 
possession  be  defeated  by  the  fact  that  he  had  waived 
or  relinquished  his  lien  on  other  portions  of  the  property. 

III.  An  assignment  of  plaintiff's  note  and  mort- 
gage to  Briggs  &  King  was  indorsed  thereon.     Defend- 
ant moved  the  court  to  direct  a  verdict  in 

'  mentbyraort-  his  favor  ou  the  grouud  that  it  was  shown 
assimied :  by  the  assignment  that  plaintiff  was  not  the 
owner  of  the  note  and  mortgage,  and  conse- 
quently was  not  entitled  to  the  possession  of  the  prop- 
erty, but  the  motion  was  overruled.  This  ruling  is  also 
correct.  The  evidence  showed  that  Reeve  was  indebted 
to  Briggs  &  King,  and  that  plaintiff  was  his  surety,  and 
the  note  and  mortgage  were  assigned  to  them  as  addi- 
tional security.  That  debt,  however,  had  been  paid ; 
and  Briggs  &  King,  on  its  payment,  delivered  the  instru- 
ments back  to  plaintiff.  The  effect  of  the  assignment 
was  to  divest  plaintiff  of  the  title  to  the  securities.     But 


528 


SUPREME  COURT  OF  IOWA, 


The  State  ▼.  Keasling. 


when  the  object  of  the  assignment  was  accomplished, 
and  they  were  delivered  back, to  him,  he  again  became 
the  owner  of  them,  and  entitled  to  all  the  rights  which 
accrued  under  them. 

IV.  .The  verdict  determined  the  value  of  the  prop- 
erty, and  plaintiff  elected  to  take  a  money  judgment 
'  for  the  amount.    One  of  the  grounds  of  the 

••  SwirSJ."  motion  for  a  new  trial  is  that,  since  the  ver- 
SSioe^lwhea.  ^ict,  defendant  had  catised  the  oats  to  be 
weighed,  and  that  the  quantity,  as  ascer- 
tained by  weighing,  was  less  than  was  shown  by  the 
evidence  on  the  trial,  and  consequently  was  of  less 
value  than  found  by  the  jury.  But  this  affords  no 
ground  for  a  new  trial.  The  evidence  of  the  fact  was  as 
attainable  before  as  after  the  trial.  It  was  defend- 
ant's fault  that  it  was  not  produced  upon  the  trial, 
and  the  courts  will  not  grant  a  party  a  new  trial 
simply  to  afford  him  an  opportunity  to  introduce  evi- 
dence  which  was  attainable,  and  could  have  been 
introduced,  on  the  first  trial. 

We  find  no  error  in  the  record,  and  the  judgment 
will  be  Affirmed. 
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The  State  v.  Keasling. 

Assault  With  Intent  to  Murder :  requisites  of  indictment. 
The  elements  of  the  crime  of  assault  with  intent  to  commit  murder 
are  (1)  the  assault ;  (2)  the  specific  intent  to  kill ;  and  (8)  malice 
aforethought ;  and  an  indictment  which  charges  these  is  sufficient, 
even  though  the  facts  alleged  are  not  such  that,  if  death  had 
resulted,  the  crime  would  have  been  murder  in  the  first  degree. 


:     VBEDIOT   OP   GUILTY  A8  CHARGED  :     SENTENCE  FOR  LESSER 

OFFENSE.  In  such  case,  where  the  verdict  was  guUty  of  the  offensq 
charged,  but  the  court  was  of  the  opinion  that  malice  afore- 
thought had  not  been  proved,  but  that  the  other  elements  of  the 
offense  had  been,  constituting  the  crime  of  assault  with  intent 
to  commit  manslaughter,  the  defendant  was  not  on  that  ground 
entitled  to  a  new  trial,  but  was  properly  sentenced  for  the  lesser 
included  offense.  (State  v.  Scheie,  52  Iowa,  608,  foUotoed,) 
[Robinson,  J.,  dissenting,  and  Seevers,  C.  J.,  thinking  this  point 
not  necessarily  involved,  neither  concurring  nor  dissenting. 
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8.      :  SELF-DEFENSE  :  RIGHT  AND  WRONG  RULE  STATED  IN  INSTRUO 

TION :  NEW  TRIAL.  In  this  case,  in  a  lengthy  instruction,  the  court, 
in  one  park  of  it,  erroneously  laid  down  the  rule  that  the  right  to 
take  life,  or  to  resort  to  the  use  of  a  deadly  weapon  in  resistance  of 
an  assault,  depends  on  whether  the  assault  is  in  fact  felonious, 
and  the  danger  actual  and  urgent.  In  another  part  the  correct 
rule  was  stated.  Held  that  the  verdict  of  guilty  should  be  set 
aside,  because  it  cannot  be  knovrn  which  rule  the  jury  followed. 
(State  v»  Shelton,  64  Iowa,  833,  followed  in  principle.) 

Appeal  from  Keokuk  District  Court. — Hon.  W.  R. 

Lewis,  Judge. 

Piled,  May  24,  1888.  ^ 

The  defendant  was  convicted  by  the  verdict  of  a 
jury  of  the  crime  of  assault  with  intent  to  commit  mux- 
der.  The  district  court  overruled  his  motion  for  a  new 
trial,  and  pronounced  judgment  against  him,  imposing  a 
term  of  imprisonment  in  the  penitentiary.  The  judg- 
ment entry  contains  the  following  recital:  "And  the 
court,  however,  finding  on  trial  that  there  is  no  evi- 
dence sufficient  to  warrant  conviction  of  defendant  of 
the  crime  of  assault  with  intent  to  commit  murder,  but 
that  the  verdict  is  sufficiently  supported  by  the  evidence 
to  sustain  conviction  for  the  crime  of  assault  with  intent 
to  commit  manslaughter,  inflicts  no  more  than  the  pen- 
alty for  this  crime."     The  defendant  appeals. 

Mackey  &  Fonda^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  Stata. 

Reed,  J. — I.  The  following  is  a  copy  of  the  indict- 
ment:  '*The  said  Mathias  Keasling,  at  the  county  of 

Keokuk,"  etc.,    "on  the   fifteenth  day  of 
■  intent  to        November,  1886,  did  then  and  there,  with  a 

murder  s 

remiwtM  of    certain  pistol,  the  particular  description  of 
ifldiounent.     ^^^^^  .^  ^^  ^^^  ^^^^^  ^^^^  uukuown,  the 

said  pistol  being  loaded  and  charged  with  gunpowder 
and  leaden  balls,  the  said  pistol  being  a  dangerous  and 
deadly  weapon  with  which  the  said  Mathias  Keasling 
Vol.  74—34 
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was  armed,  and  the  said  Mathias  Keasling  did  then  and 
there  nnlawfally,  deliberately,  feloniously,  and  with 
malice  aforethought,  make  an  assault  in  and  upon  one 
John  Ruby,  arid  did  then  and  there  unlawfully  and  felo- 
niously shoot  off  and  discharge  the  contents  of  said  pis- 
tol at,  against,  into,  and  through  the  arm  of  said  John 
Ruby,  with  a  felonious  intent  then  and  there  to  kill  and 
murder  the  said  John  Ruby,  contrary  to  and  in  violation 
of  law."  It-  was  contended  that  this  indictment  does 
.  not  charge  all  of  the  elements  of  the  crime  of  assault 
with  intent  to  commit  murder,  and  that  the  court  there- 
fore erred  in  putting  defendant  on  trial  for  that  offense. 
It  is  true,  doubtless,  that,  with  the  additional  averment 
that  the  wound  inflicted  by  defendant  was  mortal,  and 
that  death  had  resulted  therefrom,  the  indictment  would 
not  have  been  sufficient  as  an  indictment  for  murder  of 
the  first  degree.  Siate  v.  McCormick^  27  Iowa,  402; 
State  V.  Watkiiu^  27  Iowa,  415.  The  position  of  counsel 
is  that,  to  constitute  the  crime  of  assault  with  intent  to 
commit  murder,  the  facts  must  be  such  that,  if  death 
had  resulted,  the  crime  would  have  been  murder  of  the 
first  degree ;  and  this  view  was  expressed  by  the  district 
court  in  one  of  the  instructions  to  the  jury.  But  the 
position  is  not  correct.  Murder  is  the  killing  of  a 
human  being  with  malice  aforethought,  express  or 
implied.  Code,  sec.  3848.  Murder  perpetrated  by 
means  of  poison,  or  lying  in  wait,  or  when  the  killing  is 
wilful,  deliberate  and  premeditated,  or  is  committed  in 
the  perpetration,  or  attempt  to  perpetrate,  certain 
named  felonies,  is  of  the  first  degree,  while  murder 
otherwise  committed  is  of  the  second  degree.  Sees.  3849, 
3850.  Wilfulness,  or  an  intent  to  kill  (except  when 
the  crime  is  committed  in  the  perpetration  or  attempted 
perpetration  of  some  of  the  felonies  named),  is 
ai;  element  of  murder  of  the  first  degree.  But  the 
crime  is  not  necessarily  of  that  degree  because  the  kill- 
ing was  wilful ;  for  the  elements  of  deliberation  and 
premeditation  may  have  been  wanting,  each  of  which  is 
an  essential  element  of  that  crime.  An  indictment 
charging  a  wilful   killing,   with  malice    aforethought 
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would  be  good  as  an  indictment  for  murder,  but  not  for 
murder  of  the  first  degree.  The  crime  denounced  by 
section  3872  (under  which  this  indictment  was  found)  is' 
assault  with  intent  to  commit  murder.  An  intent  to 
commit  murder  necessarily  includes  a  specific  intent  to 
kill;  but  neither  deliberation  nor  premeditation  is  an 
essential  element  of  that  crime,  for  neither  is  essential 
to  murder.  The  elements  of  the  crime  are  (1)  the 
assault ;  (2)  the  specific  intent  to  kill ;  and  (3)  malice 
aforethought.  Each  of  these  elements  is  charged  in  the 
indictment.  In  order,  therefore,  to  sustain  it  as  an 
indictment  for  assault  with  intent  to  commit  murder,  it 
is  not  necessary  to  go  as  far  as  this  court  went  in  State 
7>.  Newberry^  26  Iowa,  467,  where  it  was  held  that  an 
intent  to  commit  murder  necessarily  comprehended  all 
the  elements  of  murder,  and  that  an  averment*  that  the 
assault  was  with  the  intent  to  kill  and  murder  was 
equivalent  to  charging  that  it  was  committed  with  mal- 
ice aforethought. 

II.    It  was  contended  that,  when  the  court  deter- 
mined that  the  verdict  of  guilty  of  assault  with  intent 

to  commit    murder  was  not  sustained,  the 

"  IS'L  defendant,  as  matter  of  right,  was  entitled 

tence  for  ie»-   to  a  uew  trial.     But  he  could  properly  be 

convicted,  under  this  indictment,  of  any 
offense  less  than  that  charged  in  express  terms  which  is 
necessarily  included  in  that  charged.  The  verdict 
implies  a  finding  by  the  jury  (1)  that  defendant's  act  in 
firing  the  shot  was  unlawful ;  (2)  that  he  committed  the 
act  with  the  intent  to  take  the  life  of  Ruby  ;  and  (3)  that 
the  act  was  committed  with  malice  aforethought.  But 
the  court  was  of  opinion  that,  while  the  finding  as  to 
the  first  of  the  two  facts  was  sustained  by  the  evidence, 
the  element  of  malice  aforethought  was  not  proven. 
But  that  is  not  an  element  of  assault  with  intent  to  com- 
mit manslaughter.  Every  element  of  that  crime  is  found 
in  the  first  two  facts.  As  it  is  included  in  the  charge, 
and  as  the  verdict  necessarily  determines  that  defendant 
is  guilty  of  that  offense,  judgment  could  properly  be 
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pronounced  against  him,  notwithstanding  the  determi- 
nation that  the  finding  as  to  the  third  fact  was  not 
sustained.  The  question  is  not  different  from  that 
determined  in  State  v.  Scheie^  52  Iowa,  608. 

III.    Defendant  claimed  that  Ruby  was  the  aggres- 

j  .  g^jj_       sor  in  the  transaction,  and  that  he  was  act- 

fSd  won?***  ing  in  the  reasonable  and  lawful  defense  of 
fnitrSSon?'*  his  owu  persou  wheu  he  fired  the  shot.    On 
ii»,w  triaL      the  subject  of  self-defence,  the  court  gave 
the  following  instruction : 

'*Tlie  law  regards  human  life  as  the  most  sacred  of 
all  interests  committed  to  its  protection,  and  there  can 
be  no  successful  setting  up  of  self-defense,  unless  the 
necessity  for  taking  human  life^  or  assaulting  with  a 
weapon  in  a  manner  likely  to  produce  death  or  great 
bodily  injury^  is  actual^  present^  urgent — unless y  in  a 
wordy  the  talcing  of  his  adoersary^s  lifCy  or  making 
such  assault  upon  him^  is  the  only  reasonable  resort 
qf  the  assailed  to  save  his  own  life  or  his  person  from 
dreadful  harm  or  severe  calamity  felonious  in  its  char- 
acter. You  should  ascertain  whether  all  the  circum- 
stances in  evidence  denote  or  show  that  Ruby  intended 
to  take  the  life  of  the  defendant,  or  do  him  some  enor- 
mous or  dreadful  bodily  harm ;  or  whether,  from  all  the 
circumstances  at  the  time  surrounding  the  parties  and 
attending  the  transaction,  this  was,  to  the  defendant's 
reasonable  apprehension,  Ruby's  intention.  And  if  you 
so  find  that  it  was  Ruby's  intention,  or  whether  it  was, 
in  fact,  so  or  not,  if  to  defendant's  reasonable  appre- 
hension it  was  so,  then  defendant,  in  self-defense,  might 
lawfully  take  the  life  of  the  assailant,  or  assault  him 
with  a  weapon  and  in  a  manner  likely  to  cause  death." 
The  portion  of  the  instruction  which  we  have  itali- 
cised is  erroneous.  Under  it  the  right  to  take  life,  or  to 
resort  to  the  use  of  a  deadly  weapon  in  resistance  of  an 
assault,  is  made  to  depend  on  whether  the  assault  is,  in 
fact,  felonious,  and  th^  danger  actual  and  urgent.  It 
can  make  no  difl'erence  as  to  the  effect  of  the  instruction 
that  the  true  rule  is  subsequently  laid  down,  for  with 
two  conflicting  and  inconsistent  rules  given  them  for 
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their  guidance,  it  can  never  be  determined  which  the 
jury  obeyed,  or  under  which  the  verdict  was  found.  In 
State  V.  STielton^  64  Iowa,  333,  we.  reversed  the  judg- 
ment for  the  reason  that  the  trial  court  had  given  two 
inconsistent  instructions  to  substantially  the  same  effect. 
Complaint  is  made  of  certain  other  instructions 
given  by  the  court.  Without  setting  these  out,  we 
deem  it  sufficient  to  say  that  we  find  no  prejudicial  error 
in  them.  One  on  the  subject  of  circumstantial  evidence 
might  well  have  been  omitted,  as  all  the  evidence  in  the 
case  was  of  a  direct  character.  But  we  can  hardly  con- 
ceive that  defendant  could  have  been  prejudiced  by  it. 
For  the  error  pointed  out,  the  judgmeijit  must  be 

Reversed. 

'Romis^o'^^  J.  {dissenting), — I  agree  to  the  conclu- 
sion reached  in  the  foregoing  opinion,  that  the  judgment 
of  the  district  court  should  be  reversed,  but  am  nnable 
to  assent  to  the  doctrine  announced  in  its  second  divis- 
ion. The  only  authority  which  has  been  cited  as  sus- 
taining it  is  the  case  of  State  v.  Scheie.  That  case  seems 
to  stand  alone ;  and,  if  correct,  it  must  be  because  of  its 
peculiar  facts.  It  seems  to  me  that  the  right  to  a  trial 
by  jury  in  a  criminal  case  necessarily  includes  the  right 
to  have  the  jury  determine  the  offense  of  which  they 
find  the  accused  guilty.  In  cases  where  the  offense 
charged  does  not  include  different  degrees,  a  verdict  of 
*' guilty  as  charged"  sufficiently  designates  the  offense  ; 
but,  where  the  indictment  charges  an  offense  consisting 
of  different  degrees,  it  is  the  statutory  right  and  duty 
of  the  jury  to  designate  the  degree  of  the  offense  of 
which  the  accused  is  guilty.  Code,  sees.  4465,  4466.  It 
is  a  general  rule  of  practice,  not  only  approved,  but 
absolutely  required,  by  numerous  decisions  of  this 
court,  for  the  trial  court  to  instruct  the  jury  fully  in 
regard  to  the  different  degrees  of  the  same  offense,  of 
one  of  which  the  person  on  trial  may  be  convicted- 
State  v.  Vinsant^  49  Iowa,  243 ;  Slate  v.  demons^  61 
Iowa,  279 ;  State  v.  Glynden^  51  Iowa,  465.  In  none  of 
these  cases  was  the  right  of  the  trial  court  to  render 
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judgment  for  the  punishment  authorized  for  the  offense 
which  it  found  the  evidence  had  established  even  sug- 
gested. On  the  contrary,  this  court  said  in  Slate  r>. 
demons^  supra^  that  "the  degree  of  the  crime  is  to  be 
determined  by  the  jury,  and  not  by  the  court,  and  there 
can  be  but  one  rule  in  all  cases."  This  seems  to  me 
to  announce  the  correct  rule.  It  will  not  do  to  say  that 
defendant  was  not  prejudiced  because  the  punishment 
inflicted  was  not  so  great  as  that  authorized  by  the  ver- 
dict of  the  jury.  It  was  his  constitutional  and  statu- 
tory right  to  be  tried,  and  to  have  his  offense  determined, 
by  a  jury,  and  to  be  made  liable  to  that  punishment 
only  which  their  verdict  showed  to  be  authorized  by 
law.  If  that  verdict  was  contrary  to  the  evidence,  it 
was  the  duty  of  the  court  to  set  it  aside  and  grant  a 
new  trial.  Code,  sec.  4489,  par.  6.  In  my  judgment,  a 
court  cannot  inflict  punishment  in  a  case  tried  to  a  jury 
for  an  offense,  or  a  degree  of  an  offense,  not  designated 
by  the  verdict,  without  usurping  a  prerogative  of  the 
jury. 

Seeverp,  C.  J.  {concicrring), — I  concur  in  the  result 
reached  in  the  foregoing  opinion,  but  I  neither  assent  to 
nor  dissent  from  the  rule  stated  in  the  second  paragraph 
of  the  opinion  of  the  codrt,  because  it  is  unnecessary  to 
do  so. 
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Taylor  v.  Branscombe  et  al. 

1.  Actions  and  Parties :  joinder  :  suBJEonNa  property  held  by 
WIFE  to  husband's  DEBT.  Plaintdfl  held  a  judgment  against  one 
of  the  defendants,  rendered  in  Kansas.  The  other  defendant  was 
his  wife,  to  whom  he  had  conveyed  land  in  Iowa  without  consider- 
ation. Held  that  plaintiff  might  maintain  an  action  in  chancery 
against  both  defendants,  who  were  non-residents,  for  the  purpose 
of  obtaining  judgment  against  the  husband,  upon  the  Kansas 
judgment,  and  of  subjecting  the  land  standing  in  the  wife*s  name 
to  the  payment  of  the  judgment  so  obtained  ;  since  it  often  hap- 
pens, in  actions  in  chancery,  that  the  same  relief  is  not  sought  or 
granted  against  all  the  parties  joined  as  defendants. 
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2.  Fraudulent  Conveyance:  FACTS  CONSTITUTINQ.  Plaintiff  loaned 
to  one  of  the  defendants,  who  was  his  son-in-law,  large  sums  of 
money,  supposing  him  to  have  considerable  wealth,  but  when  he 
came  to  demand  payment,  he  found  that  he  was  insolvent,  and  that 
he  had  conveyed  his  land  to  his  wife.  The  evidence  shows  that 
this  conveyance  was  made,  as  between  the  parties  thereto,  for  the 
purpose  of  defrauding  the  plaintiff.  Held  tliat  it  Should  be  set 
aside,  even  though  plaintiff,  before  he  knew  of  the  insolvency,  and 
when  he  supposed  the  husband  to  have  ample  means,  req^^ested 
such  conveyance  to  be  made  for  the  purpose  of  secm'ing  the  prop- 
erty to  his  daughter. 

Appeal  from  Palo  Alto  District  C<??/r^.-— Hon.  Geoege' 

H.  Carr,  Judge. 

Filed,  May  24,  1888. 

Action  in  chancery  to  recover  a  judgment  against 
one  of  the  defendants,  and  to  set  aside  for  fiaad  a  deed 
made  by  that  defendant  to  the  other  defendant,  and  to 
subject  the  land  tlierein  conveyed  to  the  judgment. 
There  was  a  decree  granting  the  relief  prayed  for  by 
plaintiff.     Defendants  appeal. 

Harrison  &  Jenswold^  for  appellants. 

A.  F.  Call  and  Geo.  E,  Clarice^  for  appellee. 


1.  AcTioiTBand 

Jtartles : 
uinder : 
Bubjeotinfr 
property  neld 
by  wife  to 
bnaband^s 
debt. 


Beck,  J. — I.     It  is  first  insisted  by  defendants  that 
the  action  cannot  be  maintained,  for  the  reason  that 

there  is  a  misjoinder  of  causes  of  action  and 
of  defendants.  The  defendants  are  hus- 
band  and  wife.  The  plaintiff  recovered  a 
judgment  against  the  husband  in  Kansas  for 
money  loaned  and  advanced  to  him  by 
plaintiff.  The  plaintiff  in  this  action  seeks 
to  recover  ^gainst  the  husband  on  this  judgment,  and 
caused  an  attachment  to  be  issued  and  levied  upon  cer- 
tain lands  which  had  been  conveyed  by  the  husband  to 
the  wife.  The  petition  alleges  that  the  conveyance  was 
made  without  consideration,  in  order  to  defeat  the  col- 
lection of  plaintiff's  claim,  and  is  therefore  void.     In  the 
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case  of  a  conveyance  of  real  estate  to  defraud  a  credi- 
tor, the  grantee  is  regarded  by  the  law  as  holding  the 
title  in  trust  for  the  grantor,  to  be  applied  in  payment 
of  his  debt.  As  to  the  creditor,  the  law  regards  the 
debtor  as  a  cestui  que  trusty  having  an  interest  in  the 
trust  property  which  may  be  attached  in  any  civil  action. 
Code,  sec.  2949;  Blaney  v.  HankSy  14  Iowa,  400; 
Lathsrop  v.  Brown^  23  Iowa,  40 ;  Cook  v.  Dillon,  9  Iowa, 
407;  Crosby  v.  JSlkader  Lodge,  16  Iowa,  399.  The 
grantor  in  a  deed  fraudulently  made  to  defeat  a  creditor 
is  a  proper  party  defendant  in  an  action  to  subject  the 
property  conveyed  to  the  claim  of  the  creditor.  Potter 
V.  Phillips,  44  Iowa,  353.  The  attachment,  having  been 
lawfully  issued,  was  a  lien  upon  the  property  attached 
for  the  security  of  plaintiff's  claim,  which  may  be 
enforced  by  a  creditor's  bill  against  the  lands  fraudu- 
lently conveyed.  See  cases  cited  in  3  Pom.  Eq.  Jur., 
notes  to  sec.  1416.  It  has  been  held  that  a  creditor's 
bill  may  be  maintained,  without  judgment  or  attach- 
ment, in  case  the  debtor  is  a  non-resident,  as  were 
defendants  in  this  case.  Pope  v.  Solomons,  36  Ga.  641 ; 
Peay  v.  Morrison's  JSxWs,  10  Grat.  149;  Scott  v. 
McMillen,  1  Litt.  302 ;  Kipper  v.  Olancey,  2  Blackf. 
366.  The  rule  that  a  creditor's  bill  may  be  maintained 
before  judgment,  but  after  the  lands  have  been  seized 
under  an  attachment,  has  been  recognized  by  the  prac- 
tice of  the  courts  of  this  state  in  cases  within  our 
memory. 

II.  The  husband,  as  we  have  seen,  is  a  proper  party 
to  be  joined  with  the  wife  in  this  action.  In  addition  to 
the  relief  sought  against  him  and  the  wife  jointly, 
judgment  is  sought  atgainst  him  personally  upon  plain- 
tiff's  claim.  But  this  is  not  a  ground  of  objection  to 
the  action.  It  often  happens,  in  actions  in  chancery, 
that  the  same  relief  is  not  sought  or  granted  «,gainst  all 
the  parties  joined  as  defendants.  The  cases  cited  by 
defendants'  counsel  are  not  in  conflict  with  these  con- 
clusions. 

III.  The  plaintiff  is  the  father  of  the  defendant 
Mrs.  Branscombe.    He  loaned  and  advanced  large  sums 
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of  money  to  the  other  defendant,  her  hus- 
*•  SliTy^c^  band,  which  constituted  about  all  of  the 
tSSSg?"***"  father's  property.  The  husband  was  sup- 
posed by  him  to  have  considerable  wealth. 
When  the  plaintiflE  demanded  payment,  he  discovered 
that  the  husband  was  insolvent,  and  had  conveyed, 
without  consideration,  the  lands  involved  in  this  suit, 
to  his  wife.  This  conveyance  both  husband  and  wife 
testify  was  made  at  the  request  of  plaintiff  for  the  pur- 
pose of  securing  the  property  to  the  wife.  We  think 
it  cannot  be  doubted  that,  even  if  such  a  request  were 
made,  the  plaintiff  did  not  intend  that  the  husband 
should  thereby  put  it  out  of  the  power  of  plaintiff  to 
enforce  the  collection  of  the  claim.  If  made,  it  was  in 
the  belief  and  with  the  understanding  that  the  husband 
was  possessed  of  ample  means ;  and  we  think  the  evi- 
dence  authorizes  the  conclusion  that  the  intention  of  the 
defendants  was  not  to  secure  the  property  to  the  wife, 
but  to  defeat  the  collection  of  plaintiff 's  claim.  We 
have  no  doubt  that  if  the  husband  had  been  solvent, 
and  had  therefore  no  necessity  to  resort  to  fraud  to  con- 
ceal his  property,  the  deed  to  the  wife  would  never  have 
been  made.  The  history  of  the  parties,  and  the  facts  of 
the  case  as  disclosed  by  the  evidence,  lead  us  to  the  con- 
clusion that  the  loans  were  obtained  from  plaintiff  by 
the  husband  under  false  representations,  and  that  he 
and  his  wife  united  in  the  purpose  to  hold  the  property 
free  from  the  claim  of  plaintiff.  The  evidence  clearly 
discloses  their  fraud  and  selfishness,  and  demands  that 
plaintiff  have  the  relief  given  him  by  the  district  court. 
The  judgment  is  therefq^e 

Affirmed. 
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Craig  v.  Hasselman  et  al. 

l4tozicating  Liquors :  nuisance  :  pleading  :  denyino  rbsidencb 
OF  PLAINTIFF.  Ill  an  action  to  abate  a  liquor  saloon  as  a  nuisance, 
where  plaintiff  shows  his  right  to  maintain  the  action  by  alleging 
that  he  is  a  citizen  of  the  county,  such  allegation  is  not  put  in  issue 
by  a  general  denial,  nor  by  (what  amounts  to  the  same  thing)  a 
denial  of  knowledge  or  information  sufficient  to  form  a  belief  as  to 
the  truth  of  the  averment.  (Comparid  Littleton  v,  Harris,  78  Iowa, 
161.) 

Appeal    from    Bes  Moines     District     Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Piled,  May  25,  1888. 

Action  in  equity  to  abate  a  nuisance  alleged  to  be 
maintained  in  the  keeping  of  a  saloon  or  dramshop. 
There  was  a  decree  in  the  district  court  for  the  defend- 
ants.   Plaintiff  appeals, 

Newman  &  Blake,  for  appellant. 

P.  Henry  Smyth  <fe  5i>/i,  for  appellees. 

RoTHROOK,  J. — I.  The  plaintiff,  as  showing  his 
capacity  to  maintain  the  action,  averred  that  he  was, 
and  for  many  years  had  been,  a  citizen  and  resident  of 
Des  Moines  county,  Iowa.  The  defendant  answered 
this  averment  of  the  petition  as  follows:  "As  to 
whether  plaintiff  is,  or  for  many  years  has  been,  a  citi- 
zen of  Des  Moines  county,  defendant  has  no  knowledge 
or  information  sufficient  to  form  a  belief,  and  therefore 
leaves  plaintiff  to  his  proof."  This  form  of  answer  is 
authorized  by  section  2655,  of  the  Code.  It  presents 
precisely  the  same  issue  as  a  general  denial  of  the  aver- 
ments of  the  petition.  The  plaintiff,  if  a  resident  and 
citizen  of  the  county,  is  authorized  by  law  to  maintain 
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the  action ;  and  a  general  denial  of  residence  and  citi- 
zenship raises  no  issue.  This  defense  should  be  specially 
pleaded,  as  that  the  defendant  was  neither  a  native-born  , 
nor  a  naturalized  citizen,  or  that  he  was  a  resident  of 
some  other  named  county  or  place.  See  Littleton  v. 
Harris^  73  Iowa,  161 ;  Code,  sec.  2717.  There  was 
therefore  no  necessity  for  the  plaintiflE  to  make  proof  of 
his  citizenship  or  residence. 

II.  The  cause  appears  to  have  been  tried  upon  its 
merits,  and  is  here  for  trial  anew.  It  is  claimed  that 
the  evidence  shows  that  the  defendants  maintained  and 
kept  the  saloon  as  alleged  in  the  petition.  An  exami- 
nation of  the  record  and  evidence  leads  us  to  the  conclu- 
sion that  the  position  of  plaintiff's  counsel  must  be 
sustained.  We  think  the  court  below  must  have  been 
of  opinion  that  the  plaintiff  was  not  entitled  to  a 
decree,  because  it  was  not  shown  by  sufficient  evidence 
that  he  was  a  citizen  of  the  county. 

The  fact  of  the  keeping  of  the  saloon  appears  to  us 
to  be  established  by  a  clear  preponderance  of  the  evi- 
dence. There  are  other  questions  discussed  by  counsel 
which  we  do  not  deem  it  necessary  to  consider.  The 
decree  of  the  district  court  will  be  reversed.  The  plain- 
tiff asks  that  a  final  decree  be  entered  in  this  court  in 
accord  with  the  prayer  of  the  petition.   It  is  so  ordered. 

Beyebsed. 
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1.      Costs:    IN   CRIMINAL   CASE:    MADE    BY    DEFENDANT   ON   APPEAL:  ^^ — ^ 

LIABILITY  OP  COUNTY.  Where  an  indictment  was  found  in  one 
county,  and  a  judgment  of  conviction  was  had  in  another  county 
on  a  change  of  venue,  and  defendant  appealed  to  this,  court,  and 
the  judgment  was  reversed  and  the  cause  remanded,  held  that  an 
order  taxing  to  the  county  where  the  trial  was  had  the  costs  made 
by  defendant  on  appeal  was  without  authority  of  any  statute,  and 
was  void,  and  should  therefore  have  been  set  aside  upon  motion  of 
such  county.    ( Ck>mpare  Redv,  Polk  County,  56  Iowa,  98.) 
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2. :  —  :  TAXATION  TO    COUNTY :  WHO    MAY    APPEAL.       The 

state,  which  is  plaintiff  in  a  criminal  case,  and  the  county  to 
which  costs  therein  are  taxed,  are  both  entitled  to  apxieal  from  the 
order  taxing  the  costs  to  the  county,  and  the  defendant  cannot 
have  one  of  the  appeals  dismissed  when  it  does  not  appear  that  he 
will  be  prejudiced  by  allowing  them  both  to  stand. 

8. :   TAXATION:   EXCEPTIONS.      Exceptions  duly  taken  to  an 

order  overruling  a  motion  to  retax  costs  bring  up  the  question  as 
to  whether  they  were  properly  taxed,  without  any  exception  to 
the  order  taxing  the  costs. 

Appeal  from  Marshall  District  Court.— Ron.  John  L. 

Stevens,  Judge. 

The  county  attorney  of  Marshall  county  moved  to 
retax  certain  costs  taxed  against  Marshall  county  in  the 
case  of  The  Slate  of  Iowa  v.  Nathan  Rainsharger, 
The  motion  was  overruled,  and  the  state  and  county 
both  unite  in  an  appeq.1  to  this  court.  • 

W.  W.  Miller^  County  Attorney,  for  appellants. 

Brown  &  Carney^  for  appellee. 

Beck,  J. — I.  The  defendant  was  convicted  upon  an 
indictment  found  in  Hardin  county  for  murder,  and, 

upon  an  appeal  to  this  court,  the  judgment 
criminal  case:  was  reversed  and  the  cause  was  remanded 

niado  by 

defendant  on  upou    proccdendo  lOT  a  new  trial.     There- 

appeal :  lia-  x-  x- 

biiity  of         upon,  on  defendant's  motion,  the  following 

county.  •«•        '  3 

costs,  incurred  upon  the  api>eal,  were  taxed 
in  the  case  and  ordered  to  be  paid  by  Marshall  county : 
"  1.  Maps  for  abstract $    4  00 

2.  Transcript  by  short-hand  reporter.  148  25 

3.  Abstract,  213 pages,  $1.00  per  page.  213  00 

4.  Argument,  43  pages,  $1.00  per  page  43  00 
6.  Reply,  18  pages,  $1.00  i)er  page.  ..  18  00 
6.  Transcript  by  Clerk  S.  R.  McLeran    38  40 


Total $464  65'' 

Counsel  for  tlie  state  raised  no  question  as  to  the 
sixth  item.      Having  been  paid  by  Hardin  county,  as 
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they  claim,  it  is  not  considered  upon  this  appeal.  Sub^ 
sequently  the  county  attorney  moved  to  retax  these 
costs,  and  to  disallow  the  same,  as  they  were  not 
required  by  law  to  be  paid  by  the  stute  or  county.  By 
another  motion  the  county  attorney  asked  that  the 
record  taxing  the  costs  be  corrected  so  that  it 
would  contain  no  requirement  upon  Marshall  county  to 
pay  the  costs.  This  motion  was  based  on  the  ground 
that  the  law  did  not  authorize  the  judgment.  It  was 
also  overruled.  Exceptions  to  these  rulings  were  duly 
taken. 

II.  In  ouu  opinion  both  motions  should  have  been 
sustained.  Our  attention  has  been  directed  to  no 
statute  requiring  or  authorizing  costs  of  this  character 
incarred  in  the  prosecution  of  an  indictment  to  be  taxed 
to  the  state  or  county.  In  Red  v.  Polk  County ^  66  Iowa, 
98,  this  court  held  that  similar  costs  could  not  be  recov- 
ered against  the  county  wherein  the  indictment  was 
found,  the  accused  having  been  discharged  after  a  judg- 
ment of  conviction  was  reversed  by  this  court.  The 
plaintiff  in  that  case  relied  upon  Code,  section  3790 ; 
but  we  held  that  it  imposed  no  liability  upon  the 
county. 

III.  Counsel  for  the  defendant  cite  Code,  section 
4381,  to  sustain  the  order  taxing  the  costs  in  question. 
It  is  in  the  following  language:  "Sec.  4381.  In  all 
changes  of  venue,  under  the  provisions  of  this  chax)ter, 
the  county  from  which  the  change  of  venue  was  taken 
shall  pay  the  expenses  and  charges  of  removing,  deliv- 
ering and  keeping  the  defendant,  and  all  other  expenses 
necessary  and  consequent  upon  such  change  of  venue 
and  the  trial  of  such  defendant,  which  shall  be  audited 
and  allowed  by  the  court  trying  such  case."  It  will  be 
observed  that  this  section  does  not  declare  that  costs 
made  by  defendant  shall  be  paid  by  the  county.  It 
simply  provides  that  the  county  from  which  the  cause 
is  taken  upon  change  of  venue  shall  pay  expenses 
attending  the  change  of  venue.  There  is  no  provision 
as  to  defendant' s  costs. 

IV.  Code,  section  8841,  is  also  cited ;  but  it  simply 
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I 

* 


provides  that,  when  costs  are  paid  by  the  county  where 
the  trial  is  had,  they  shall  be  charged  to  the  county 
wherein  the  indictment  was  found.  Not  one  word  is 
found  here  charging  either  county  with  costs  made  by 
the  person  indicted.  And  no  provision  of  the  statutes 
has  been  referred  to  which  has  this  effect.  It  may  be 
that  the  correct  administration  of  criminal  justice 
demands  such  a  provision.  If  it  be  so,  it  is  a  casus 
omissus^  which  we  cannot  supply. 

V.  As  there  is  no  law  authorizing  the  taxation  of 
the  costs  against  the  county,  the  order  to  that  effect 
was  made  without  jurisdiction,  and  is  v/)id.  It  is  not^ 
therefore,  an  adjudication  binding  the  county.  It  was 
proper  for  the  court  upon  the  motions  to  correct  its 
action,  so  that  this  void  order  would  not  appear  of 
record. 

VI.  Counsel  for  defendant  moved  to  strike  certain 
aflSdavits  filed  in  support  of  the  motions  to  retax  costs, 
and  correct  the  order  requiring  their  payment  by  Mar- 
shall county.  If  these  affidavits  be  disregarded,  we 
would  reach  the  conclusion  above  announced,  for  the 
character  of  the  costs  is  plainly  shown  in  other  parts  of 
the  record.  We  need  not,  therefore,  rule  on  the 
motion. 

VIL  It  appears  that  separate  appeals  were  taken 
from  the  original  order  taxing  the  costs,  and  from  the 

^ . .      orders  overruling  the  motion  to  retax  and  to 

S^unV??  who  correct  the  judgment.  Of  this  defendant 
may  appeal,  complaius.  No  prejudjce  results  to 
defendant  if  both  appeals  are  permitted  to  stand,  as  no 
additional  costs  are  made,  and  nothing  is  thereby  done 
to  impede  or  prevent  the  just  decision  of  the  questions 
of  law  and  fact  arising  in  the  case.  The  stat«,  being 
the  plaintiff  in  the  case  wherein  the  erroneous  taxation 
of  costs  was  made,  may  appeal  therefrom ;  and  the 
county,  being  charged  with  the  costs,  may  also  appeaL 
Defendant's  motion  to  dismiss  the  state's  appeal  is 
overruled. 

VIIL  No  exceptions  to  the  original  order  of  tax- 
ation of   the  costs  were  taken ;   but  exceptions  were 
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taken  to  the  order  overruling  the  motion  to 

8.  ■  J    '  •  taxa- 

tion ':  excep-   retax  the  costs,  and  to  the  judgment  against 
^  ^  -   Marshall   county   for    the    costs.      These 

exceptipns  bring  before  ns  the  questions  in  the  case. 

IX.  It  is  urged  that  the  assignments  of  error  are 
insnflScient ;  but  they  are  sufficiently  directed  against 
the  order  overruling  the  motion  to  retax  the  costs,  and 
the  judgment  against  the  county,  the  very  adjudica- 
tions of  which  complaint  is  made. 

No  other  questions  arise  in  the  case.  The  judgment 
of  the  district  court  is 

Reveesbd. 


Beach  v.  Donovan  et  dl. 

Appeal :  less  than  onb  mrNDBBD  dollars  :  requisttes  of  certifi- 
cate OF  trial  jxtdqe.  In  a  case  involving  less  than  one  hundred 
doUars,  it  is  not  sufficient,  to  give  this  court  jurisdiction,  for  the 
,  trial  judge  to  certify  certain  questions  upon  which  he  says  it  is 
^desirable  to  have  the  opinion  of  the  court.  It  is  necessary  also  to 
certify  that  the  questions  are  involved  in  the  determination  of  the 
case. 


74  (MS 
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Appeal  from  FranJclin  District  Court. — Hon.  John  L. 

.  Stevens,  Judge. 

Filed,  May  25,  1888. 

Action  at  law  for  the  recovery  of  the  price  of  an 
organ.  Verdict  and  judgment  for  plaintiff,  and  defend- 
ants appeal. 

J.  H.  Scales^  for  appellants. 

Daniel  Eiler^  for  appellee.  * 

Reed,  J. — The  amount  in  controversy  is  less  than  * 
one  hundred  dollars.     The  trial  judge  signed  the  follow- 
ing  certificate :     **  I,   J.    L.     Stevens,    judge    of    the 
eleventh  judicial  district  of  Iowa,  certify  the  following 
questions  npon  which  it  is  desirable  to  have  the  opinion 
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of  the  supreme  court.''  This  is  followed  by  four  ques- 
tions, but  there  is  no  averment  that  the  cause  involves 
the  determination  of  either  of  \them.  The  statute 
(Code,  sec.  3173)  provides  that  ^'no  appeal  shall  be 
taken  in  any  cause  in  which  the  amount  in  controversy 
between  the  parties,  as  shown  by  the  pleadings,  does  not 
exceed  one  hundred  dollars,  unless  the  trial  judge  shall 
certify  that  the  cause  involves  the  determination  of  a 
question- of  law  upon  which  it  is  desirable  to  have  the 
opinion  of  the  supreme  court."  To  give  this  court 
jurisdiction  in  a  case  of  this  kind,  it  is  essential  that  it 
be  shown  by  the  certificate  th&t  the  cause  involves  the 
determination  of  the  questions  stated.  It  can  readily 
be  determined  from  the  pleadings  in  the  case  that  the 
questions  certified  might  have  arisen  under  them ;  but 
whether  they  did  arise,  and  whether  the  cause  involves 
their  determination,  can  only  be  determined  from  an 
examination  of  the  evidence.  But  jurisdiction  is  con- 
ferred by  the  certificate,  and  not  by  the  pleadings  or 
evidence.  Gurran  v.  Excelsior  Coal  Co,^  63  Iowa,  94. 
We  have  sometimes  held  that  we  would  go  back  of  the 
certificate,  and  determine,  from  an  inspection  of  the 
record,  whether  the  cause  did  involve  the  determination 
of  the  questions  stated.  See  Swails  v.  Oissna^  61  Iowa, 
693  ;  McLenon  v.  Kansas  City,  8L  J,  &  C.  B.  Ry.  Co., 
69  Iowa,  320.  But  in  those  cases  the  certificates  on  their 
face  were  sufficient  to  confer  jurisdiction,  and  we  went 
into  the  record  for  the  purpose  of  determining  whether 
the  cause  in  fact  involved  the  determination  of  the  ques- 
tions propounded  ;  while  in  this  the  fact  essential  to  the 
jurisdiction  is  not  stated.     The  appeal  will  therefore  be 

Dismissed. 


i 


I 
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The  State  v.  Trout.  ii»  e«g 

V 

1.  Murder  :  ikbanity  as  dbfrnsb  :  burden  of  proof.  The  court 
ineftructed  the  jury  aa  follows :  "  When  the  state  shows  beyoad 
reasonable  doubt,  in  the  first  instance,  that  the  defendant  is  guilty* 
then  defendant  comes  to  his  plea  of  insanity  ;  and,  when  he  comes 
to  rely  on  such  plea,  then,  under  the  law,  he  is  required,  in  order 
to  excuse  his  act  on  account  of  the  aUeged  insanity,  to  show  by  a 
preponderance  of  the  evidence, — ^that  is,  by  the  greater  weight  of 
credible  evidence  in  the  case, — ^that  he  was  insane."  Held  correct, 
and  that  the  court  was  not  required  to  give  another  instruction  to 
the  effect  that,  if  insanity  was  made  probable  by  the  evidence, 
defendant  should  be  acquitted.  ( (Compare  Siat^  v.  Jon^^  64  Iowa, 
856.) 

3.      :  IMFRISONMBMT  FOB  MFB  :  FORM   OF  VBRDTCT.     Where  the 

court  instructed  the  jury  that,  if  they  found  defendant  guilty  of 
murder  in  the  first  degree,  they  should  determine  whether  he 
should  be  punished  by  death,  or  by  imprisonment  for  life  at  hard 
labor  in  the  state  penitentiary,  and  they  found  him  guilty,  and  that 
he  "should  be  punished  by  imprisonment  in  the  penitentiary  for 
life,"  held  that  the  omission  of  the  words  "  at  hard  labor  "  did  not 
render  the  verdict  fatally  defective,  but  that  defendant  was  prop- 
erly sentenced  to  imprisonment  for  Hf e  at  hard  labor. 

• 

Appeal  from  Woodbury  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  May  26,  1888. 

Defendant  was  convicted  of  the  crime  of  murder 
in  the  first  degree,  committed  on  or  about  the  third  day 
of  July,  1886,  in  Sioux  City,  by  shooting  one  Edward 
Hatch.  The  shooting  by  defendant,  and  the  death  of 
Hatch  as  a  result  thereof,  are  not  denied ;  but  it  is 
claimed  that  defendant  was  insane  when  he  fired  the 
fatal  shot,  and  that,  therefore,  he  should  have  been 
acquitted.  A  motion  for  a  new  trial  was  overruled,  and 
judgment  rendered  requiring  that  defendant  be  impris- 
oned in  the  state  penitentiary  at  Anamosa  for  life  at 
hard  labor.    Defendant  appeals. 

Vol.  74—36 
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J.  N.  Weaver^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

RoBiKSON,  J. — This  case  was  submitted  on  a  volum- 
inous transcript  of  the  record,  without  an  abstract, 
without  any  assignment  of  errors  or  argument  of 
counsel,  and  with  the  citation  of  but  a  single  authority. 
In  this  condition  of  the,  case,  we  have  jexamined  the 
record  with  care,  for  the  p  arpose  of  ascertaining  what 
errors,  if  any,  had  been  committed  in  the  district  court, 
and  the  grounds  upon  which  defendant  relies  for  a 
reversal  of  the  judgment. 

I.  The  defendant  asked  the  court  to  give  the  jury 
the  following  instruction : 

"While,  in  this  case,   the  sanity  of  the  defend- 
ant  at  the   time    of    shooting    Hatch,   the  deceased, 
1.  MuBDER  I        is  presumed  by  the  law,  and  the  burden  of 
d°efen«e  :*bar-  proviug  iusauity  rests  upon  defendant,  still 
den  of  proof,  jj  ^^^  believe  from  the  evidence  that,   at 

the  time  of  such  shooting,  it  is  probable  that  defendant 
was  insane,  then  the  presumption  of  sanity  is  overcome, 
and  defendant  is  entitled  to  an  acquittal." 

The  court  refused  this  instruction,  but  charged  the 
jury  as  follows : 

"  When  the  state  shows  beyond  reasonable  doubt, 
in  the  first  instance,  that  the  defendant  is  guilty,  then 
defendant  comes  to  his  plea  of  insanity ;  and,  when  he 
comes  to  rely  upon  such  plea,  then,  under  the  law,  he 
is  required,  in  order  to  excuse  his  act  on  account  of  the 
alleged  insanity,  to  show,  by  a  preponderance  of  the 
evidence, — ^that  is,  by  the  greater  weight  of  credible 
evidence  in  the  case, — that  he  was  insane." 

Other  portions  of  the  charge,  which  we  need  not  set 
out,  further  explained  the  paragraph  quoted.  The 
charge  given  was  as  favorable  to  defendant  as  was  the 
instruction  he  asked.  In  legal  effect,  if  a  claim  is  made 
probable  by  the  evidence,  it  is  for  the  reason  that  the 


MAT  TERM,  1888. 


647 


The  Town  of  Waukon  v.  Strouse. 


preponderance  of  the  evidence  is  in  favor  of  the  claim. 
The  case  of  State  v,  Jones^  64  Iowa,  356,  cited  by  appel- 
lant, is  not  against  this  conclusion ;  bnt,  oh  the  con- 
trary, sustains  it.  The  charge  to  the  jury  as  to  the  issue 
of  insanity  was  in  accord  with  numerous  decisions  of  ^ 
this  court,  and  was,  we  think,  correct. 

II.     The  court  instructed  the  jury  as  to  the  neces- 
sary elements  of  murder  in  the  first  degree,  and  that  it 

was  punishable  with  death,  or  with  impris- 


2. 


on  meet 


en??oJ*'  onment  for  life  at  hard  labor  in  the  state 
"Irdict!*™  ^  penitentiary,  as  determined  by  the  jury. 
The  body  of  the  verdict  returned  by  the 
jury  was  in  words  following :  *' We,  the  jury,  find  the 
defendant,  George  Trout,  guilty  as  charged,  that  is, 
guilty  of  murder  in  the  first  degree ;  and  we  say  that  he 
should  be  punished  by  imprisonment  in  the  penitentiary 
for  life."  It  was  insisted  in  the  district  court  that  the 
verdict  was  fatally  defective,  and  insuflGicient  to  author- 
ize a  judgment  against  defendant,  for  the  reason  that  it 
neither  authorized  the  punishment  of  death,  nor  impris- 
onment for  life  at  hard  labor  in  the  penitentiary.  The 
objection  was  founded  upon  the  omission  of  the  words 
*'at  hard  labor"  from  the  verdict.  The  law  recognizes 
but  two  punishments  for  the  oflTense  of  which  defendant 
was  convicted,  and  it  was  the  duty  of  the  jury  to  desig- 
nate which  of  these  punishments  should  be  inflicted. 
While  the  verdict  was  n6t  so  complete  as  it  might  have 
been,  yet  it  indicates  beyond  question  which  of  the  only 
two  punishments  authorized  in  this  case  it  designed  to 
have  adjudged. 

We  discover  no  error  in  the  record,  and  the  judg- 
ment of  the  district  court  is  therefore 

Affirmed. 


The  Town  of  Waukon  v.  Steouse. 

Pleading :  repetition  of  plea,  after  demurrer  :  PRAcmaB. 
Where  a  party  pleads  over  after  a  demurrer  to  his  plea  has  been 
sustained,  and  his  amended  pleading  is  the  same  in  substance  as  the 
original,  a  motion  to  strike  it  from  the  files  should  be  sustained* 
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2.  Assignment  of  Errors :  buunos  on  beiotrreb  :  exactness. 
Where  a  demurrer  aasaUing  a  petition  on  several  distinct  grounds 
is  sustained,  an  assignment  of  errors  thereon,  by  simply  stating 
that  the  court  erred  in  sustaining  the  demurrer,  is  too  general, 
under  section  8207  of  the  Code,  to  raise  any  question  for  the  deter- 
mination of  this  court.    (See  cases  cited  in  opinion). 

Appeal  from  Allamakee  District  Court. 

Filed,  May  26,  1888. 

This  is  a  civil  action  by  which  plaintijBf  seefes  to 
recover  of  the  defendant  (an  alleged  transient  merchant) 
the  sam  of  seventeen  hundred  and  fifty  dollars  for  sell- 
ing goods  within  the  incorporated  town  of  Waukon 
without  a  license,  and  in  violation  of  an  ordinance  of 
said  town.  A  demurrer  to  the  petition  was  sustained. 
The  plaintiff  amended  its  petition,  and  the  defendant 
moved  to  strike  out  the  first  count  thereof  because  it 
had  been  held  bad  on  demurrer  to  the  original  petition. 
A  demurrer  to  the  second  count  of  the  amended  peti- 
tion was  sustained.     Plaintiff  appeals. 

A.  O.  Stewart  and  H.  H.  Stilwell,  for  appellant. 

Noile  <fe  Updegraff  and  Dayton  <fe  Dayton^  for 
appellee. 

• 

RoTHROOK,  J. — ^I.  The  motion  to  strike  was  well 
taken.  The  grounds  of  recovery  in  the  first  count  of 
,  ^  the  amended  petition  were  substantially  the 

'  repetition  of  Same  as  in  the  original  petition.  Where  a 
eniurrer:  party  plcads  ovor  aftei^  a  demurrer  to  his 
pleading  has  been  sustained,  and  his 
amended  pleading  is  the  same  in  substance  as  the  origi- 
nal, the  other  party  is  not  required  to  again  demur.  So 
far  as  that  count  is  involved,  the  question  is  adjudicated, 
and  the  amended  pleading  presents  no  question  nor  case 
for  the  court  to  determine,  and  it  should  be  stricken 
from  the  files. 

II.    The  demurrer  contained  several  distinct  points 
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or  grounds  upon  which  it  alleged  that  the  petition  was 

assailable.    These  points  were  (1)  that  the 
*  Of  errors:  rui-  couft  had  no  lurisdiction  of  the  action,  for 

\ngfi   on  •  ' 

deronrw:  the  Tcason  that  such  jurisdiction  was  exclu- 
sive in  the  mayor  of  the  town  ;  (2)  that  there 
was  no  authority  in  the  mayor  of  the  town  to  fix  the 
amount  of  defendant's  liability  for  a  refusal  to  take  out 
a  license  as  a  transient  merchant ;  (3)  that  the  ordinance 
upon  which  the  action  is  founded  is  unconstitutional 
and  void.  There  were  other  grounds  of  demurrer  stated; 
which  we  need  not  set  out  here.  The  assignments  of 
error  are  in  these  words :  **  (1)  The  court  erred  in  sus- 
taining defendant's  demurrer  to  the  original  petition  in 
said  cause ;  (2)  the  court  erred  in  sustaining  defendant's 
motion  to  strike  out  the  first  count  of  plaintiff's 
amended  and  substituted  petition  ;  (3)  the  court  erred  in 
sustaining  defendant's  demurrer  to  the  second  count  of 
plaintiff's  amended  and  substituted  petition;  (4)  the 
court  erred  in  rendering  judgment  in  favor  of  defend- 
ant and  against  plaintiff  in  this  action."  The  defendant 
insists  that  the  assignments  of  error  are  not  sufficiently 
specific.  We  think  his  position  must  be  sustained.  It 
will  be  observed  that  there  are  at  least  three  points  in 
the  demurrer.  They  are  not  merely  repetitions  of  the 
same  point,  but  they  raise  distinct  questions.  In  such 
case,  we  are  precluded  from  looking  into  and  determin- 
ing assignments  of  error  in  this  general  form.  Code, 
sec.  3207 ;  Oschner  v.  SchunJc^  46  Iowa,  293  ;  Bradley  v. 
Johnson^  67  Iowa,  614 ;  and  many  other  cases.  Where 
the  assignments  of  error  are  not  sufficiently  specific, 
counsel  for  appellee  have  the  right  to  stand  upon  that 
defect ;  and  we  have  no  authority  to  disregard  it. 

Affirmed. 
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Clapp  V.  Trowbridge. 
PoMKROT  et  al.  V.  The  Same. 

1.  Cniiattel  Mortgage :  dsfbctivb  description  :  oood  as  to  credi- 
tors WITH  ACTUAL  NOTICE.  While  the  record  of  a  chattel  mortgage 
wHJch  conveys  "  eleven  Smith  farm- wagons,**  without  further  des- 
ignation or  description,  would  not  impart  constructive  notice  to 
subsequent  purchasers  or  creditors,  yet,  where  the  mortgagpr  had 
only  eleven  such  wagons  at  the  time,  and  ten  of  them  were  in  con- 
troversy between  the  mortgagee  and  an  execution  creditor,  and  it 
appeared  that  the  creditor  and  the  sheriff  who  levied  the  execu- 
tions had  actual  notice  of  the  mortgage  at  the  time  of  the  levy, 
and  that  the  mortgagee  was  claiming  the  property  under  it,  held 
that  the  mortgage  would  hold  the  property  notwithstanding  the 
indefijiiteness  of  the  description.  (Compare  Cummings  v.  Tovey, 
89  Iowa,  195.) 

2.  : :  PAROL  EViDENCB  TO  AID.  In  an  action  by  a  mort- 
gagee of  "eleven  Smith  farm- wagons"  to  recover  ten  of  them  from 
an  officer  who  had  levied  upon  them  with  actual  notice  of  the 
mortgage  and  the  mortgagee's  claim  thereunder,  parol  evidence 
was  admissible  to  prove  the  number  of  wagons  the  mortgagor  had 
in  possession  when  the  mortgage  was  given,  and  that  those  in  con- 
troversy were  of  that  number. 

3.  Parties  to  Aotion :  error  without  prejudice.  An  appellant 
is  not  entitled  to  have  a  judgment  against  him  reversed  because 
the  trial  court  allows  a  stranger  to  the  original  action  to  be  made  a 
party  thereto,  where  no  prejudice  results  therefrom. 

4  Beplevin:  judghbkt  for  property.  Where  there  is  judgment 
for  defendant  in  a  replevin  suit,  he  is  not  entitled  to  judgment  for 
the  property  or  its  value,  where  it  appears  that  it  was  never  deliv- 
ered to  plaintiff. 

Appeal  from  Shelby   District    Court — Hojt,    A.  B. 

Thornell,  Judge. 

Piled,  May  26,  1888. 

These  are  actions  for  the  recovery  of  specific  per- 
sonal property.  Plaintiffs  each  claim  the  property 
nnder  a  chattel  mortgage  executed  by  J.  P.  Loomis. 
Defendant  is  sheriff,  and  he  levied  on   the   property 
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nnder  two  executions  against  Loomis.  The  causes  were 
tried  together  in  the  district  court,  and  were  submitted 
in  this  court  on  the  same  record.  Plaintiffs  allege  in 
their  petition  that  defendant  and  the  execution  credi- 
tors had  notice  of  the  execution  of  the  mortgages  before 
the  levy  of  the  execution.  The  matters  of  defense  relied 
on  are  that  the  mortgages  are  void  for  uncertainty 
of  descriptioti,  and  that^they  were  given  with  intent  to 
hinder  and  delay  creditors.  In  the  case  of  Pomeroy  and 
Pomeroy  &  Pierce  there  was  no  evidence  tending  to 
impeach  the  good  faith  of  the  mortgage,  and  the  court 
found  that  it  was  valid,  and  the  judgment  determines 
that,  as  against  defendant,  the  mortgagees  are  entitled 
to  the  property.  After  that  judgment,  Clapp  was  per- 
mitted, against  defendant's  objection,  to  file  an  amend- 
ment to  his  petition,  making  Pomeroy  and  Pomeroy 
&  Pierce  parties  to  his  action,  for  the  purpose  of  hav- 
ing the  question  of  the  priority  of  the  mortgages 
determined.  The  coui:t  found  that  the  mortgage  to 
Clapp  was  fraudulent,  and  conferred  no  rights  as 
against  the  creditors  of  Loomis  ;  but  he  also  found 
that  no  part  of  the  property  was  delivered  to  him 
under  the  writ  of  replevin,  and  gave  defendant  judg- 
ment against  him  only  for  costs.  Defendant  appeals 
from  both  judgments. 

J.  E.  Weaver^  for  appellant. 

Mcbcy  &  Oammon  and  D.  0.  Stuart^  for  appellees. 

Reed,  J. — L     As   the    district    court   found  that 
Clapp' s  mortgage  was  fraudulent  and  void  as  against 

the  creditors,  we  need  not  inquire  as  to  its 
validity  in  other  respects.  The  description 
contained  in  the  other  mortgage  is  as*  fol- 
lows :  "Nine  sixteen-inch  Pekin  plows,  six 
Newton  cultivators,  one  Farmers'  Friend 
corn-planter,  one  Bradley  stalk-cutter,  eleven  Smith 
farm-wagons,  four  Ketchum  farm-wagons,  two  fanning- 
mills,  one  stirring-plow."  The  property  involved  in 
the  action  is  ten  Smith  and  Ketchum  farm-wagons. 
That   the    record   of   the   mortgage    would    not  have 
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irapajrted  constructive  notice  to  subsequent  purchasers 
or  creditors  is  certainly  true.  But  the  court  found  that 
both  defendant  and  the  execution  creditors  had  actual 
notice,  before  the  levy,  of  the  existence  of  the  mort- 
gage, and  that  plaintiffs  were  claiming  the  property  under 
it.  There  was  no  special  finding  to  that  effect,  it  is  true. 
But  the  general  finding  that  plaintiffs  are  entitled  to 
the  possession  of  the  property  necessarily  implies  a  find- 
ing of  those  facts,  and  there  was  evidence  tending  to 
prove  them.  Appellant  contends  that  the  evidence  did 
not  wari'ant  such  finding ;  but  it  is  sufficient  to  say,  in 
answer  to  that  position,  that  the  finding  is  not  without 
support,  and,  under  the  well-settled  rule,  we  cannot 
interfere  with  it.  The  case,  then,  as  to  this  question, 
depends  upon  whether,  as  between  the  parties  to  it,  the 
mortgage  is  void  for  uncertainty.  If  A.,  being  the  owner 
of  but  one  wagon,  should  execute  a  mortgage  or  bill  of 
sale  of  a  wagon  to  B.,  but  not  otherwise  describing  or 
identifying  it  in  the  instrument,  there  probably  would 
be  no  doubt  but  it  would  be  held  to  apply  to  the  one  he 
had  in  possession  at  the  time  of  its  execution.  It  would, 
as  between  the  parties,  be  held  to  be  a  valid  sale  or 
mortgage  of  that  particular  article ;  for  it  could  not  be 
presumed  that  it  was  the  intention  of  the  parties  that 
the  instrument  should  be  without  effect.  And,  as 
against. an  adverse  claimant  who  took  with  actual  notice 
of  the  transaction,  the  grantee  would  have  the  same 
rights  as  against  the  grantor.  If  the  instrument  covered 
a  less  number  of  articles  than  the  grantor  had  in  posses- 
sion, it  may  be  that  a  different  rule  would  obtain  ;  but 
there  are  respectable  authorities  holding  that  in  that 
case  the  grantee  would  have  the  right  of  selection.  CaU 
r.  Or  ay,  37  N.  H.  428 ;  Hey  ward's  Case,  2  Coke,  37.  In 
the  present  case  it  was  shown  that  Loomis,  when  he  gave 
the  mortgage,  had  in  possession  but  eleven  Smith  and 
four  Ketchum  wagons,  and  that  those  in  controversy  are 
of  that  number.  The  case  is  the  same,  then,  as  though  he 
had  had  but  a  single  wagon,  and  the  mortgage  had  cov- 
ered but  one.  In  cases  in  which  we  have  held  instru- 
ments of  this  character  void,   as  against   creditors  or 
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subsequent  purchasers,  because  of  the  uncertainty  of 
description,  the  question  was  whether  the  record  of  the 
instrument  was  sufficient  to  impart  constructive  notice, 
and  they  are  not  applicable  to  the  question  now  before 
us.  The  instrument  involved  in  Cummings  v.  Tovey^ 
39  Iowa,  195,  contained  a  description  quite  as  uncertain 
as  the  one  in  question,  but  the  adverse  claimant  had 
actual  notice  of  its  existence  and  the  rights  claimed 
under  it,  and  the  claim  of  the  grantee  was  sustained. 

11.    Appellant  assigns  as  error  the  ruling  of  the 
district  court  admitting  parol   evidence  to  prove  the 

number  of  wagons  Loomis  had  in  possession 


2  '         - 

*  parol  evi-  _    wheu   the   mortgage   was  given,  and  that 

Senoe  to  aid.     ..  .  j-  j!  xiT  ^  u  xii 

those  m  question  were  of  that  number.  If 
the  controversy  had  been  between  plaintiff  and  Loomis, 
there  could  have  been  no  question  as  to  the  admissi- 
bility of  the  evidence.  As  defendant  and  the  creditors 
had  actual  notice  of  plaintiflE's  claim  when  the  property 
was  seized,  they  are  in  the  same  position  Loomis  would 
have  occupied  if  he  had  been  contesting  plaintiffs'  right 
under  the  mortgage. 

III.  Complaint  is  made  of  the  action  of  the  court 
in  permitting  Pomeroy  and  Pomeroy  &  Pierce  to  be 
8  PABTIB8  to     n*ade    parties   to    the    other    action.     But 

^IhoutTrej-  defendant  suffered  no  prejudice  from  that 
udice.  action.     It  neither  delayed  nor  affected  the 

determination  of  the  questions  which  he  was  interested 

in  having  determined. 

IV.  Appellant  also  contended  that  he  was  entitled 
to  judgment  against  Clapp  for  the  value  of  the  property, 

or  its  return,  on  the  finding  that  the  mort- 
judRment'for  gage  uuder  which  he  claimed,  was  fraudu- 
lent. That  would  have  been  true  if  any 
part  of  the  property  had  been  delivered  to  Clapp  under 
the  writ  of  replevin ;  but,  as  stated  above,  the  court 
found  that  no  portion  of  it  had  been  delivered  to  him, 
and  that  finding  is  sustained  by  the  evidence.  We  find 
no  ground  for  disturbing  the  judgment. 

Affirmed. 


\ 
I 


74    664 
91      88 


554  SUPREME  COURT  OF  IOWA, 

The  Humeston  &  S.  Ry.  Co.  ▼.  The  C,  St.  P.  &  K-  C.  Ry.  Co. 


The  Humeston  &  Shei^ andoah  Railway  Company  v. 

The  Chicago,  St.  Paul  &  Kansas 

City  Railway  Company. 

1.  Bailroads :  fiiOHT  to  cboss  at  grade.  The  defendant  was  about 
to  construct  its  road  so  as  to  cross  plaintiff 's  track  at  grade.  Plain- 
tiff *8  track  is  level  for  three  hundred  feet  east  and  nine  hundred 
feet  west  of  the  proposed  point  of  crossing.  Just  east  of  this  level 
portion  the  track  descends  at  the  rate  of  thirty-seven  feet  per  mile 
for  one  thousand  feet,  and  just  west  of  it  there  is  an  ascending 
grade  varying  from  six  to  seventy  feet  per  mile  for  seven  thousand 
feet.  On  account  of  these  grades,  and  the  necessity  of  stopping  all 
trains  before  crossing  another  track  at  grade  (see  Laws  of  1884, 
chap.  1^),  the  cost,  danger  and  inconvenience  of  operating  plain- 
tiff *B  road  would  be  much  increased  by  the  proposed  crossing  at 
grade.  In  view  of  these  facts,  and  of  the  further  fact  that  the  cost 
of  an  under  crossing  would  be  only  about  fifteen  thousand  dollars 
more  than  the  proposed  grade  crossing,  held  that  defendant  was  not 
entitled,  under  section  1266  of  the  Code,  to  cross  at  grade,  and  that 
the  construction  of  the  proposed  crossing  was  properly  enjoined. 

2.      :  CKOSSINa  at  grade  :  INJtJNCnON  after  MONET  EXPENDED : 

REIMBURSEMENT.  The  question  as  to  how  defendant's  road  should 
cross  that  of  plaintiff  having  been  submitted  to  the  railroad  com- 
missioners, they  recommended  an  under  crossing.  Such  a  crossing 
would  require  considerable  change  in  plaintiff 's  established  track. 
Without  asking  leave  to  make  these  changes,  and  in  disregard  of 
the  recommendation  of  the  commissioners,  defendant  expended 
about  six  thousand  dollars  in  the  construction  of  a  grade  crossing, 
which  is  sought  in  this  action  to  be  enjoined.  Held  that  the  expen- 
diture was  a  voluntary  one  on  the  part  of  defendant,  and  that 
plaintiff  was  under  no  obligation  to  reimburse  it  that  amount  in 
order  to  obtain  from  a  court  of  equity  the  injimction  which  it 
sought,  and  which  the  court  found  it  otherwise  entitled  to. 

Appeal  from  Ringgold  District  Court. — Hon.  John 

W.  Harvey,  Judge. 

Piled,  May  26,  1888. 

Plaintiff  owns  and  operates  a  line  of  railroad,  the 
termini  of  which  are  at  Hirtneston,  in  Wayne  county, 
and  Shenandoah,  in  Page  county.  Defendant  is  engaged 


1 


MAY  TERM,  1888.  656 

The  Humeston  &  S.  Ry.  Co.  v.  The  C,  St.  P.  &  K.  C.  Rj.  Co. 

in  constructing  a  railroad  between  Des  Moines  and  Kan- 
sas City,  whicli  will  cross  plaintiff's  road  in  the  valley 
of  West  Grand  river,  in  Ringgold  county.  It  was  pro- 
ceeding to  construct  a  crossing  at  grade,  when  plaintiff 
brought  this  action  for  the  purpose  of  compelling  it  to 
adopt  either  an  over  or  under  crossing.  This  appeal  is 
by  defendant,  from  an  order  made  by  the  judge  in  vaca- 
tion allowing  a  temporary  injunction. 

Hvhbard  &  Dawley^  for  appellant. 

TF.  W.  Mbrsmarij  for  appellee. 

Reed,  J. — Plaintiff's  complaint,  in  substance,  is 
that  the  operation  of  its  road  would  be  unnecessarily 

and  unreasonably  impeded,  and  the  dauffers 
riKhtu)  cross  lucideut  to  its  Operation  greatly  increased, 

by  a  grade  crossing  at  the  point  selected  by 
defendant.  The  track  of  plaintiff's  road  is  level  for  a 
distance  of  three  hundred  feet  east  and  nine  hundred 
feet  west  of  the  proposed  point  of  crossing.  Commenc- 
ing at  a  point  one  thousand  feet  east  of  that  point,  and 
extending  to  within  three  hundred  feet  of  it,  there  is  an 
ascending  grade  of  thirty-seven  feet  per  mile,  and  com- 
mencing nin^  hundred  feet  west  of  the  point  there  is  an 
ascending  grade  for  seven  thousand  feet,  varying  from 
six  feet  to  seventy  feet  per  mile. 

The  provision  of  the  statute  prescribing  and  gov- 
erning the  rights  of  the  parties  is  found  in  section  1266 
of  the  Code,  which  is  as  follows :  "  Any  such  corpora- 
tion may  construct  and  carry  its  railroad  across,  over  or 
under  any  railway,  canal  or  water-course,  when  it  may 
be  necessary  in  the  construction  of  the  same ;  and,  in 
such  cases,  said  corporation  shall  so  construct  its  cross- 
ing as  not  unnecessarily  to  impede  the  travel,  transpor- 
tation or  navigation  upon  the  railway,  canal  or  stream 
so  crossed.  *  *  *"  The  inquiry  in  the  case  is 
whether  the  travel  and  transportation  would  be  unnec- 
essarily impeded  by  the  construction  of  a  grade  cross- 
ing at  the  point  selected  by  defendant  for  crossing  its 
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track.  Under  chapter  163,  Acts  Twentieth  General 
Assembly,  a  railroad  company  whose  track  intersects  or 
is  intersected  by  other  railroad  tracks  on  the  same  level 
is  required  to  bring  all  trains  to  a  stop  before  reaching 
the  crossing.  Under  that  requirement,  grade  crossings 
necessarily  have  the  effect  to  impede  to.  some  extent 
travel  and  transportation  on  the  lines.  But  the  right  to 
construct  and  maintain  such  crossings  under  proper 
conditions  is  clearly  recognized  both  by  that  chapter  and 
section  1266,  and  the  fnconvenience  and  delay  which 
arise  from  their  use  under  such  circumstances  must  be 
borne  by  the  companies  whose  business  is  thus  inter- 
fered with.  But  by  the  latter  section  the  duty  is 
imposed  upon  the  company  constructing  the  intersecting 
line  to  so  construct  the  crossing  as  not  unnecessarily  to 
interfere  with  the  operation  of  the  other  road;  and 
whether  a  crossing  at  grade  would  in  any  case  amount 
to  an  unnecessary  obstruction  of  the  business  must  be 
determined  from  the  circumstances  of  that  particular 
case.  The  condition  of  the  track,  the  grades  at  and 
near  the  point  of  intersection,  the  relative  cost  of  an 
over  or  under  crossing  as  compared  with  that  of  a  grade 
crossing,  and  the  increase  of  danger  in  the  operation  of 
the  road,  are  proper  matters  to  be  considered.  It  is  very 
aj^parent,  from  the  foregoing  statement,  as«to  the  grades 
in  plaintiff's  track  near  the  point  of  intersection,  that 
the  operation  of  its  trains  will  be  greatly  impeded  if  a 
crossing  at  grade  should  be  maintained.  AU  trains 
approaching  the  crossing  from  the  east  must,  under  the 
requirements  of  the  statute,  be  brought  to  a  stop  not 
less  than  two  hundred  feet  from  it.  They  must  neces- 
sarily be  stopped  on  the  ascending  grade.  The  difficulty 
of  starting  a  heavy  train  under  such  circumstances  is 
known  to  all  persons  who  have  had  any  opportunity  to 
observe  the  operation  of  railroads ;  and  in  addition  to 
this  would  be  the  difficulty  of  acquiring  sufficient 
momentum  before  reaching  the  ascending  grade  to  the 
west  of  the  crossing  to  carry  the  train  over  it.  The 
trains  approaching  from  the  west  would  necessarily  be 
required  to  stop  on  the  descending  grade.     This  would 


MAY  TERM,  1888. 


657 


The  Humeston  &  S.  Ry.  Ck>.  v.  The  C,  St.  P.  A;  K.  O.  Ry.  Co. 

be  attended  with  many  difficulties,  and  there  would  be 
constant  danger  of  collision  upon  the  crossing.  The 
cost  of  an  over  crossing  in  excess  of  that  of  one  at 
grade  would  be  fifty  thousand  dollars  or  more,  and  its 
construction  would  necessitate  a  grade  in  defendant's 
track  of  fifty-three  feet  per  mile.  If  there  was  no  elec- 
tion except  between  an  over  crossing  and  one  at  grade, 
we  might  not  be  disposed  to  require  defendant  to  incur 
this  additional  cost  and  the  inconvenience  which  would 
arise  from  the  construction  of  its  track  at  that  grade. 
But  the  evidence  shows  that  a  crossing  under  plaintiff's 
track  can  be  constructed  at  a  cost  of  less  than  fifteen 
thousand  dollars  in  excess  of  that  of  a  crossing  at  grade, 
and  by  adopting  that  course  the  objectionable  grade  can 
be  also  avoided.  In  view  of  these  facts,  we  think  plain- 
tiff should  not  be  required  to  incur  the  inconvenience 
and  cost  and  danger  which  the  construction  of  a  cross- 
ing at  grade  would  necessarily  create.  It  is  true  that 
the  business  done  on  its  road  is  very  small  in  compari- 
son with  that  done  on  the  great  lines  of  the  country.  Its 
trains  are  comparatively  light,  and  the  inconvenience  of 
the  grade  crossing  would  not  be  as  great  as  in  the  case 
of  a  more  important  road  ;  but  that  is  not  controlling. 
The  grade  crossing,  we  think,  would  unnecessarily 
impede  the  travel  and  transportation  on  its  road. 

When  the  controversy  first  arose,  plaintiff  filed  a 
complaint  before  the  railroad  commissioners,  who  made 

an  examination,  and  recommended  that  the 
crossing  be  constructed  either  under  or  over 
the  track.  The  construction  of  an  under 
crossing  involves  a  very  considerable  change 
in  plaintiff's  track,  but  it  did  not  at  that 
time  make  any  offer  to  permit  that  change.  In  this 
action,  however,  it  filed  its  consent  to  the  making  of  that 
change.  But  in  the  meantime  defendant  had  done 
work  costing  something  over  six  thousand  dollars, 
which  wUl  be  valueless  if  the  under  crossing  should  be 
adopted.  It  was  contended  by  appellant  that  plaintiff 
should  reimburse  it  for  that  expenditure,  and  that  it 
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could  have  no  standing  in  a  court  of  equity  without  hav- 
ing tendered  the  amounts  Appellant,  however,  made  no 
demand  for  permission  to  make  the  change  in  plaintiff 's 
track,  but  proceeded,  in  total  disregard  of  the  recom- 
mendation of  the  commissioners,  to  construct  the  cross- 
ing^ at  grade.  If  plaintiff  had  denied  the  right  to  make 
the  change,  and  defendant  had  made  the  expenditure 
under  that  denial,  the  cause  would  have  been  very  differ- 
ent ;  but,  under  the  circumstances,  the  expenditure  must 
be  regarded  as  having  been  voluntarily  made.  The 
order  appealed  from  is  right,  and  it  will  be 

Affirmed. 


McCOBMIOK  V.    LUNDBUBQ  et  oZ. 
1.      Appeal :  TRIAL  DB  NOVO  :  ACrnON  AT  LAW  INVOLVED  IN  BQUTTABLB 

ACTION.  Where  an  action  was  begun  in  equity  to  cancel  a  note  and 
mortgage,  but  a  third  party  intervened,  claiming  that  the  plaintiff 
owed  the  note  and  mortgage,  and  that  it  (the  intervener),  and  not 
the  defendant,  was  entitled  to  the  proceeds,  and  by  stipulation  it 
was  agreed  that  plaintiff  should  pay  a  certain  amount  to  the  inter- 
vener, and  that  it  should  pay  the  defendant  whatever  amount  the 
court  found  due  him,  and  the  question  thus  arising  between  the 
defendant  and  intervener  was  tried  by  the  court  without  a  jury, 
held  that  a  trial  de  novo  at  that  question  could  not  be  had  in  this 
court,  though  the  cause  was  not  transferred  from  the  equity  to  the 
law  side  of  the  calendar. 

9.  FromisBory  Note :  provision  fob  attornby  fees  :  when  not 
ooLLBcniBLB.  In  an  action  for  the  cancellation  of  a  note  (which 
provided  for  attorney  fees)  and  mortgage,  the  proceeds  of  which 
were  claimed  by  both  defendant  and  intervener,  it  was  agreed  that 
plaintiff  should  pay  the  intervener  the  amount  due,  and  that  the 
note  and  mortgage  should  be  delivered  up  and  cancelled ;  and  this 
was  dene  accordingly.  It  was  also  agreed  that  defendant  should 
have  judgment  against  intervener  for  whatever  share  of  the  pro- 
ceeds he  should  show  himself  entitled  to.  Judgment  wvis  after- 
wards rendered  accordingly  for  a  certain  sum,  but  the  court  refused 
to  allow  defendant  any  attorney  fees.  Held  correct,  because  the 
action  between  defendant  and  intervener  was  not  based  on  the 
note. 
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Appeal  /ram,    Polk    DUtrict    Court — Hon.   W.  P. 

CoNKAD,  Judge. 

Filed,  May  28,  1888. 

Plaintiff  executed  to  defendant  Lundburg  his 
proini3sory  note  for  four  hundred  dollars,  and  to  secure 
the  same  gave  a  mortgage  on  real  estate.  Lundburg 
indorsed  and  delivered  the  note  to  defendant  Morgan. 
He  subsequently  gave  to  the  Chicago  Lumber  Company 
a  written  assignment  in  which  he  recited  that  Morgan 
held  it  for  collection,  and  that  he  had  no  other  interest 
in  it.  Before  the  maturity  of  the  note,  plaintiff  brought 
an  action  in  equity  for  the  cancellation  of  it  and  the 
mortgage.  Morgan  answered,  alleging  ownership  of 
the  note,  and  that  he  was  an  innocent  purchaser  for 
value ;  and  in  a  cross-petition,  the  note  in  the  meantime 
having  matured,  prayed  judgment  for  the  amount.  The 
Chicago  Lumber  Company  intervened,  claiming  title  to 
the  note  under  the  assignment  from  Lundburg,  and 
praying  for  judgment  against  plaintiff  for  the  amount. 
It  was  subsequently  stipulated  between  the  parties  that 
the  amount  of  plaintiff 's  indebtedness  on  the  note  was 
$332.80,  and  that  he  should  pay  that  amount  to  the 
intervenor,  and  it  should  pay  to  Morgan  the  amount 
of  his  in^terest  in  the  note  as  the  same  should  be 
determined  by  the  court  on  the  hearing.  Plaintiff  paid 
the  stipulated  sum  to  intervenor,  and  the  note  and  mort- 
gage were  ordered  to  be  cancelled  and  surrendered  to 
him.  On  the  hearing  the  court  found  that  Morgan's 
interest  was  one  hundred  and  twenty-five  dollars,  and 
entered  judgment  in  his  favor  for  that  amount  against 
intervenor.  It,  however,  refused  to  allow  him  anything 
for  attorney's  fees  ;  the  note  containing  a  provision  for 
attorney's  fees  in  case  suit  should  be  brought  on  it. 
Both  parties  appeal. 

E,  S.  WisJtard^  for  intervenor. 
8eth  Morgan^  pro  se. 
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McCormick  ▼.  Lnndburg, 

Reed,  J. — I.    A  preliminary  question  is  whether 
the  action  is  triable  denovo  in  this  court.    Plaintiff's 

action  was  in  equity,  and  the  issue  between 
^'  triaii*denovo:  iuterveuor  and  defendant  was  tried  to  the 
tarowed  to '^  court.  Couusel  for  the  iuterveuor  contends 
Mtion!^^  that,  as  no  order  was  made  in  the  court 
below  transferring  the  issue  to  the  law  side 
for  trial,  the  case  should  be  regarded  as  an  equitable 
one,  and  tried  according  to  the  rules  governing  the  trial 
of  causes  of  that  character.  The  uniform  practice  of 
this  court  has  been  to  regard  cas^  which  were  tried  in 
the  lower  courts  under  the  rules  governing  the  trial  of 
equitable  actions  as  belonging  to  that  class,  whether  any 
question  of  strictly  equitable  jurisdiction  arose  or  not. 
But,  in  determining  whether  a  case  shall  here  be 
regarded  as  at  law  or  in  equity,  the  mere  fact  that  it  was 
tried  to  the  court,  rather  than  to  a  jury,  is  not  conclu- 
sive ;  for  any  ordinary  action  may  be  tried  in  that  man- 
ner. And  when  the  character  of  the  question  at  issue 
between  these  parties,  and  the  manner  in  which  it  arose, 
are  considered,  we  are  of  the  opinion  that  the  case  on 
this  appeal  should  be  regarded  as  one  at  law.  The 
question  is  not  one  of  equity  jurisdiction,  but  is  deter- 
minable in  a  court  of  law ;  and,  strictly  speaking,  it  did 
not  arise  in  the  equity  action.  Neither  is  it  between  the 
parties  to  that  issue.  All  questions  arising  under  plain- 
tiff's  petition  were  disposed  of  by  the  stipulation. 
This  question  relates  merely  to  rights  of  intervenor  and 
defendant  in  the  fund  which  is  the  fruit  of  that  litiga- 
tion. The  contention  is  as  to  the  terms  of  the  agree- 
ment under  which  Lundburg  transferred  the  note  to 
defendant,  and  we  will  determine  the  character  of  the 
proceedings  here  upon  a  consideration  of  the  nature  of 
the  question,  and  the  character  of  relief  demanded, 
rather  than  the  mere  form  of  the  trial  below,  which,  as 
we  have  said,  would  be  applicable  to  an  action  of  either 
character.  As  we  regard  the  case  as  a  law  action,  and 
as  the  only  question  presented  is  one  of  fact,  it  is  only 
necessary  to  say  that,  as  there  was  a  fair  conflict  in  the 
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evidence,  we  cannot,  under  the  welLsettled  rule,  disturb 
the  finding  of  the  district  court. 

IL    As  to  defendant's  appeal.    The  agreement  of 
the  intervenor  was  that  it  would  pay  defendant  what- 
ever sum  the  court  should  find  in  its  final 
*"  ^^^^^    decree  was  due  defendant  from  plaintfflf  on 
iSlrae?  fees :  the  uote.     Defendant' s  claim  was  that  Lund- 
wif^Sbie.      burg  assigned  the  note  to  him  as  collateral 
security  for  an  indebtedness  he  was  owing 
him.    It  is  very  clear  that  the  object  of  the  parties  was 
to  secure  that  indebtedness  to  him  in  case  he  should  be 
able  to  establish  his  claim.     The  attorney's  fee  which, 
under  the  terms  of  the  note,  might  be  taxed  against 
plaintiff  in  the  action  for  the  enforcenient  of  the  note, 
does  not  pertain  to  the  debt  evidenced  by  it ;  but  is  in 
the  nature,  rather,  of  costs  of  the  proceeding.     Inter- 
venor's  undertaking  was,  by  its  terms,  to  pay  the  debt 
which  defendant  claimed  had    been    secured  by  the 
endorsement  of  the  note.    Very  clearly  it  did  not  include 
the  attorney's  fee.    The  case  will  be  affirmed  on  both 

appeals. 

Affirmed. 


The  State  v.  Manley. 

Larceny :  possession  of  gk)ods  :  evidence  to  overcome  presump- 
tion. Where,  on  a  trial  for  larceny,  the  state  shows  that  the 
defendant  had  the  stolen  property  in  his  possession  soqn  after  the 
larceny,  it  is  not  necessary,  in  order  to  overcome  the  presumption 
of  goilt  thus  arising,  for  defendant  to  establish  to  the  satisfaction 
of  the  jury  that  he  did  not  steal  the  property  ;  but  he  is  entitled  to 
an  acquittal  if  his  evidence  is  such  as  to  raise  a  reasonable  doubt  as 
to  whether  he  did  not  come  by  it  honestly.  ( See  opinion  for 
cases  followed  and  distinguished.) 

Appeal  from  Taylor  District  Court. — Hon.  John  W. 

Harvey,  Judge. 

Filed,  May  28,  1888. 
Vol.  74—36 
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The  State  v.  Manley. 

The  defendant  was  convicted  of  the  crime  of  larceny 
by  the  verdict  of  a  jury,  and  was  sentenced  by  the 
court  to  a  term  of  imprisonment  in  the  penitentiary, 
and  from  that  judgment  he  appeals. 

J.  L.  Brown  and  diaries  Thomas^  for  appellant. 

A.  J.  Baker ^  Attorney  General,  for  the  State. 

Reed,  J. — On  the  trial  the  state  proved  the  larceny 
of  the  property  described  in  4he  indictment,  and  that 
defendant  soon  after  the  larceny  had  it  in  possession. 
It  also  proved  certain  statements  made  by  him  before 
he  was  arrested  as  to  the  manner  in  which  he  claimed 
to  have  obtained  possession  of  it,  which  in  his  exami- 
nation as  a  witness  he  admitted  were  false.  He  testi- 
fied that  he  obtained  the  property  from  a  person  who 
had  it  in  possession,  and  from  whom  he  won  it  at  a 
game  of  chance,  and  that  he  had  no  knowledge  when 
he  received  it  that  it  had  been  stolen  ;  and  he  intro- 
duced other  evidence  which  tended  to  corroborate  him 
as  to  the  circumstances  under  which  he  received  it 

The  court  gave  the  following  instruction : 

"  The  law  is  that,  when  property  recently  stolen  is 
found  in  the  possession  of  any  person,  the  burden  of 
proof  is  upon  such  person  to  show  how  he  came  into 
possession  thereof ;  and  unless  he  shows  that  he  came 
into  the  possession  of  said  property  honestly,  then  the 
law  will  presume  he  stole  the  same.  And  in  this  case, 
if  you  find  and  believe  from  the  evidence  that  the  cow 
mentioned  in  the  indictment  was  the  property  of  the 
said  Scott  McFarland,  and  that  she  had  been  stolen 
from  him,  and  that  recently  thereafter  she  was  in  the 
possession  of  the  defendant,  then  you  are  instructed 
that  the  burden  would  be  on  the  defendant  to  show 
that  he  did  not  steal  the  cow,  and  this  would  he  syf- 
ficient  to  warrant  you  in  finding  the  d^endant  guilty, 
unless  you  find  that  said  defendant  has  established  to 
your  satisfaction  that  he  did  not  steal  said  cow.^^ 

The  portion  of  the  instruction  which  we  have  itali- 
cized is  erroneous.     Under  it  the  jury  wore  wairanted 
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in  convicting  the  defendant  on  proof  of  the  fact  that 
he  had  the  stolen  property  in  his  possession,  nnless  he 
had  established  to  their  satisfaction  that  he  did  not 
steal  it.  Bnt  that  is  not  the  rale.  The  defendant  was 
entitled  to  an  acquittal,  unless  the  j  ury  could  say,  upon 
a  consideration  of  all  of  the  evidence,  that  they  enter- 
tained no  reasonable  doubt  of  his  guilt.  But  a  reason- 
able doubt  may  be  engendered  by  evidence  which  does 
not  satisfactorily  establish  the  fact  sought  to  be  proven. 
If  the  evidence  was  sufficient  to  raise  a  reasonable  doubt 
as  to  whether  •  defendant  received  the  property  under 
the  circumstances  claimed  by  him,  it  necessarily  raises 
such  doubt  as  to  his  guilt,  in  so  far  as  that  question 
rests  alone  upon  the  fact  of  his  possession.  Instructions 
to  the  same  effect  were  condemned  by  this  court  in 
State  V.  Ulcharfy  67  Iowa,  246,  and  State  v.  Hopkins^ 
65  Iowa,  240,  and  what  is  said  in  State  v.  Peter son^  67 
Iowa,  664,  is  not  in  conflict  with  the  holding  in  these 

cases. 

Reversed. 
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74    StW! 
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1.  Libel  and  Slander :  befetition  :  PLEADma  and  proof.  It  is  i-^^  ^ 
competent,  in  actions  for  alander,  to  prove  a  repetition  of  the  alan-  lu»  54l| 
derous  charges  for  the  purpose  of  showing  malice  ( see  cases  cited 
in  opinion ),  but  such  repetition  should  not  be  pleaded,  and,  when 
pleaded,  may  properly  be  stricken  out  on  motion. 

2.  Slander:  when  actionable:  charge  of  lettinq  house  for 
LEWD  PURPOSES.  To  let  a  house  to  fallen  women  for  lewd  purposes 
for  one  night  is  a  statutory  crime  ( Ck>de,  sec.  4015 ),  and  to  charge 
one  falsely  with  such  crime  is  actionable  per  se,  without  pleading 
special  damages. 

8.  Libel :  charging  crime  :  pleading  special  damages.  To  consti- 
tute libel,  it  is  not  necessary  that  the  publication  should  charge  the 
commission  of  a  statutory  crime.  (See  Code,  sec.  4097.)  And 
where  the  charge  made  constitutes  libel,  as  defined  by  said  section, 
it  is  actionable  per  se,  and  special  damages  need  not  be  alleged. 
( See  CaU  v,  Lardbee,  60  Iowa,  212.) 
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Halley  v.  Gregg. 

Appeal  from   Jackson  District  Court. — Hon.   A.   J. 

Lefj&'ingwell,  Judge. 

Piled,  May  29,  1888. 

Action  in  three  counts  to  recover  damages  for  libel 
and  slander.  A  motion  to  strike  out  part  of  the  peti- 
tion, and  a  demurrer  to  the  several  counts  or  causes  of 

action,  were  sustained.    Plaintiff  appeals. 

• 

O.  L.  Johnson  and  D.  A.    Wynkoop^  tot  appellant 
No  appearance  for  appellee. 

RoTHROOK,  J. — I.  The  three  counts  of  the  petition 
were  complete  in  themselves.  A  separate  paragraph 
1.  Libel  and  was  added  to  the  petition,  in  which  it  was 
tifiSn  ^  plead-  averred,  in  substance,  that  the  defendant 
had  repeated  the  slanderous  charges  upon 
which  the  causes  of  action  were  founded.  A  motion 
was  made  to  strike  out  this  paragraph  as  redundant 
and  irrelevant.  The  motion  was  properly  sustained. 
It  is  competent,  in  actions  for  slander,  to  prove  a  repe- 
tition of  the  slanderous  charges,  for  the  purpose  of 
showing  malice.  Beardsley  v,  Bridgmany  17  Iowa, 
290 ;  ScJirimper  v.  Heilmany  24  Iowa,  506 ;  Ilinkle  v. 
Davenporty  38  Iowa,  355.  But  it  is  wholly  unnecessary 
to  plead  the  repetition  of  the  words.  They  are  merely 
evidence  upon  the  question  of  malice. 

II.  The  first  count  is  based  upon  an  alleged  libel. 
It  appears  from  the  averments  of  the  petition,  in 
».  SLAirosB :       substance,  that  the  plaintiff  was  a  station 

when  action-  «,  ^t  .  o       -Krt      ±t 

able:  charge  agent  of  the  Chicago  &  Northwestern 
house  for  Railway  at  the  village  of  Nashville,  and 
po^«-  that  the    defendant   wrote    and    signed  a 

certain  affidavit,  and  sent  it  to  the  superintendent  of 
the  railway,  in  which  it  was  charged  that  the  plaintiff 
had  hired  the  depot  or  station-house  to  two  fallen 
women,  for  the  purpose  of  carrying  on  their  business 
therein,  for  one  night,  for  which  he  received  the  sum  of 
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two  dollars.  The  second  count  of  the  petition  is  based 
upon  substantially  the  same  words,  alleged  to  have  been 
spoken  to  certain  persons  therein  named.  In  the  third 
count  it  is  charged  that  the  defendant  spoke  of  the 
plaintiflE  words,  in  substance,  as  follows:  that  he 
(plaintiff)  carried  the  keys  to  the  Nashville  church 
and  used  the  church  for  nothing  else  than  a  whore- 
hotise.  In  all  the  counts  there  are  proper  averments  of 
the  malice  of  the  defendant,  and  the  falsify  of  the 
words,  and  that  the  defendant  intended  thereby  to 
charge  the  plaintiflf  with  the  crime  of  letting  a  house 
for  the  purposes  of  prostitution  and  lewdness.  The 
demurrer  was  to  the  effect  that  the  several  counts  did 
not  aver  that  the  alleged  libelous  and  slanderous  words 
were  false,  and  that  the  action  could  not  be  sustained 
because  the  libels  and  slanders  did  not  charge  the 
plaintiflf  with  the  commission  of  any  crime,  and  are 
therefore  not  actionable  without  pleading  special  dam- 
ages. It  will  be  observed  that  in  all  the  counts  the 
words  alleged  to  be  actionable  are  claimed  to  charge 
the  plaintiff  with  the  commission  of  a  crime.  By  sec- 
tion 4016  of  the  Code,  the  letting  of  any  house,  knowing 
that  the  lessee  intends  to  use  it  as  a  place  or  resort  for 
the  purposes  of  prostitution  or  lewdness,  is  a  crime.  It 
is  not  provided  that  the  lease  shall  be  written,  or  that  it 
shall  be  for  any  specified  time.  It  is  very  plain  that  if 
the  plaintiflf,  having  charge  of  a  depot  building  and  a 
church,  rented  them  foi:  the  prohibited  purposes,  he 
was  guilty  of  a  crime  ;  and  that  is  precisely  what  the 
slanderous  and  libelous  words  charge  him  with  doing. 
In  such  cases  the  words  are  actionable  in  and  of  them- 
selves, and  it  is  not  necessary  to  plead  special  damages 
to  maintain  the  action.  And  in  the  cause  of  action 
8.  LiBELtcharg- for  ^  libel,  it  is  not  necessary  that 
plJadJ^^-pe-  *^^  publication  should  charge  the  plaintiff 
ciai  damagea.  ^.j^jj  ^j^q  commissiou  of  a  Statutory  crime. 

It  is  sufficient  if  it  is  such  as  tends  to  provoke  the 
plaintiff  "  to  wrath,  or  to  expose  him  to  public  hatred, 
contempt  or  ridicule,  or  to  deprive  him  of  the  benefits 
of  public  confidence  or  social  intercourse."      Code,  sec. 
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4097.  The  act  with  which  plaintiff  was  charged  would, 
if  believed  by  his  neighbors,  surely  expose  him  to  con- 
tempt, and  deprive  him  of  the  benefits  of  public 
confidence.  In  such  cases  it  is  not  necessary  to  plead 
special  damages.  Call  v.  Larabee^  60  Iowa,  212.  The 
ground  of  the  demurrer,  that  the  libel  and  slander  are 
not  alleged  to  be  false,  is  not  well  taken,  because  it  is 
not  correct  in  point  of  fact.  The  petition  expressly 
avers  th^r  falsity.     We  think  the   demurrer  should 

have  been  overruled. 

Revebsed. 
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Heathoote  v.  Haskins  &  Co. 

Judgment:  vacation:  nswly-discoverbd  evu>smcb.  Plaintiff 
made  default  in  an  action  against  him,  although  he  knew  that  the 
debt  on  which  he  was  sued  had  been  paid  and  that  receipts  had 
been  given  therefor.  In  an  action  to  set  aside  the  judgment  ren- 
dered on  the  default,  he  alleged  that  he  was  not  able  to  find  the 
receipts  prior  to  the  rendition  of  the  judgment,  but  that  he  had 
since  f oimd  them ;  but  he  did  not  allege  facts  showing  due  diligence 
in  searching  for  the  receipts.  Held  that  he  was  not  entitled  to  a 
new  trial,  under  section  8154  of  the  Code,  on  the  ground  of  newly- 
discovered  evidence. 


:  :  UNAVomABLB  OASUALTT  OB  xiSFORTUNS.    Where 

one  is  aware  of  the  nature  of  the  claim  asserted  against  him  in  an 
action  at  law,  and  of  the  disadvantage  under  which  he  labors  on 
account  of  being  a  foreigner  and  unacquainted  with  the  English 
language,  and  yet  neglects  to  seek  information  from  others  who 
are  informed ;  and  where  he  knowf  that  the  debt  has  been  paid  and 
receipts  given  therefor,  and  he  makes  some  effort  to  find  the 
receipts  but  is  unable  to  find  them,  and  he  makes  default  and  judg« 
ment  is  rendered  thereon,  he  cannot,  under  section  8154  of  the 
Code,  have  the  judgment  set  aside  on  the  ground  of  unavoidable 
casualty  or  misfortune,  especially  where  he  fails  to  show  that  he 
made  due  effort  to  find  the  receipts,  or  that  he  could  not  have 
proved  the  fact  of  payment  by  other  evidence. 


:    FOUNDED   ON   FALSE  TESTIMONY:    VACATION.    Where  a 

defendant  in  an  action  knows  in  advance  that  the  claim  asserted 
against  him  has  been  paid,  and  that  judgment  can  be  had  only 
upon  false  testimony,  and  knoMrs  of  the  existence  of  evidence  by 
which  the  false  testimony  can  be  rebutted,  but  he  neglects  either  to 
produce  that  testimony  or  to  assert  his  defense,  but  allows  judgment 
by  default  to  go  against  him,  he  cannot  afterwards  have  the  judg- 
ment vacated  because  it  was  obtained  on  false  testimony. 
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Appeal  from   Lucas    District   Court  —  Hon.    Dell 

Stuakt,  Judge. 

Filed,  May  29,  1888. 

Ik  1886  the  defendants  brought  an  action  against 
the  plaintiff  and-  John  and  Thomas  Heathcote  for  the 
enforcement  of  a  mechanic's  lien.  The  defendants  in 
that  action  were  all  duly  served  with  the  original  notice. 
Thomas  Heathcote  being  a  minor,  a  guardian  ad  litem 
appointed  by  the  court  answered  for  him,  denying  the 
allegations  of  the  petition.  Neither  John  Heathcote 
nor  this  plaintiff  made  any  appearance,  and  judgment 
was  rendered  against  them  by  default.  Within  one 
year  from  the  rendition  of  the  judgment  plaintiiBE  filed 
his  petition  in  this  action,  praying  that  the  default  be 
set  aside,  and  for  a  new  trial.  Defendants  demurred  to 
the  petition,  but  the  demurrer  was  overruled,  and  upon 
their  election  to  stand  on  the  demurrer  an  order  was 
entered  as  prayed  for  in  the  petition.  Defendants 
appeal. 

Mitchell  &  PenicTCy  for  appellants. 

Dungan  &  Leech^  for  appellee. 

Reed,  J. — The  question  to  be  determined  is  whether 
the  case  is  brought  by  the  allegations  of  the  petition 
within  the  provisions  of  section  3154  of  the  Code.  The 
averments  are  that  the  debt  sued  for  in  the  original 
petition  was  fully  paid  and  discharged  before  that 
action  was  commenced ;  that  when  the  original  notice 
was  served  on  plaintiff,  he  commenced  to  investigate 
with  reference  to  the  claim  asserted  bv  defendants,  but 
was  unable  to  find  the  receipts  given  by  them  to  him 
and  his  co-defendants  in  the  action  for  the  moneys  paid 
by  them  on  the  claim,  the  same  not  then  being  in  his 
possession ;  that  since  the  rendition  of  the  judgment  he 
has  procured  said  receipts,  which  show  that  the  claim 
has  been  fully  paid  and  discharged ;  .  that  defendant, 
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*'  for  the  purpose  of  obtaining  said  judgment,  fraudu- 
lently procured  the  said  John  Heathcote  to  appear  in 
his  own  behalf,  and  consent  to  said  judgment  being 
rendered  in  said  cause,  and  for  said  purpose  fraudu- 
lently procured  the  said  John  Heathcote  to  swear  that 
said  debt  still  existed,  and  was  unpaid,  and  that  the 
allegations  of  their  petition  were  true  ;  and  that  upon 
said  false  and  fraudulent  testimony  the  court  rendered 
the  judgment  against  plaintiff. "  Also,  that  plaintifl^ 
being  a  foreigner,  and  but  slightly  acquainted  with  the 
language  and  customs  of  this  country,  did  not  know 
what  was  necessary  to  be  done  for  the  protection  of  his 
rights  in  the  action.  It  was  contended  by  counsel  for 
appellee  that  under  these  allegations  the  party  is 
entitled  to  have  the  judgment  vacated  on  the  grounds 
(1)  of  newly-discovered  evidence;  (2)  of  unavoidable 
casualty  or  misfortune  preventing  him  from  defending 
in  the  action  ;  and  (3)  of  fraud  practiced  by  the  defend- 
ants in  obtaining  the  judgment. 

I.  Is  plain tiJBf  entitled  to  relief  on  the  ground  of 
newly-discovered  evidence  1    To  entitle  a  party  to  a  new 

trial,  or  the  vacation  of  a  judgment,  on  this 
vacation:  *  ground,  it  must  be  shown  that  he  exercised 
covered  evi-  all  reasonable  diliflrence  to  discover  the 
evidence  before  the  trial  or  the  rendition  of 
the  judgment,  and  that  he  was  unable  to  do  so.  The 
allegations  of  the  petition  do  not  show  that  plaintiff 
exercised  that  degree  of  diligence.  It  is  fairly  to  be 
inferred  from  the  petition  that  he  knew  before  the  judg- 
ment was  rendered  that  the  receipts  were  in  existence, 
for  it  is  averred  that  he  was  unable  to  find  them,  and 
that  they  were  not  in  his  possession.  It  is  not  shown 
that  he  applied  to  either  of  his  co-defendants  in  the 
action  for  them,  or  for  information  with  reference  to 
them,  nor  is  there  any  showing  as  to  what  efforts  he 
made  to  find  them.  It  is  verv  clear  that  he  is  not 
entitled  to  relief  on  this  ground. 

II.  It  is  equally  clear  that  the  allegations  of  the 
petition    do    not    show    that   he   was    prevented    by 


2.  ——  '  — —  • 
unavoidable 
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unavoidable  casualty  or  misfortune  from 
making  his  defense.  The  fair  inference  from 
miXitune.  ^^^  petition,  as  we  have  said,  is  that  he 
knew  the  debt  had  been  paid,  and  that  the 
receipts  which  defendants  had  given  would  show  that 
fact.  The  allegations  are  that  he  was  prevented  from 
making  his  defense  by  his  ignorance  as  to  what  was 
necessary  to  be  done  to  protect  his  rights,  and  by  his 
inability  to  find  the  receipts.  But  he  knew  the  nature 
of  the  claim  asserted  against  him,  and  was  also  aware 
of  the  disadvantage  under  which  he  labored  in  conse- 
quence of  his  ignorance.  It  was  also  apparent  to  him 
that  something  was  necessary  to  be  done  for  the  protec- 
tion of  his  rights.  The  fact  that  he  was  ignorant  on  the 
subject  imposed  upon  him  the  necessity  and  duty  of 
seeking  information  from  others  who  were  informed 
with  reference  to  it;  and  he  remained  in  ignorance 
because  of  his  neglect  to  pursue  that  qourse,  and  his 
failure  to  make  the  defense  is  attributable  to  that  neg- 
lect, rather  than  to  his  ignorance.  His  inability  to  find 
the  receipts  did  not  necessarily  prevent  him  from  mak- 
ing his  defense,  for,  as  stated  above,  it  does  not  appear 
that  he  might  not  by  the  exercise  of  reasonable  diligence 
have  found  them  in  time  for  the  trial.  Neither  is  it 
shown  that  he  could  not  have  proven  the  fact  of  pay- 
ment by  other  evidence  than  the  receipts.  As  to  this 
question  the  case  comes  within  the  rule  of  3Iilhr  v. 
Albaugh^  24  Iowa,  128. 

III.     That  the  production  upon  the  trial  of  false 
testimony    to  establish  a    cause  of  action    or    defense 

would  in  many  cases  amount  to  such  a 
*■  ^alMTe«t^  fraud  as  would  entitle  the  adverse  party  to 
Tnony:vaoa-  ^  j^^^  tiial,  or  the  vacatiou  of  the  judg- 
ment, is  certainly  true.  This  would  be  so 
if  the  fact  of  its  falsity  or  the  evidence  by  which  tlie 
fact  could  be  established  was  not  discovered  until  after 
the  trial  or  the  rendition  of  the  judgment.  But  it 
would  be  trifling  with  the  law  to  permit  a  party,  who, 
being  advised  in  advance  that  testimony  of  that  charac- 
ter would  be  resorted  to  on  the  trial,  and  who  knew  also 
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of  the  existence  of  evidence  by  which  the  fallse  testi- 
mony could  be  rebutted,  but  who  neglected  to  either 
produce  that  evidence  or  assert  his  defense,  to  afterwards 
question  the  judgment  because  it  was  founded  on  that 
testimony  ;  for,  while  it  is  the  policy  of  the  law  to  afford 
the  parties  to  litigation  the  fullest  opportunity  for  the 
establishment  of  their  rights,  it  is  equally  its  policy  to 
maintain  and  enforce  the  judgments  pronounced  by  the 
courts  after  those  opportunities  have  been  enjoyed  by 
the  parties ;  and  it  appears  to  us  that  that  is  the  position 
in  which  plaintiff  is  placed  by  the  averments  of  his 
petition.  As  he  knew  the  nature  of  the  claim  asserted 
against  him  and  the  fact  that  it  had  been  paid,  he  of 
necessity  knew  that  it  could  be  established  only  by  false 
testimony.  Yet  he  neither  pleaded  the  fact  of  payment 
.  nor  offered  evidence  to  prove  it.  If  he  had  not  known 
of  the  payment,  but  had  discovered  that  fact  since  the 
rendition  of  the  judgment,  the  case  might  be  different. 
But  that  he  did  know  it  is  fully  inferable  from  the  alle- 
gations of  the  petition,  and  upon  that  state  of  facts  he 
is  not  in  position  to  question  the  judgment.  He  has  had 
bis  day,  and  has  enjoyed  the  opportunities  afforded  by 

the  law  for  making  his  defense. 

Reversed. 
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Judgment ;  vacation  :  newly-discovered  widescil  Where  a 
minor  was  defendant  in  an  action  at  law,  and  the  oourt  appointed 
a  guardian  ad  litem  to  answer  for  him,  and  an  answer  was  filed 
denying  the  allegations  of  the  petition,  but  neither  the  minor  nor 
his  guardian  ad  litem  knew  that  the  debt  had  been  paid,  and  judg- 
ment was  rendered  against  the  minor,  but  afterwards  they  discor- 
ered  the  fact  of  payment  and  the  evidence  by  which  it  could  be 
proved ,  Tield  that  the  judgment  was  properly  vacated  and  a  new 
trial  granted,  imder  section  815-1  of  the  Code. 

Appeal  from  Lucas  District  Court — Hon.  Dell 

Stuart,  Judge. 

Filed,  May  29,  1888. 
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Mitchell  &  PenicTCj  for  appellant. 

Dungan  &  LeecJt^  for  appellee. 

Reed,  J. — This  is  a  proceeding  to  vacate  the  judg- 
ment referred  to  in  the  ( last  preceding )  case  of  Robert 
Heathcote  against  the  same  defendant.  The  case  made 
by  the  petition,  however,  is  quite  different  from  that. 
Plaintiff  is  a  minor,  and  the  court  appointed  a  guardian 
ad  litem  to  answer  for  him  in  the  action  in  which  the 
judgment  was  rendered,  and  an  answer  was  filed,  deny- 
ing the  allegations  of  the  petition  in  that  action.  It  is 
alleged,  however,  in  the  petition  that  neither  plaintiflE 
nor  the  guardian  ad  jLitem  knew,  when  the  cause  was 
tried,  that  the  claim  had  been  paid,  or  that  the  receipts 
of  defendant  acknowledging  the  payment  were  in  exist- 
ence, but  that  they  had  discovered  that  fact,  and  the 
evidence  by  which  it  could  be  proven,  since  the  trial. 
We  are  of  the  opinion  that,  on  the  facts  alleged  in  the 
petition  and  which  are  admitted  by  the  demurrer,  plain- 
tiff is  entitled  to  have  the  judgment  vacated  on  the 
ground  of  newly-discovered  evidence  and  of  fraud  on 

the  part  of  defendants  in  obtaining  it. 

Affirmed. 


Melhop,  Son  &  Co.  v.  Tathwell  et  al. 

Oontraot :  coMPOsrnoN  with  creditors  :  faymbnt  :  tender.  An 
insolvent  debtor  entered  into  an  agreement  with  his  creditors  to 
pay  them  fifty  per  cent,  of  their  respective  claims,  which  they 
agreed  to  accept  in  full  satisfaction.  Li  a  subsequent  action  to 
recover  the  full  amount  of  one  of  these  claims,  the  defendant 
offered  evidence  to  show  that  the  fifty  per  cent,  stipulated  for  in 
the  contract  had  been  placed  on  deposit  in  a  certain  bank,  and  that 
their  attorney  had  advised  plaintiffs'  attorney  of  that  fact,  and  that 
the  money  would  be  paid  upon  his  depositiiig  in  the  bank  his  clients* 
receipt  acknowledging  satisfaction  in  full  of  the  claim.  Held 
that  this  evidence  was  properly  excluded,  because  it  did  not  tend  to 
show  an  unconditional  offer  to  pay  as  provided  in  the  agreement ; 
and  that,  since  defendants  had  neither  performed  nor  offered  to  per- 
form their  part  of  the  contract,  judgment  was  properly  rendered 
for  the  full  amount  of  the  claim. 
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Appeal  from  Linn  District   Court. — Hon.  J.  H. 

Preston,  Judge. 

^      Filed,  May  31,  1888. 

Action  on  a  promissory  note  and  an  account  for 
goods  sold  and  delivered.  Defendants  pleaded  a  com- 
position contract,  whereby  plaintiffs  and  certain  other 
creditors  agreed  to  accept  fifty  per  cent  of  the  amounts 
severally  due  them  in  satisfaction  thereof.  The  cause 
was  tried  by  the  court,  and  judgment  was  entered  for 
plaintiffs  for  the  full  amount  claimed.  Defendants 
appeal. 

C.  J.  Deacon^  for  appellants. 

.  /.  W.  Jamison^  for  appellees. 

Reed,  J. — The  agreement  pleaded  by  defendants  is 
as  follows:  *'We,  the  undersigned  creditors  of  the 
firm  of  Tathwell  &  Brownell,  of  Springville,  Iowa,  do 
hereby  agree  to  accept,  in  full  payment  and  satisfaction 
of  our  accounts  and  claims  against  said  firm,  fifty  per 
cent,  of  said  accounts,  the  consideration  therefor  being 
that  all  of  the  creditors  of  said  firm  shall  accept  said 
fifty  per  cent,  of  their  said  accounts  or  claims  in  full 
payment  thereof  upon  a  composition  of  said  firm  with 
their  creditors  ;  said  fifty  per  cent,  to  be  paid,  one-half 
thereof  in  cash  when  the  creditors  shall  all  consent 
thereto,  and  the  remaining  one-half  of  fifty  per  cent,  to 
be  paid  in  six  months,  with  eight  per  cent,  interest, 
secured  by  note  of  J.  S.  Tathwell,  indorsed  by  J.  C. 
Goudy ;  said  firm,  however,  have  the  option  to  pay 
said  entire  fifty  per  cent  in  cash."  That  agreement 
was  signed  by  plaintiffs  and  certain  other  creditors  of 
defendants.  At  the  same  time  a  further  agreement  was 
entered  into  by  which  defendants  agreed  to  pay  a  speci- 
fied amount  as  attorney's  fees  to  plaintiffs'  attorney; 
the  suit  having  been  instituted  before  the  contract  was 
entered  into.  Defendants  alleged  a  tender  of  the 
amount  due  under  the  contract.     It  was  proven  on  the 
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trial  that  there  were  certain  creditors  who  did  not  sign 
the  contract.  Defendants,  however,  offered  evidence  to 
prove  that  they  had  accepted  fifty  per  cent,  of  the 
amounts  due  them  in  satisfaction  of  the  whole,  but  the 
court  excluded  the  evidence.  He  also  excluded  evi- 
dence of  an  offer  by  defendants  to  pay  to  plaintiffs  the 
fifty  per  cent,  stipulated  for  in  the  contract. 

The  judgment  that  defendants  are  liable  for  the  full 
amount  of  the  indebtedness  is  based  upon  the  following 
facts,  which  were  specially  found  by  the  court,   viz.: 

(1)  That  defendants  had  neither  paid  nor  tendered  the 
amount  which  plaintiffs,  by  the  terms  of  the  contract, 
agreed  to   accept  in  satisfaction  of    the    debt ;    and 

(2)  that  it  did  not  appear  that  all  of  defendai^ts'  credi- 
tors had  consented  to  the  composition.  If  either  of 
these  findings  was  fairly  arrived  at  it  will  afford  suffi- 
cient support  for  the  judgment ;  for,  by  the  terms  of  the 
agreement,  defendants  were  to  be  discharged  from  lia- 
bility for  the  full  amount  of  their  indebtedness  to  plain- 
tiffs only  on  the  payment,  at  the  time  and  in  the  manner 
named  in  the  contract,  of  the  stipulated  amount,  and  in 
case  the  other  creditors  would  consent  to  accept  the 
same  proportion  of  their  claims  in  full  satisfaction 
thereof ;  and,  to  entitle  defendants  to  relief  under  the 
agreement,  it  is  essential  that  they  show  a  compliance 
or  a  tender  of  compliance  with  its  requirements.  The 
evidence  which  they  offered  for  the  purpose  of  estab- 
lishing an  offer  of  payment  of  the  stipulated  proportion 
of  the  debt,  and  which  the  district  court  excluded,  con- 
sisted of  certain  letters  written  by  their  attorney  to  the 
attorney  for  plaintiffs,  in  which  he  was  advised  that  the 
amount  of  money  necessary  for  the  discharge  of  the 
indebtedness  under  the  provisions  of  the  contract  was 
on  deposit  in  a  certain  bank,  and  would  be  paid  or 
remitted  to  him  when  he  sent  to  or  deposited  with  the 
bank  a  receipt  in  the  name  of  his  clients  acknowledging 
full  satisfaction  of  the  indebtedness.  It  is  very  clear, 
we  think,  that  the  action  of  the  court  in  excluding  that 
evidence  is  right.  It  did  not  tend  to  show  an  uncondi- 
tional offer  by  defendants  to  perform  their  covenants  in 
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the  contract.  By  its  terms,  as  we  have  seen,  they  were 
to  pay  fifty  per  cent,  of  the  indebtedness.  Their  offer, 
however,  was  not  to  pay  that  amount  absolutely,  but  to 
pay  it  on  condition  that  plaintiffs  would  execute  and 
deliver  to  the  bank  a  written  acknowledgment  of  satis- 
faction of  the  whole  indebtedness.  But  plaintiffs,  while 
they  agreed  to  accept  that  amount  in  satisfaction  of  the 
debt,  did  not  agree  to  execute  or  deliver  a  written 
release.  Neither  did  they  agree  to  accept  the  amount 
from  the  bank  or  at  its  place  of  business.  Under  the 
terms  of  the  agreement  they  had  the  right  to  have  the 
money  paid  to  them  in  person,  or  at  least  to  their  attor- 
ney who  had  the  matter  in  charge.  As  defendants' 
offer,  then,  was  not  an  offer  to  perform  the  conditions 
as  agreed  upon  by  the  parties,  it  is  of  no  avail.  The 
finding  of  the  court  on  the  question  is  therefore  clearly 
right,  and,  as  that  finding  alone  would  fully  sustain  the 
judgment,  we  need  not  inquire  as  to  the  correctness  of 
the  ruling  excluding  the  evidence  offered  to  establish 
that  the  creditors  who  did  not  sign  the  agreement  had 

yet  assented  to  it  and  had  accepted  its  provisions. 

Affirmed. 


74    6741 
m    496    I 


74    574 
128    176 


The  State  v.  Hastings. 

Bastardy :  obdeb  AOAnrsT  father  for  suppoidir :  subsbquent  vaca- 
tion :  EFFECT.  In  a  bastardy  proceeding,  the  defendant  pleaded 
guilty,  and  an  order  was  made  that  he  pay  certain  installments 
for  the  support  of  the  child  **  until  the  further  order  of  the  court.** 
Afterwards,  in  a  supplementary  proceeding  by  the  father  to 
recover  the  child  with  a  view  of  supporting  it  himself,  the  custody 
was  left  with  the  mother,  but  the  order  to  pay  for  its  support  was 
vacated.  Held  that  this  order  was  a  proper  one,  in  view  of  the 
fact  that  the  father  had  recognized  the  child  as  his,  and  was, 
without  any  order  to  that  effect,  under  obligations  to  support  it. 
(See  Code,  sees.  1882,  2466.) 

Appeal  from  Hardin  District  Court — ^Hon.   H.  C. 

Henderson,  Judge. 

Filed,  May  81,  1888. 

This  is  a  proceeding  snpplementary  to  a  prosecu- 
tion under  the  statute  relating  to  the  support  of  bastard 
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children.  In  the  original  proceeding  the  defendant  was 
ordered  to  pay  five  dollars  a  month  towards  the  support 
of  the  child.  In  this  supplementary  proceeding  the 
order  was  vacated.    The  plaintijff  appeals. 

/.  -SI  Scales  and  H.  L.  Huff^  for  appellant. 

Geo. ,  W.   Ward,  for  appellee. 

RoTHROCK,  J. — Although  the  cause  Js  in  the  name 
of  the  state  as  plaintiff,  it  is  really  a  controversy  between 
George  Hastings,  the  father  of  the  child,  and  Anna  L. 
Lovell,  its  mother.  The  original  complaint  in  bastardy 
was  made  in  1879,  before  the  birth  of  the  child.  It  was 
heard  and  determined  in  May,  1880,  upon  a  plea  of 
guilty  by  defendant.  The  court  ordered  that  defendant 
pay  into  court,  for  the  benefit  and  support  of  the  child, 
the  sum  of  fifty  dollars,  and  that  he  pay  the  further  sum 
of  ten  dollars  every  sixty  days,  "until  the  further  order 
of  the  court.''  No  default  has  been  made  in  the  pay- 
ment required  by  the  order.  This  supplementary  pro- 
ceeding was  instituted  by  the  defendant,  in  which  he 
demanded  the  custody  of  the  child,  to  the  end  that  he 
could  take  it  to  his  home,  and  support  it  in  a  proper 
manner,  or,  in  the  event  that  the  care  and  custody  of 
the  child  should  be  denied  him,  the  order  requiring  him 
to  pay  ten  dollars  to  the  mother  every  sixty  days  be 
vacated.  There  was  a  full  trial  to  the  court,  and  the 
mother  was  awarded  the  continued  custody  of  the  child, 
and  the  defendant  was  released  from  the  payment  of 
any  further  sum  for  its  support.  From  this  order  the 
plaintiff  appeals.  Some  question,  is  made  about  the 
record  in  the  case  pertaining  to  the  bill  of  exceptions, 
and  the  certification  of  the  evidence.  We  think  the 
record  is  complete,  and  the  appeal  properly  presented, 
and  will  proceed  to  determine  the  case  upon  its  merits. 

The  district  court  was  of  opinion  that  the  child 
should  remain  with  its  mother.  The  defendant  did  not 
appeal  from  the  order,  and  it  is  not  necessary  to  con- 
sider the  question  as  to  whether  it  is  better  for  the  wel- 
Xare  of  the  child  that  it  should  remain  with  the  mother. 
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The  sole  question  is  whether,  under  the  facts  of  the 
case,  the  father  should  be  required  to  pay  to  the  mother 
a  fixed  sum  for  the  support  of  the  child.  There  can  be 
no  question  that  the  court  had  jurisdiction  to  vacate 
the  original  order.  The  power  to  vacate  is  expressly 
given  by  section  4722  of  the  Code,  and  the  order  itself 
reserves  to  the  court  the  power  to  vacate  it.  It  provided 
that  the  payments  shall  be  made  '"until  the  further 
order  of  the  court."  The  question  for  our  determina- 
tion is,  was  the  vacation  of  the  order  erroneous  ?  The 
defendant  is  possessed  of  considerable  property.  He  is 
an  unmarried  man,  and  maintains  a  house,  with  his 
mother  as  housekeeper.  The  mother  of  the  child  is  a 
divorced  woman,  with  two  or  three  children,  the  issue 
of  her  marriage.  She  is  poor,  and  supports  her  chil- 
dren by  her  labor.  Considering  these  facts  alone,  it 
would  seem  that  it  would  be  better  for  the  welfare  of 
the  child  that  its  custody  should  be  awarded  to  the 
father ;  and  it  would  also  be  thought,  from  the  situation 
of  the  parties,  that  the  father  ought  to  support  the 
child.  But  the  court,  in  vacating  the  order,  was,  no 
doubt,  influenced  by  other  considerations.  ,The  defend- 
ant is  not  thereby  released  from  the  support  of  the 
child.  By  his  plea  of  guilty  in  the  original  proceeding, 
and  by  express  written  averment  in  this  proceeding,  he 
claims  to  be  the  father  of  the  child.  By  this  recogni- 
tion the  child  stands  in  the  same  relation  to  him  as 
though  born  to  him  in  lawful  wedlock  (Code,  sec. 
2466);  and  he  is  chargeable  with  its  support.  Code, 
sec.  1332.  The  court  may  have  been  of  the  opinion  that 
it  would  be  better  for  the  child  to  leave  the  defendant 
with  this  general  obligation  upon  him  ;  and  we  are  not 
prepared  to  say  that. the  court  erred.  The  defendant's 
counsel  resists  this  appeal,  upon  the  ground  that  he  is 
not  discharged  from  his  obligation  to  support  the  child  ; 
and  we  think,  when  he  refuses  to  do  so,  it  will  be  time 
enough  to  use  compulsory  measures  to  compel  him  to 

support  his  offspring. 

Affirmed. 
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Michel  v.  Michel.  I'^^'H- 

j  90    280 

Appeal :  NO  SHOWING  of  service  of  notice.  Where  the  abstract  con* 
tains  a  notice  of  appeal,  but  contains  no  evidence  or  averment  that 
such  notice  was  served  on  the  appellee  or  his  attorney,  or  on  tha 
clerk  of  the  trial  court,  this  court  has  no  jurisdiction  except  to  di»- 
misfe  the  cause. 

Appeal  from  Linn  District  Court. 
Filed,  May  31,  1888. 
Thompson  &  Lanning^  for  appellant. 
No  appearance  for  appellee. 

Reed,  J. — Plaintiff  brought  an  action  for  divorce  in 
the  district  court  of  Linn  county,  oi)l  the  grou^d  of 
abandonment.  He  has  filed  in  this  court  an  abstract, 
which  contains  the  petition  and  evidence  introduced  on 
the  trial,  and  the  order  of  the  court  dismissing  the  peti- 
tion. The  record  also  shows  that  the  original  notice  was 
served  by  publication  in  a  newspaper  published  in  the 
county.  What  purports  to  be  a  notice  of  appeal  is  also 
set  out  in  the  abstract ;  but  there  is  no  evidence  in  the 
record  that  this  notice  was  ever  served,  either  on  the 
defendant  or  the  clerk ;  nor  is  there  any  averment  in  the 
abstract  that  it  was  served.  An  appeal  to  this  court  can 
be  taken  only  by  serving  a  written  notice  upon  the 
adverse  party,  or  his  attorney,  and  the  clerk.  Code, 
sees.  3178,  3179.  The  service  of  such  notice  is  essential 
to  give  this  court  jurisdiction  of  the  cause,  and  the  facts 
essential  to  jurisdiction  must  be  shown  by  the  record. 
As  it  does  not  appear  that  an  appeal  has  been  perfected 
in  the  case,  the  only  actiou  we  can  take  in  it  is  to  strike 
it  from  the  docket.  Dismissed. 
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The  State  v.  Davis. 

Criminal  Hvidenoe :  coNTRAmcroRT  statements  of  witness  out 
OF  COURT  :  INSTRUCTION.  Defendant  waa  charged  with  an  assault 
with  intent  to  commit  murder.  His  wife  gave  evidence  on  the 
trial  tending  to  prove  that  he  acted  in  self-defense.  In  rebuttal  the 
dtate  introduced  evidence  of  statements  made  by  her  before  the 
tHal,  which  were  inconsistent  with  her  testimony,  and  which,  if 
true,  showed  defendant  to  have  been  the  aggressor.  Held  that 
such  rebutting  evidence  was  admissible  only  as  affecting  the  credi- 
bility of  the  witness,  and  that  an  instruction  (see  opinion),  from 
which  the  jury  might  infer  that  it  was  to  be  considered  in  deter, 
mining  the  question  of  self-defense,  was  erroneous. 

Appeal   from    Lucas    District    Court. — Hon*.    Dell 

Stuakt,  Judge. 

Filed,  June  1,  1888. 

The  defendant  was  accused  by  indictment  of  the 
crime  of  assault  with  intent  to  commit  murder.  The 
jury  found  him  guilty  of  assault  with  intent  to  commit 
manslaughter,  and  the  court  pronounced  judgment 
against  him  on  the  verdict,  and  he  appeals. 

Mitchell  &  PenicJCj  for  appellant. 

A.  J.  BalceTj  Attorney  General,  for  the  State. 

Reed,  J. — Defendant's  wife,  who  was  present  at  the 
occurrence  in  question,  gave  evidence  on  the  trial,  and 
her  evidence  tended  to  prove  that  defendant,  in  the 
transaction,  acted  in  self-defense.  In  rebuttal,  the  state 
introduced  evidence  which  tended  to  prove  certain  state- 
ments or  admissions  made  by  her  before  the  trial,  which 
it  was  claimed  were  inconsistent  with  her  testimony. 
The  court  gave  the  following  instruction:  "There  has 
been  some  evidence  of  statements  by  witnesses  in  con- 
versations shortly  after   the    trouble   in   controversy. 
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Admissions  and  statements  made  by  parties  in  conver- 
sations should  be  received  and  considered  carefully.  All 
due  allowance  should  be  itiade  for  a  possible  misunder- 
standing of  what  the  party  said,  or  of  the  failure  of 
memory  to  correctly  retain  just  what  was  said.  Admis- 
sions and  statements  in  loose  and  random  conversations 
are  considered  to  be  of  an  inferior  grade  of  evidence. 
But  when  the  evidence  is  clear  and. satisfactory,  and  the 
admission  or  statement  was  clearly  understood  and  cor- 
rectly retained  by  the  memory  of  the  witness,  and  clearly 
stated  by  him,  then  the  evidence  is  entitled  to  the  same 
weight  and  consideration  as  other  satisfactory  evidence.'''* 
This  instruction  was  calculated  to  mislead  the  jury. 
They  would  understand  that  it  laid  down  a  rule  for  their 
government  in  considering  the  evidence  with  reference 
to  the  statements  and  admissions  of  defendant's  wife; 
for  that  was  the  only  evidence  in  the  case  to  which  it 
could  have  had  reference.  They  would  also  understand 
that,  if  the  alleged  statements  were  proven,  they  were  to 
consider  them  in  the  determination  of  the  case;  and, 
abstractly,  that  is  correct.  But  the  vice  of  the  instruc- 
tion is  that  it  gave  the  jury  no  direction  as  to  the  subject 
to  which  the  evidence  was  applicable.  If  the  witness 
made  the  statements  attributed  to  her,  and  theyi  are 
true,  the  defendant  was  the  aggressor ;  and,  under  the 
instruction,  the  jury  doubtless  understood  that  they 
were  to  consider  them,  if  they  found  them  proven,  in 
determining  that  question.  But,  as  it  is,  they  were  mere 
hearsay.  The  state  was  entitled  to  introduce  the  evi- 
dence as  affecting  the  credibility  of  the  witness,  but  for 
no  other  purpose,  and  the  jury  should  have  been  so 
instructed.  It  is  true,  the  court,  in  another  instruction, 
told  the  jury  that  a  witness  might  be  impeached  by 
proof  of  statements  made  by  him  at  other  times  contra- 
dictory of  his  testimony.  But  they  were  not  told  that 
the  evidence  of  contradictory  statements  could  be  con- 
sidered only  in  that  connection.  The  vice  of  the  instruc- 
tion was  therefore  not  cured. 

Reversed. 
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The  State  v..  Smith. 

1.      Appeal :    FROM  ORDER  SETTIKG  ASIDB  mDICTHENT :    EVIDENCE  IN 

ABSTRACT.  Where  a  motion  to  set  aside  an  indictment  is  based  on 
a  oertain  alleged  fact,  and  is  sustained,  and  the  state  appeals,  and 
admits  in  its  abstract  that  the  allegation  on  which  the  motion  was 
based  is  true,  this  court  can  review  the  ruling,  and  it  is  not  neces- 
sary that  the  abstract  should  contain  all  the  evidence  Bufamitted  to 
the  court  below  in  support  of  the  motion. 

8.    Criminal  Law :  right  to  be  confronted  with  wttnessbs  :  fbo- 

CEEDINGS    before    GRAND  JT7RY :    DOCUMENTARY  EVIDBNCB.      The 

constitutional  right  of  one  accused  of  a  crime  to  be  confronted 
with  the  witnesses  against  him  does  not  relate  to  investigations  by 
the  grand  jury,  nor  does  it  have  any  reference  to  documentary  evi- 
dence in  any  case.    (See  State  v.  Matlock,  70  Iowa,  229). 

^  :  UQUOR  NUISANCE  :  PHARMACIST'S  REPORT  OF  SALES  AS  EVI- 

DiiixcE  AGAINST  HIM.  Where  a  pharmacist  holding  a  permit  to  sell 
intoxicating  liquors  is  indicted  for  keeping  a  nuisance  under  the 
prohibitory  liquor  law,  the  indictment  will  not  be  set  aside  because 
the  grand  jury  received  and  considered  as  evidence  against  him  his 
monthly  reports  which  the  law  required  him  to  file  with  the 
auditor,  on  the  ground  that  to  use  such  reports  against  him  is  com- 
pelling him  to  testify  against  himself. 

4.  Indictment :  sbttiko  aside  :  insxtfficient  evidence.  An  indict- 
ment cannot  be  assailed  upon  motion  on  the  ground  that  it  is  not 
sustained  by  sufficient  evidence.  i 

Appeal  from  Jasper  District  Court. — Hon.  D.  Ryan, 

JuUge. 

PiLEP,  June  4,  1888. 

The  defendant  was  indicted  for  the  crime  of  main- 
taining a  nuisance  by  keeping  a  place  for  the  unlawful 
sale  of  intoxicating  liquors.  The  indictment  is  in  the 
usual  and  lawful  form.  Upon  a  motion  made  by  defend- 
ant, the  district  court  set  aside  the  indictment.  From 
this  decision  the  state  appeals. 

A.  J.  BaTcerj  Attorney  General,  and  A.  Ml  Edrrahj 
County  Attorney,  for  appellant. 

Winslow  &  Varnum^  for  appellee. 
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Beck,  J. — I.  The  motion  to  set  aside  the  indict- 
ment sustained  by  the  district  court  contained  the  fol- 
lowing statement  of  the  grounds  upon  which  it  was 
based:  "The  grand  jury  returning  the  indictment 
herein  received  and  acted  upon  evidence  which  was  ille- 
gal, in  violation  of  the  bill  of  rights,  and  contrary  to 
the  fifth  amendment  to  the  constitution  of  the  United 
States ;  that  is  to  say,  the  law  authorizing  registered 
pharmacists  to  sell  intoxicating  liquors,  having  a  permit 
therefor,  also  requires  that  they  shall  make  monthly 
reports  to  the  auditor  of  the  county  of  all  sales  made 
by  them.  Such  reports  are  made  in  obedience  to  law, 
and  can  never  be  made  the  basis  upon  which  to  found  a 
criminal  charge  ;  nor  can  such  reports  be  offered  in  evi- 
dence  against  the  person  making  them,  upon  the  trial  of 
a  criminal  charge  against  him.  And  the  grand  jury  in 
this  case,  as  shown  by  the  evidence  returned  with  the 
indictment,  received  such  reports  and  acted  upon  the 
same,  and  such  action  was  and  i^  illegal,  and  the  indict- 
ment based  thereon  is  illegally  found  and  void.'^  The 
motion  was  sustained  upon  these  grounds. 

II.  Counsel  for  the  defendant  insist  that  the  decis- 
ion of  the  district  court  must  be  sustained,  for  the  rea- 
1.  Appeal:  from  ^3^°  *^^*  ^^®  abstract  fails  to  show  all  the 
Mkfefifdiit?  evidence  submitted  to  the  court  in  support 
of  the  motion,  and  that  there  was  such  evi- 
dence other  than  that  found  in  the  tran- 
script of  the  record  upon  which  the  case  is  submitted. 
This  is  not  denied  by  the  attorney  general.  We'  do  not 
think  it  necessary  that  all  the  evidence  given  to  the 
court  below  in  support  of  the  motion  should  be  before 
us,  to  the  end  that  the  decision  complained  of  may  be 
reviewed.  The  evidence  upon  which  the  court  acted,  we 
will  presume,  was  pertinent  to  the  issue  presented  by  the 
motion,  and  was  of  no  other  character.  It  could  not 
therefore  have  been  broader  than  the  allegations  of  the 
motion,  and  contained  matter  not  contemplated  therein. 
Whatever  evidence  was  submitted  upon  the  motion,  in 
the  absence  of  a  showing  in  the  record  to  the  contrary, 
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we  will  presume  establishes  the  fact  upon  which  the  dis- 
trict court  based  its  rulings.  These  facts,  we  will  fur- 
ther presume,  were  those,  and  none  other,  alleged  in  the 
motion  as  grounds  thereof,  for  the  district  court  could 
not  correctly  have  based  the  ruling  upon  any  other 
facts.  We  will  not  presume  that  such  a  thing  was  done, 
but,  on  the  contrary,  will  presume  that  it  was  not  done. 
It  is,  therefore,  unnecessary  that  there  should  be  before 
tis  for  consideration  other  or  further  evidence  than  is 
found  in  the  abstract  upon  which  the  case  is  submitted 
to  us  for  decision.  The  abstract  shows  that  the  grand 
jury  received  and  considered  as  evidence  the  monthly 
reports  referred  to  in  the  motion,  and  the  district  court 
held,  and  so  ruled,  that  such  evidence  was  unauthorized 
by  law,  and  by  reason  thereof  the  indictment  was  ille- 
gally found,  and  thereupon  it  was  set  aside. 
'  III.  We  are  now  required  to  determine  whether 
the  decision  of  the  district  court  setting  aside  the  indict- 
ment is  correct.  This  is  the  only  question  remaining 
for  our  determination.  The  defendant,  being  a  regis- 
tered pharmacist  holding  a  permit  authorizing  him  to 
sell  intoxicating  liquors,  was  required  by  the  statute  to 
make  the  monthly  reports  referred  to  in  the  motion. 
These  reports  became  records  of  the  auditor's  office.  See 
chapter  88,  sec.  2,  Acts  2l8t  Gen.  Assem. ;  J^ale  v. 
Thompson^  ante^  p.  119.  The  permit  held  by  defendant 
did  not  protect  him  from  prosecution  and  conviction  for 
sales  of  intoxicating  liquors  for  purposes  other  than  those 
authorized  by  law.  State  v.  Ward^  36  N.  W.  Rep.  765. 
IV:  Counsel  for  defendant  first  insists  that  article 
one,  section  ten,  of  the  constitution  of  the  state,  which 
«.  CRimwAL  declares  that  in  all  prosecutions  for  crimes 
bVoon^nted  *1^®  accused  **  shall  be  confronted  with  the 
SsMs^pro-  witnesses  against  him,'^  was  violated  by  the 
blf^ie^Srand  admissiou  of  the  evidence  in  question  before 
mSti^evi-  the  grand  jury.  But,  in  the  first  place,  the 
denoe.  evidence  was  not  admitted  in  the  prosecu- 

tion of  the  crime  of  which  defendant  was  charged,  but 
before  the  grand  jury  making  the  charge.  The  provis- 
ion, if  bearing  the  construction  claimed  by   counsel. 


V. 
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would  defeat  all  indictments,  unless  the  accused  and  the 
witnesses  against  him  were  ''confronted"  before  the 
grand  jury.  Such  a  thing  is  never  done,  and  has  never 
been  claimed  as  the  right  of  the  accused,  and  is  unauthor- 
ized by  law.  But  the  objection,  if  made  at  the  tiial 
of  an  indictment,  would  not  be  good,  for  the  evidence 
objected  to  is  a  matter  of  record,  to  which,  this  court 
has  decided,  the  constitutional  restriction  in  qu^tion  is 
not  applicable.     State  v.  Matlock^  70  Iowa,  229. 

V.    Counsel  for   defendant  maintain  that,  by  the 
admission  of  the  evidence  in  question  before  the  grand 

J  .  jjq^^y     j'lry,  defendant  was  made  to  testify  against 

ShlSSaciWs  l^™self,  which  is  in  conflict  with  the  consti- 
2f«  wTivi-  t^tioJ^  fi^  tti®  United  States,  the  statutes  of 
hta?®  ****"*'  this  state,  and  the  common  law  as  recog- 
nized by  all  the  courts  of  the  country.  It  is 
probably  settled  by  the  decisions  of  the  United  States 
supreme  court  that  the  provision  of  the  federal  consti- 
tution (fifth  amendment)  relied  upon  by  counsel  is 
applicable  alone  to  prosecutions  arising  under  the  laws  of 
the  United  States.  We  need  not  pursue  inquiry  in  that 
direction,  but  regard  as  coitect  counsel's  position  that 
defendant  cannot  be  required  to  give  evidence  against 
himself,  and  is  protected  in  that  regard  by  all  statute, 
constitutional  and  common-law  guaranties  to  the  fullest 
extent,  as  claimed  by  counsel.  We  are  brought  to 
inquire  whether  defendant  was  required  or  did  become 
a  witness  against  himself  by  the  admission  in  evidence 
before  the  grand  jury  of  the  reports  which  he  made  in 
obedience  to  the  requirements  of  the  law.  The  case  is 
this  and  nothing  more  :  The  defendant,  in  the  discharge 
of  a  requirement  of  the  law,  deposited  with  the  county 
auditor  certain  reports  verified  by  him,  which  became  a 
part  of  the  records  of  the  auditor's  office.  These  were 
admitted  in  evidence  before  the  grand  jury.  With  their 
effect  as  evidence  we  have  nothing  to  do  ;  no  question  in 
that  direction  is  raised.  These  papers  are  not  to  be 
regarded  as  the  testimony  of  defendant.  They  were 
written,  verified  and  deposited  with  the  auditor  by 
defendant.    Thereupon  they  became  public  records  of 
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the  office,  which  are  open  to  the  inspection  of  all,  and 
may  be  used  in  evidence  in  all  cases  between  all  parties, 
when  competent,  to  establish  any  fact  in  issue  for  judi- 
cial determination.  Because  defendant  may  be  affected 
by  the  facts  they  disclose — may  be  shown  to  be  a  viola- 
tor of  the  law  thereby — he  cannot  object  to  their  compe- 
tency, or  claim  that  his  rights  are  violated  by  their  use 
in  establishing  the  truth  which  may  tend  to  convict  him 
of  crime.  An  officer,  or  another  charged  with  the  duty 
of  making  and  verifying  a  document  which  becomes  a 
public  paper  or  a  public  record,  cannot  claim  that,  while 
it  is  evidence  against  or  for  all  other  men,  he  must  be 
shielded  from  the  effect  of  the  truth  it  discloses,  for  the 
reason  that  he  wrote  or  verified  it,  and  these  acts  of  his 
own  tend  to  show  he  was  a  violator  of  the  law.  If  the 
rule  contended  for  by  counsel  be  recognized,  embezzlers, 
those  who  alter  or  falsely  keep  public  or  private 
accounts,  those  who  prepare  and  publish  as  correct  false 
and  fraudulent  documents,  and  others  equally  guilty,  in 
numerous  cases  which  can  be  mentioned,  will  all  escape 
the  condemnation  which  their  own  acts  demand.  So 
would  the  rule  forbid  the  introduction  in  evidence  of 
admissions  and  confessions,  for  the  reports  in  question 
.  are  to  be  regarded  as  of  that  character. 

VI.  But  for  another  reason  the  motion  was  errone- 
ously sustained.  An  indictment  cannot  be  assailed  by  a 
4.  iitoictmbnt:    ™<^tioii  Oil  the  ground  that  it  was  found 

fniufflctent**   upou  incompetent  or  insufficient  testimony. 

eyidence.  (jode,  secs.  4337,  4344;  Slate  v.  Tucker, 
20*  Iowa,  608;  Slate  v.  Morris,  36  Iowa,  272;  Siate 
V.  Fowlei,  52  Iowa,  103.  The  Code,  in  the  sections 
above  cited,  prescribes  the  grounds  upon  which 
an  indictment  may  be  set  aside  on  the  motion  of  the 
defendant.  The  insufficiency  or  incompetency  of  the 
evidence  upon  which  it  is  found,  or  the  fact  that  the 
rights  of  the  accused  were  violated  in  the  proceeding 
before  the  grand  jury,  are  not  causes  for  setting  aside 
the  indictment  under  the  statute.  This  point  was  not 
made  on  the  submission  of  the  case  for  our  decision. 
We  present  it  here  for  the  reason  that  we  do  not  wish, 
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by  silence,  to  ^ive  seeming  sanction  to  the  anthority  of 
the  district  court  to  review  on  motion  the  evidence  upon 
which  a  grand  jury  acted. 

In  our  opinion,  the  district  court  erred  in  sustaining 
the  motion  to  set  aside  the  indictment. 

Reversed. 


The  Des  Moines  Street-Railway  Company  v.  The      \  bo  n\ 
Des  Moines  Broad-Gauge  Street- Railroad  Q|  g|l 

Company  et  al. 

Cities  and  Towns :  beoulation  of  street  railways  :  "^stbd 
rights:  violation  op  injunction:  punishment:  costs.  By  a 
former  decree  of  this  court,  the  city  of  Des  Moines,  the  mayor  and  « 

marshal  thereof,  and  their  successors  in  office,  were  enjoined  from 
'  '*  interfering  in  any  way  with  the  construction,  extension  or  opera- 

tion, hy  animal  power,  of  the  plaintiff's  line  of  street  railway  upon 
any  of  the  streets  of  the  city  of  Des  Moines ;  provided,  this  decree 
shall  not  be  held  to  operate  as  a  restraint  upon  the  city  of 
Des  Moines  of  a  proper  police  and  equitable  control  over  the  streets 
of  said  city,  and  the  power  to  make  reasonable  regulations  as  to  the 
manner  of  construction  of  said  lines,  the  places  in  the  streets  where 
the  same  shall  be  located,  and  the  character  and  extent  of  service 
that  shall  be  furnished  thereon."  The  ordinance  under  which  plain- 
tiff 's  railway  was  built  and  operated  did  not  designate  the  width  of 
track  to  be  adopted,  but  plaintiff  adopted  a  narrow-gauge  track  and 
had  operated  it  for  fifteen  years.  Shortly  after  said  injunction  was 
issued,  the  city  passed  resolutions  requiring  the  tracks  of  all  street 
railways  to  be  of  the  standard  or  broad  gauge.  Under  these  resolu- 
tions, the  mayor  and  marshal  of  the  city  arrested,  or  caused  to  be 
arrested,  employes  of  the  plaintiff  while  engaged  in  laying  down 
an  extension  of  its  narrow-gauge  track  on  one  of  the  city  streets. 
Held— 

(1)  That  the  city  did  not  have  the  power  to  require  the  plaintiff 
to  use  the  broad  gauge  in  extending  its  track. 

^  (3)  That  the  mayor  and  marshal  were  guilty  of  a  violation  of  the 

•  injunction ;  but 

(3)  That,  since  they  did  the  acts  complained  of  only  because  they 
believed  it  to  be  their  duty  to  do  them  under  the  resolutions  and 
ordinances  of  the  city,  they  should  not  be  punished,  excep* 
nominally,  provided  they  will  file  with  the  clerk  a  written 
assurance  that  they  will  not  again  violate  the  injunction ; 
but  that  they  must  pay  the  costs. 
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Original  proceeding   in  this  court  for  contempt  in 

molating  an  injunction. 

Filed,  June  4,  1888. 

Parsons  &  Perry  and  Kauffman  <fe  Ouernsey^  for 
plaintiff. 

Cummins  <fe  Wright  and  J.  H.  Detrick^  lor 
defendants. 

Per  Curiam. — At  a  prior  term  of  this  court,  in  cer- 
tain causes  therein  pending,  in  which  the  plaintiff,  the 
defendant  railway  company  and  the  city  of  Des  Moines 
were  parties,  a  decree  was  "entered  enjoining  and 
restraining  the  city  of  Des  Moines,  the  mayor  and  mar- 
shal thereof,  and  their  successors  in  office,  from  "inter- 
fering in  any  way  with  the  construction,  extension  or 
operation,  by  animal  power,  of  the  plaintiff's  line  of 
street  railway  upon  any  of  the  streets  of  the  city  of  Des 
Moines:  provided,  this  decree  shall  not.be  held  to 
oi)erate  as  a  restraint  upon  the  city  of  Des  Moines  of  a 
proper  police  and  equitable  control  over  the  streets  of 
said  city,  and  the  power  to  make  reasonable  regulations 
as  to  the  manner  of  construction  of  said  lines,  the  places 
in  the  streets  where  the  same  shall  be  located,  and  the 
character  and  extent  of  service  that  shall  be  furnished 
tiiereon.'*  Subsequent  to  entering  such  decree,  and  on 
the  twenty-fifth  day  of  May,  1888,  when  the  plain- 
tiff was  engaged  in  laying  down  its  railway  track 
along  and  upon  Grand  avenue,  a  street  in  said 
city,  the  defendant,  William  L.  Carpenter,  mayor, 
and  Alfred  Jarvis,  marshal  thereof,  interrupted  and 
arrested,  or  caused  to  be  arrested,  men  in  the  employ  of 
plaintiff,  and  engaged,  under  its  direction,  in  laying 
down  said  track;  and  the  plaintiff  claims  that  in  so 
doing  the  said  Carpenter  and  Jarvis  are  in  contempt  of 
the  authority  and  decree  of  this  court,  and  the  object  of 
this  proceeding  is  to  punish  them  therefor.  In  response 
to  a  rule  to  show  cause  why  they  were  not  in  contempt, 
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the  said  Carpenter  and  Jarvis,  admitted  that  they  had 
caused  the  arrest  of  the  employes  of  the  plaintiff,  and 
had  interrupted  and  prevented  it  from  laying  down 
its  track  upon  said  avenue,  and  justified  the  same 
under  and  by  virtue  of  certain  resolutions  of  the  city 
of  Des  Moines.  It  appears  from  the  record  that  the 
gauge  of  the  plaintiff '  s  road  Is  three  and  one-half  feet, 
and  that  such  gauge  was  adopted,  as  the  plaintiffs 
claim,  under  and  by  virtue  of  an  ordinance  of  the  city, 
passed  in  1866,  granting  the  plaintiff  the  exclusive  right 
to  lay  its  tracks  in  the  streets  of  the  city,  and  operate 
the  same  with  animal  power.  The  ordinance  failed  to 
prescribe  the  gauge  of  the  road,  but  it  is  a  conceded 
fact  that  the  plaintiff  adopted  the  gauge,  laid  its 
tracks,  maintained  and  operated  the  same,  for  the  last 
fifteen  years,  without  pbjection  upon  the  part  of  the 
city,  until  the  passage  of  the  resolutions  relied  upon 
by  said  defendants  in  justification  of  their  acts.  There 
is  nothing  in  the  record  showing  that  any  other  gauge 
of  road  was  ever  used  or  operated  by  the  plaintiff 
under  said  ordinance.  On  the  twenty-third  day  of  May, 
l&rS,  the  city  council  passed  a  resolution  declaring 
that  the  tracks  of  all  street  railroads  occupying  or 
desiring  to  occupy  the  streets  of  the  city  shall  be  so 
laid  that  the  same  shall  be  of  the  standard  or  broad 
gauge, — four  feet  eight  and  one-half  inches  wide.  The 
declared  object  of  this  resolution  was  to  '*  protect  the 
rights  of  the  traveling  public  against  a  great  nuisance 
and  obs'truction  of  travel."  On  the  succeeding  day  the 
city  council  adopted  a  preamble  and  certain  resolu- 
tions, which  are  quite  lengthy.  The  substance  of  the 
preamble,  or  recital  of  facts  upon  which  the  resolu- 
tions are  based,  is  that  the  plaintiff  had  in  many  speci- 
fied particulars  violated  the  ordinance  of  1866,  and 
therefore  the  council,  by  the  adoption  of  the  resolu- 
tions last  referred  to,  declared  all  rights  of  the  plain- 
tiff under  said  ordinance  forfeited,  and  directed  an 
action  to  be  commenced  to  enforce  the  forfeiture,  and 
the  plaintiff  was  forbidden  and  prohibited  from  oper- 
ating  its  road,   or  laying   down   any    tracks   in   the 
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streets  of  the  city.  After  the  issuance  of  the  rale  to 
show  cause,  the  city  council  adopted  another  pre- 
amble and  resolutions  not  materially  dijBferent  from 
those  last  above  referred  to,  except  that  the  object 
and  purpose  of  the  council  is  declared  to  be  that  the 
forfeiture  declared  should  not  take  effect  until  the 
passage  of  an  ordinance,  which  is  set  out  in  the 
record,  granting  the  plaintiff  the  right  to  operate  its 
road  by  animal  power  upon  certain  terms  and  condi- 
tions materially  different  from  the  ordinance  of  1866. 
The  foregoing  is  a  sufficient  statement  of  the  material 
facts,  and  counsel  have  elaborately  argued  the  ques- 
tions involved.  We  are  pressed  for,  and  the  necessi- 
ties of  the  case  seem  to  require,  an  early  decision. 
We  therefore  deem  it  best  to  briefly  state  our  conclu- 
sions, without,  for  the  want  of  time,  stating  our 
reasons  therefor,  or  the  citation  of  authorities  in  sup- 
port of  our  conclusions. 

I.  Under  the  pleadings  and  issues  in  the  actions 
on  w  hich  the  decree  of  this  court  is  based,  we  have  a 
clear  conviction  that  the  city,  and  officers  thereof,  were, 
by  such  decree,  enjoined  from  interfering  with  or  in  any 
manner  preventing  the  plaintiff  from  laying  its  track  on 
Grand  avenue  so  as  to  connect  its  system  of  road  on  the 
east  and  west  sides  of  the  Des  Moines  river. 

II.  That  the  resolutions  passed  by  the  city  council 
since  the  rendition  of  the  decree,  and  the  proposed 
passage  of  the  additional  ordinance,  affords  no  excuse 
or  Justification  of  the  acts  of  the  mayor  and  marshal. 

III.  We  have  not  considered  the  right  of  the  city 
to  forfeit  the  contract,  or  whether  the  matters  relied  on 
justify  the  same,  or  whether  the  city  has  authority  to 
forbid  the  laying  down  of  any  street  railway  in  any 
street,  or  part  of  a  street,  in  the  city. 

IV.  We  are  of  the  opinion  that  the  city  does  not 
now  have  the  power  to  require  the  plaintiff  to  lay  down 
such  additional  track  as  it  may  desire  to,  on  a  different 
gauge  from  that  heretofore  in  use. 

V.  We  are  satis^ed  that  William  L.  Carpenter, 
mayor,  and  Alfred  Jarvis,  marshal,  of  the  city  of  Des 
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Moines,  disobeyed  the  decree  of  this  court,  for  the  reason 
only  that  they  believed  it  their  duty  to  do  so  under  the 
resolutions  and  ordinances  of  the  city.  Therefore  they 
should  not  be  punished,  except  nominally,  provided  they 
will  not  further  interrupt  the  plaintiff  in  laying  down 
its  track  on  Grand  avenue ;  and  their  assurance  in  wilt- 
ing, filed  with  the  clerk,  that  they  will  not  do  so,  will 
be  regarded  as  sufficient.  They,  however,  must  pay 
costs. 


The  State  v.  Kellt. 

1.    Ctiminal  Law  :  uabiuty  of  wifb  for  acts  donb  in  husband's 

PRESENCE  :  PRESUMFTION  OF  COERCION  :  EVIDENCE  TO  REBUT.     The 

law  presumes  that  the  influence  of  a  husband  over  his  wife  is  such 
that  she  is  not  held  criminally  liable  for  unlawful  acts  done  by  her 
in  his  presence,  unless  there  is  evidence  to  rebut  this  presumption, 
and  satisfy  the  jury  that  she  was  exercising  a  free  volition  and  was 
guilty  of  an  independent  criminal  act ;  and  the  mere  fact  that  she 
attempts  to  conceal  her  husband^s  crime  does  not  make  her  a  party 
to  it,  but  evidence  of  such  efforts  on  her  part  may  be  considered  as 
bearing  upon  her  guilt  or  innocence  of  the  crime.  (Compare 
State  V.  Fitzgerald,  49  Iowa,  260.) 

3.      :  MURDER   BY   HUSBAND  :   COMPLICITY   OF   WIFB  :  EVIDENCE. 

'  The  evidence  in  this  case  considered  (see  opinion  ),  and  Md  that  it 
was  not  sufficient  to  sustain  a  verdict  of  manslaughter, — it  not 
appearing  therefrom  that,  when  the  murder  was  committed  by 
defendant's  husband,  she,  if  present,  took  any  part  therein  either 
by  word  or  act ;  or,  if  she  did,  it  did  not  rebut  the  presumption 
that  she  was  coerced  by  her  husband. 

Appeal  from  Lucas  District  Court.— B.o:s.  Chables 

D.  Legqett,  Judge. 

Piled,  June  4,  1888. 

Indictment  for  murder.    Trial  by  jury,  and  verdict 
and  judgment  for  manslaughter.    Defendant  appeals. 

Mitchell  &  Penickj  for  appellant. 

A.  J.  Baker^  Attorney  General,  for  the  State. 
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RoTHROCK,  J. — The  defendant  was  jointly  indicted 

with  her  husband,  Thomas  Kelly,  for  the  murder  of  one 

1.  Criminal       Charles    Archibald.    Thomas     Kelly    was 

STwif?^?^   first  tried.     He  was  convicted,  and  is  now 

J25»S3*8*^    confined  in  the  penitentiary.     The  evidence 

pJSSm1?tioii    shows  conclusively  that  the  deceased  was 

evid^nci  to'    brutally  murdered  by  Thomas  Kelly,  and 

rebut.  ^Yie  question  presented  to  the  jury  upon  the 

trial  of  the  defendant   was  whether  she  participated 

with  her  husband  in  the  commission  of  the  crime. 

The  court  gave  the  jury  the  following  among  other 
instructions : 

"  The  law  presumes  that  the  influence  of  a  husband 
over  his  wife  is  such  that  she  is  not  held  criminally 
liable  for  unlawful  acts  done  by  her  in  his  presence, 
unless  there  is  evidence  to  rebut  this  presumption,  and 
satisfy  the  jury  that  the  wife  in  what  she  did  was  exer- 
cising a  free  volition,  and  was  guilty  of  independent 
criminal  action  on  her  own  part ;  and  if  yon  find  from 
the  evidence  that  tlie  defendant  Margaret  Kelly  was 
concerned  in  the  commission  of  or  did  the  criminal  act 
charged  in  the  indictment  to  have  caused  the  death  of 
Charles  Archibald,  or  aided  or  abetted  its  commission, 
but  that  what  she  so  did  was  done  in  the  presence  of  her 
husband,  the  law  presumes,  if  there  is  no  evidence  to 
the  contrary,  that  she  was  coerced  by  her  husband  to  do 
all  such  criminal  acts  as  were  done  by  her  in  his  pres- 
ence ;  and  she  cannot  be  found  guilty  of  such  acts  by 
your  verdict,  unless  you  find  from  the  evidence  that  she 
was  exercising,  in  what  she  did,  a  free  will  to  do  or  not 
to  do,  and  an  independent  criminal  action  on  her  own 
part.  But  if  you  find  from  the  evidence  that  she  was  so 
exercising  a  free  will,  and  an  independent  criminal 
action,  the  mere  presence  of  her  husband  at  the  time 
she  did  any  criminal  act  will  not  protect  her  from  its 
consequences.  The  law  does  not  require  a  wife  to 
become  an  informer  against  her  husband,  or  to  expose 
his  crimes  or  infamies ;  and  if  you  do  not  find  from  the 
evidence,  when  considered  under  the  instructions  of  the 
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court,  that  she  was  concerned  in  the  commission  of  J  the 
criminal  acts  charged  in  the  indictment,  bat  yon  do  find 
that  after  they  were  committed  the  defendant  did  s^cta 
tending  to  conceal  the  crime  of  her  husband,  or  to  divert 
suspicion  from  him,  such  acts  would  not  render  her 
guilty  of  his  criminal  acts.  But  you  may  consider  evi- 
dence of  acts  done  by  the  defendant  after  the.  killing 
of  Charley  Archibald,  and  tending  towards  such  killing, 
or  intending  to  divert  suspicion  from  defendant  or  her 
husband,  in  connection  with  the  other  evidence  in  the 
case,  as  bearing  upon  her  guilt  or  innocence  of  the  acts 
charged  in  the  indictment." 

It  appears  from  the  evidence  that  the  deceased  was 

a  feeble  old  man,  who  lived  in  a  house  alone ;  that  he 

^     had  a  considerable  sum  of  money ;  and  that 

2.  ;  murder  ,       .  ^-  ..,-,-«        i  •-••       -. 

by  hnsband :   he  frequently  visited  the  house  of  defend- 

oomplicity  of  *  •/ 

wife:evi-  aut  and  her  husband,  who  lived  near  to 
him.  He  was  at  their  house  on  the  evening 
of  April  7,  1886.  On  the  next  morning  his  dead  body 
was  found  near  his  own  house.  He  had  been  murdered, 
and  his  body  dragged  from  the  house  of  the  defendant 
to  where  it  was  found.  Blood-stains  were  found  in  the 
house  of  the  defendant,  and  upon  the  clothes  worn  by 
Thomas  Kelly.  There  were  other  unmistakable  evi- 
dences that  the  murder  was  committed  in  Kelly's  house. 
A  tin  can  with  some  twelve  hundred  dollars  in  it  was 
found  concealed  in  a  coal-house  attached  to  Kelly's 
house.  There  is  no  direct  evidence  that  the  defendant 
participated  in  the  crime.  There  were  no  blood-stains 
found  upon  her  clothing,  and,  indeed,  there  is  no 
evidence  in  the  case  in  any  way  connecting  her  directly 
with  the  acts  of  violence  which  produced  the  death  of 
Archibald.  She  admits  in  her  testimony  that  she  was 
present  in  her  house  with  her  husband  and  Archibald, 
and  that  the  first  she  knew  of  any  intention  to  do  harm 
to  Archibald,  her  husband  struck  him,  and  knocked 
him  from  the  chair  on  which  he  was  sitting,  and  that 
she  then  ran  from  the  house,  and  remained  away  for  a 
time,  and  that  upon  her  return  Archibald  was  not  there. 
The  fact  was  that  the  body  had  been  placed  in  the  cellar 
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of  the  house :  and  it  appears  pretty  clearly  that  it  was 
removed  therefrom  in  the  night,  and  dragged  to  the 
place  where  it  was  fonnd  on  the  next  morning.  No  wit- 
ness testified  to  any  fact  connecting  her  with  any  act 
done  in  connection  with  the  crime  until  the  next  morn- 
ing. It  appears  from  the  testimony  of  some  of  the  wit- 
nesses that  she  then  did  certain  acts  with  the  evident 
purpose  of  concealing  the  crime.  These  acts  consisted  of 
sweeping  a  walk  over  which  the  body  had  been  dragged 
so  as  to  wipe  out  the  trail  or  marks  made  upon  the 
walk  by  the  body,  and  by  covering  up  certain  spots  or 
marks  upon  the  track,  by  moving  her  feet  backward  and 
forward.  Indeed,  there  is  little  doubt  from  the  evidence 
that  the  defendant  did  acts  tending  to  conceal  the  crime, 
and  divert  suspicion  from  her  husband. 

We  think  the  law  with  reference  to  the  criminal 
responsibility  of  a  married  woman  was  correctly  given 
by  the  court  to  the  jury  in  the  instruction  above  set  out. 
See  State  v.  Fitzgerald^  49  Iowa,  260 ;  1  Whart.  Crim. 
Law,  sec.  71  et  seq.  ;  1  Bish.  Crim.  Law,  sec.  358,  et  seq. 
But  we  think  if  the  jury  had  followed  the  instruction 
there  was  no  evidence  to  warrant  a  verdict  against  the 
defendant.  We  have  read  the  evidence  with  care,  and, 
giving  it  the  fairest  and  fullest  consideration,  we  fail  to 
find  any  ground  for  holding  that  if  the  defendant  was 
present  when  the  crime  was  committed  she  took  any 
part  therein,  either  by  word  or  act ;  and,  if  she  did, 
there  is  no  evidence  rebutting  the  presumption  that  she 
acted  under  the  coercion  of  her  husband. 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
certain  instructions  asked  in  behalf  of  the  defendant. 
We  think  they  were  rightly  refused.  The  instructions 
of  the  court  upon  the  questions  involved  were  as  favor- 
able to  the  defendant  as  could  fairly  be  asked. 

The  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  upon  the  ground  that  the  ver- 
dict is  without  support  in  the  evidence. 

Revbbsed. 
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WoosTEB  V.  The  Chicago,  Milwaukee  &  St.  Paul 

Railway  Company. 


1.      Bill   of    Exceptions  :  SKELETON  :  IDENTIFYING   EVIDENCE.       The 

" skeleton''  bill  of  exceptions  in  this  case  referred  to  the  evidence 
to  be  inserted  therein  as  follows:  **  Here  insert  plaintiff's  evi- 
dence." '*  Here  insert  evidence  of  defendant."  Hisld  that  a  motion 
to  strike  the  evidence  inserted  under  such  directions  from  the  files 
must  be  sustained,  because  the  evidence  to  be  j^oserted  was  not 
identified,  nor  any  source  indicated  from  which  it  should  be 
obtained.    (See  opinion  for  cases  followed.) 

2.  Bailroads :  injuby  to  cattle  on  trace  :  recovery  notwith- 
8TANDINO  CONTRIBUTORY  NEOLIQENCE.  A  person  who  drives  his 
cattle  over  a  railroad  crossing  without  looking  or  listening  for  a 
train  is  guilty  of  negligence ;  but  where  the  cattle  are  killed  by  a 
train,  and  it  is  shown  tibat  the  company's  employes,  by  the  use  of 
ordinary  care  and  prudence,  could  have  avoided  the  injury  after 
discovering  the  danger,  a  recovery  cannot  he  defeated  on  accoimt 
of  the  owner's  contributory  negligence.  ( See  Morris  v.  Chicago, 
B.  &  Q.  My-  Co.,^  Iowa,  29.) 
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Appeal  from  Jones    District   Court.  —  HoK.    J.    H. 

Pkeston,  Judge. 

Filed,  June  5,  1888. 

This  is  an  action  at  law  for  the  recovery  of  damages 
for  killing  and  injuring  certain  cattle,  the  property  of 
plaintiff,  by  the  alleged  negligence  of  defendant's 
employes  in  running  and  operating  a  train  of  cars  upon 
defendant's  railroad.  There  was  a  verdict  and  judg- 
ment for  plaintiff.    Defendant  appeals. 

A.  L.  Bartholomew  and  Thompson  &  Lanning^  for 
appellant. 


Herrick  &  Doxsee  and  E.  Keeler^  for  appellee. 
Vol.  74— 3b 
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RoTHRooK,  J. — I.  The  first  question  to  be  deter- 
mined is  a  motion    filed    by   appellee   to  strike  the 

evidence  from  the  files  of  this  court,  because 

1.  BiLLof  excep-   ,  t  -  t    i 

tioM :  8kej6-    it  was  uot  properlv  made  of  record  by  a 

ton:  identi-  x       t-        ^  j>/ 

tjing  evi-        bill  of  exceptions.      The  bill  of  exceptions 

dence.  *^ 

by  which  it  was  sought  to  preserve  the 
evidence  was  what  is  denominated  a  "  skeleton  bill." 
It  referred  to  the  evidence  to  be  inserted  therein  as  fol- 
lows :  * '  Heire  insert  plaintiff '  s  evidence ; "  "  Here 
insert  evidence  of  defendant."  There  was  no  other 
reference  to  the  evidence.  The  motion  must  be  sus- 
tained. The  bill  of  exceptions  does  not  identify  the 
evidence,  nor  indicate  any  source  from  which  it  is  to  be 
obtained.  It  is  a  mere  general  direction  to  the  clerk  to 
insert  the  evidence,  and  leaves  the  question  as  to  what 
it  was  entirely  to  the  discretion  of  the  clerk.  We  have 
frequently  determined  that  this  is  insuflScient.  Sill  t. 
Sblloway,  62  Iowa,  678  ;  Wells  v.  Burlington,  C.  jB.  <6 
iV.  Up.  Co, J  56  Iowa,  520 ;  Tootle  v.  Phoenix  Ms.  Co.y 
62  Iowa,  362. 

II.  It  appears  from  the  pleadings,  and  from  the 
instructions  given  by  the  court  to  the  jury,  that  the 

plaintiff  *s  cattle  were  in  charge  of  his  sod, 

2.  Railhoads  :       -^  -•       .  i    .  i  it 

injury  to  cat-   who  attempted    to    drive    them  over  the 

tie  on  track:       ,--,,.,  ,  ,  -,, 

^T^f^S^"^^   defendant's  railroad  track,  and  that  some 

withstanding  ' 

«<>"f,>^^t«ry    of    them    were   struck    and   killed   by   a 

negligence.  •' 

passing  engine.  The  defendant  requested 
the  court  to  instruct  the  jury  that,  if  they  found  from 
the  evidence  that  the  person  who  had  the  cattle  in 
charge  knew  that  the  defendant's  track  was  to  be 
passed  over  by  the  cattle,  and  that  he  did  not  look  or 
listen  for  an  approaching  train,  but  suffered  the  cattle 
to  go  upon  the  track  without  taking  these  precautions, 
this  would  in  law  be  contributory  negligence,  and  the 
plaintiff  could  not  recover. 

The  court  refused  to  give  this  instruction,  and  on 
its  own  motion  instructed  the  jury  as  follows : 

"In  determining  whether  plaintiff  or  his  son  in 
charge  of  said  cattle  were  negligent  and  contributed  to 
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the  injury,  yon  may  consider  whether  said  son  was  a 
suitable  person  to  have  charge  of  the  cattle ;  whether, 
as  an  ordinarily  prudent  person,  he  should  have  antici- 
pated the  passing  of  the  train  at  the  time  ;  whether  he 
looked  and  listened  for  any  train,  or  would  have  seen 
one  if  he  had  looked,  or  heard  it  if  he  had  listened ; 
whether  any  train  was  in  sight  at  the  time  the  cattle 
commenced  crossing  the  track ;  whether,  in  the  man- 
agement of  said  cattle,  he  acted  as  an  ordinarily  pru- 
dent person, — and  all  other  facts  and  circumstances  in 
evidence  before  you;  and  if  you  find  therefrom  that 
plaintiflE's  son  did  not  use  ordinary  care  in  his  conduct 
at  the  time,  then  he  was  negligent,  and  if  such  negli- 
gence contributed  to  produce  the  injury  complained  of, 
plaintiff  cannot  recover." 

The  court,  at  the  request  of  the  defendant, ,  sub- 
mitted a  special  interrogatory  to  the  jury,  which,  with 
the  answer  thereto,  was  as  follows;  *' Did  the  person 
in  charge  of  plaintiff's  cattle,  at  anytime  before  driving 
the  same  over  defendant's  track,  look  or  listen  for  the 
train,  or  take  any  precaution  to  ascertain  whether  or 
not  any  train  was  approaching  the  crossing?" 
A.  '*No."  It  is  urged  by  counsel  for  appellant  that 
the  answer  to  the  special  interrogatory  is  inconsistent 
with  the  general  verdict,  and  a  motion  was  made  in  the 
district  court  for  judgment  for  the  defendant  on  the 
special  verdict.  It  is  true,  as  claimed  by  the  defendant, 
that  the  answer  to  the  special  verdict  was  a  complete 
and  explicit  finding  that  the  person  in  charge  of  the 
cattle  was  guilty  of  contributory  negligence.  Where  a 
person  recklessly  approaches  and  attempts  to  cross  a 
railroad  track  without  looking  or  listening  for  an 
approaching  train,  and  "  without  taking  any  precaution 
to  ascertain  whether  or  not  any  train  is  approaching," 
he  is  chargeable  with  contributory  negligence.  But 
notwithstanding  this  legal  proposition  is  well  estab- 
lished, it  does  not  necessarily  follow  that  the  plaintiff 
is  not  entitled  to  recover.  The  petition  is  grounded 
upon  the  alleged  fact  that  the  servants  and  employes 
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of  the  defendant  in  charge  of  the  train  knew,  or  onght 
to  have  known,  that  the  cattle  were  npon  and  crossing 
over  the  track,  and  that,  having  such  knowledge  or 
means  of  knowledge,  they  negligently  failed  to  make 
any  effort  to  slacken  the  speed  or  stop  the  train,  and 
that  by  reason  of  said  negligence  the  cattle  in  question 
were  killed.  And  the  court  instructed  the  jury,  in  sub- 
i^tance,  that  if  the  employes  of  defendant,  by  the  use 
of  ordinary  care  and  prudence,  could  have  avoided  the 
injury  after  the  danger  was  or  should  have  been  discov- 
ered, then  the  defendant  was  guilty  of  negligence.  In 
this  view  of  the  case,  the  contributory  negligence  of 
the  plaintiff  becomes  immaterial,  and  a  recovery  may 
be  had,  notwithstanding  the  cattle  were  negligently 
driven  upon  the  crossing.  Morris  v.  Chicago,  B.  <fe  Q. 
Ry.  Co.,  45  Iowa,  29.  It  is  to  be  presumed  that  the 
evidence  submitted  to  the  jury  authorized  the  instruc- 
tions given  by  the  court,  and  it  does  not  therefore 
necessarily  follow  that  the  answer  to  the  special  inter- 
rogatory was  inconsistent  with  the  general  verdict. 
The  defendant,  under  the  pleadings  and  instructions, 
might  well  have  been  liable  for  the  injury,  notwith- 
standing the  negligence  of  the  person  in  charge  of  the 
cattle.  For  the  same  reason,  the  instructions  requested 
by  the  defendant  were  properly  refused.  It  did  not 
follow  that  the  defendant  was  entitled  to  a  verdict  if 
the  plaintiff's  son  did  not  look  and  listen  for  an 
approaching  train  before  driving  the  cattle  upon  the 
crossing.  We  think  the  judgment  of  the  district 
court  must  be 

Affibmed. 
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Promissory  Note :  cx>ndition  indorsed  :  coNSTRUtiD  to  be  penal 
BOND :  LIABILITY  ON.  Defendant  gave  to  plaintiff  a  writing  which 
on  its  face  was  a  promissory  note,  except  that  it  referred  to  a  "  con* 
dition  specified  on  back."  On  the  back  was  written  the  following 
language :  *'  This  note  is  given  on  condition  that  the  signer  will 
cause  trustees  to  assess  damages  on  the  eleventh  of  October,  1886, 
*  and  costs,  done  by  the  hogs  of  the  signer,  and  now  in  F.  E.  Ellett*B 
possession,  the  award  of  said  trustees  to  be  subtracted  from  the 
amount  of  within  note,  and  remainder  of  said  note  to  be  delivered 
to  the  signer  on  payment  of  trustees*  award."    Held — 

(1)  That  the  whole  writing  should  be  construed  together,  and 
that  it  was,  In  effect,  a  penal  bond. 

(2)  That  no  recovery  could  be  bad  by  merely  setting  up  the 
instrument  and  alleging  breach  thereof,  but  that  it  was  nec- 
essary to  allege  actual  damages,  for  which  alone  a  recovery 
could  be  had. 

(8)  That  such  actual  damages  might  be  recovered  upon  a  failure 
of  the  maker  to  procure  an  assessment  of  the  damages,  even 
though  he  made  due  diligence  to  have  them  assessed,  but 
failed  only  because  the  trustees  had  refused  to  act. 

[Reed,  J.,  and  Seevebs,  G.  J.,  dissenting.'] 

Appeal    from    Montgomery    District    Court. — Hon. 

George  Carson,  Judge. 


Filed,  June  6,  1888. 

Action  at  law  on  a  written  contract  for  the  pay- 
ment of  a  sum  of  money.  Tlie  cause  was  tried  to  the 
court,  and  judgment  was  entered  for  defendant.  Plain- 
tiflf  appeals. 

J.  M.  JunJcin  and  SniitJi  McPJierson,  for  appellant. 

C.  E.  Richards  and  Z,  T.  Fisher^  for  appellee. 
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RoTiiROCK,  J. — The  contract  sued  on  is  as  follows: 
"On  demand,  after  date,  for  value  received,  I  promise 
to  pay  to  P.  E.  Ellett,  or  order,  two  hundred  dollars 
(condition  specified  on  back),  payable  at  Red  Oak,  with 
interest  at  the  rate  of  ten  per  cent,  per  annum  until 
paid.  Interest,  when  due,  to  become  principal,  and 
draw  ten  per  cent,  interest.  If  this  note  is  not  paid 
when  due,  I  promise  to  pay  all  reasonable  costs  of  col- 
lection, including  attorney's  fee,  and  also  consent  that' 
judgment  may  be  entered  for  these  amounts  by  any  jus- 
tice of  the  peace."  The  following  condition  was 
indorsed  on  the  back  of  the  instrument :  "  This  note  is 
given  on  the  condition  that  the  signer  will  c^use  trustees 
to  assess  damages  on  the  eleventh  of  October,  1886,  and 
costs,  done  by  the  hogs  of  the  signer,  and  now  in  P.  E. 
Ellett' s  possession;  the  award  of  said  trustees  to  be 
subtracted  from  the  amount  of  within  note,  and 
remainder  of  said  note  to  be  delivered  to  the  signer  on 
the  payment  of  the  trustees'  award."  The  defendant 
pleaded  that  the  contract  was  executed  on  a  Sunday ; 
but  the  court  found  specially  that,  although  the  fact  as 
to  the  time  of  the  execution  was  as  alleged,  defendant 
had  subsequently  ratified  it  on  a  secular  day.  He  also 
alleged  that  there  had  been  a  material  alteration  of  the 
contract  after  its  delivery ;  but  the  disposition  of  the 
case  made  by  the  court  implies  a  finding  against  defend- 
ant on  that  question.  The  court  found  specially  that 
defendant  had  exercised  due  diligence  to  obtain  an 
assessment  of  the  damages,  but  that  the  township  trus- 
tees had  refused  to  proceed  to  hear  and  decermine  the 
matter  of  contention  recited  in  the  contract;  and,  as 
conclusion  of  law,  the  court  found  that  the  contract  is 
an  obligation  to  abide  the  award  of  the  township  trus- 
tees, and  that  an  action  could  not  be  maintained  upon  it 
until  such  award  was  made ;  and  that,  as  defendant  was 
not  in  fault  as  to  the  failure  to  procure  the  award,  no 
breach  of  the  undertaking  had  occurred. 

The  material  question  is  as  to  the  effect  of    the 
agreement ;  and  that  is  to  be  arrived  at,  of  course,  upon 
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a  consideration  of  the  language  of  the  condition,  as 
well  as  that  in  the  body  of  the  instrument.  In  other 
words,  the  writing  upon  the  face  of  the  instrument,  and 
that  indorsed  thereon,  must  all  be  considered  as  part  of 
the  contract  between  the  parties.  When  thus  consid- 
ered, it  is  not  a  promissory  note.  It  is  in  the  nature  of  a 
penal  bond.  If  the  defendant  undertook  to  have  the 
damages  assessed,  and  failed  to  perform  his  obligation, 
the  claim  of  plaintilf  sounded  in  damages.  An  action 
might  be  maintained  upon  the  contract,  not  necessarily  for 
the  full  amount  thereof,  but  to  the  extent  of  the  damage 
done  by  the  defendant's  hogs  to  his  land  and  crops. 
But  the  plaintiff  made  no  such  claim  in  his  pleadings. 
He  demanded  judgment  for  the  whole  amount  specified 
in  the  bond  or  written  instrument.  He  should  have 
pleaded  his  actual  damages  for  the  alleged  failure  of  the 
defendant  to  cause  the  assessment  to  be  made.  The 
effect  of  the  bond  was  merely  to  settle  the  question  as 
to  the  trespass,  and  that  the  plaintiff  was  entitled  to 
payment  therefor.  In  this  view  of  the  case,  the  plaintiff 
was  not  entitled  to  recover  by  merely  setting  up  the 
instrument,  and  claiming  that  there  was  a  breach  of  the 
conditions ;  and  we  think  that  the  claim  made  by  the 
defendant,  that  the  instrument  is  in  the  nature  of  a 
penal  bond,  is  correct. 

The  case  is  unlike  Green  v.  Austin^  7  Iowa,  621, 
cited  by  counsel  for  appellant.  The  written  instrument 
upon  which  that  action  was  founded,  showed  upon  its 
face  a  full  consideration  ;  and  the  memorandum  annexed 
to  it  was  held  not  to  be  a  condition,  and  that,  if  the  whole 
amount  was  not  due,  it  was  incumbent  on  the  4«fendant 
to  show  that  fact  by  proper  evidence.  In  the  case  at  bar 
the  writing  indorsed  upon  the  instrument  is  expressly 
declared  to  be  a  condition.  The  case  of  Hush  v.  Car- 
penter^ 64  Iowa,  132,  is  distinguishable  from  the  case  at 
bar.  In  that  case  the  contract  was  thought  to  be 
ambiguous,  and  the  petition  set  up  the  circumstances 
surrounding  the  parties  thereto  at  the  time  it  was  made 
as  proper  to  be  considered  in  determining  the  meaning 
of  the  writing.    The  defendant  demurred  to  the  petition 
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upon  the  foUowiilg  grounds :  That  the  alleged  contract, 
as  made  out  and  signed,  was  unmeaning,  and  that  no 
application  was  made  to  reform  the  same,  and  that  the 
alleged  contract  implied  no  liability  whatever  upon  the 
defendant.  It  was  held  that  the  contract  might  be  read 
in  the  light  of  surrounding  circumstances,  in  order  to 
arrive  at  the  meaning  and  intent  of  the  parties ;  and 
that,  when  these  were  considered  as  set  forth  in  the 
petition,  there  was  no  diflSculty  in  arriving  at  the  mean- 
ing of  the  contract.  It  will  be  seen  that  the  demurrer 
in  that  case  was  directed  solely  at  the  question  of 
ambiguity  in  the  contract.  It  is  true,  it  is  said  at  the 
close  of  the  opinion  that  the  defendant,  "having  failed 
to  do  that  which  made  the  pajrment  of  the  contract  con- 
tingent, the  obligation  to  pay  becomes  absolute."  We 
may  say  the  same  in  this  case.  The  obligation  to  pay 
became  absolute  when  the  defendant  failed  to  have  the 
damages  assessed.  But  this  absolute  liability  is  meas- 
ured, not  by  the  sum  of  two  hundred  dollars  and  inter- 
est, but  by  the  actual  amount  of  the  damages ;  and  if 
the  declaration  in  the  cited  case,  that  the  obligation 
to  pay  became  absolute,  was  intended  to  mean  that 
recovery  could  be  had  for  the  full  amount  of  the  written 
instrument,  it  determined  a  questipn  which  was  not  in 
the  case,  as  will  plainly  appear  by  the  averments  of  the 
petition  and  the  grounds  of  the  demurrer. 

It  is  alleged  in  the  answer  in  this  case  that  the 
actual  damages  did  not  exceed  twenty  dollars,  and  the 
court  finds  as  a  fact  that  there  was  evidence  tending  to 
prove  the  averments  of  the  answer.  The  recovery  ought 
not  to  be.more  than  siifiicient  to  cover  the  amount  of  the 
injury.  The  law  abhors  penalties.  If  the  defendant 
failed  to  procure  the  assessment  of  damages,  his  obliga- 
tion to  pay  the  same  is  absolute.  No  question  can  be 
raised  as  to  whether  the  plaintiff  wrongfully  distraiifed 
the  defendant's  hogs.  When  the  plaintiff  brings  such 
an  action  and  makes  such  claim  as  is  authorized  by  this 
instrument,  we  can  see  no  objection  to  the  maintenance 
of  the  same.  We  think  the  district  court  was  correct  in 
the  conclusion  that  no  recovery  could  be  had  in  this 
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action  ;  but  that  the  conclusion  of  law  should  not  have 
been  based  upon  the  thought  that  the  defendant  had  dis- 
charged his  obligation  by  attempting  to  have  the  trus- 
tees appraise  the  damages.  He  was  bound  by  his 
'contract  to  have  the  damages  assessed. 

Affirmed. 

Reed,  J.  (dissenting.)— In  my  opinion,  the  condi- 
tion on  the  back  of  the  instrument  has  the  effect  merely 
to  create  a  contingency  on  the  happening  of  which 
defendant  might  discharge  the  liability  fqr  the  damage 
done  by  his  trespassing  animals,  by  the  payment  of  a 
less  amount  than  the  sum  named  in  the  instrument. 
That,  I  think,  is  the  only  construction  of  which  the 
instrument  is  capable,  when  all  of  the  provisions  are 
considered.  The  body  of  the  instrument  is  a  promise  by 
defendant  to  pay  two  hundred  dollars  on  demand.  The 
condition  is  that  defendant  will  cause  the  trustees,  on 
the  day  named,  to  assess  the  damages  done  by  his  tres- 
passing animals ;  and,  in  case  their  award  should  be  of 
an  amount  less  than  that  named,  the  note  should  be 
surrendered  to  him  upon  the  payment  of  that  amount. 
Very  clearly,  plaintiff's  right  of  recovery  is  limited  by 
the  promise  ;  that  is,  he  could  not,  in  any  contingency, 
recover  more  than  the  amount  which  defendant  promised 
to  pay.  To  that  extent,  the  transaction  of  the  giving 
of  the  instrument  was  a  settlement  of  the  matters  in 
controversy.  But,  in  the  opinion  of  the  majority,  while 
he  bound  himself  to  accept  that  amount  in  satisfaction 
of  his  claim  in  any  event,  he  obtained  absolutely  no 
advantage  by  the  settlement.  At  least,  that  is  the  logic 
of  the  opinion ;  for,  independently  of  the  contract, 
defendant  was  liable  for  the  damages,  and  the  parties 
had  the  right  to  have  them  assessed  by  the  trustees 
(Code,  sees.  1452,  1454,  1455),  and  an  action  would  lie 
upon  their  award.  So  that,  if  the  construction  placed 
upon  the  instrument  is  correct,  the  effect  of  the  agree- 
ment was  to  limit  plaintiff 's  right  of  recovery  ;  while  in 
all  other  respects  the  rights  and  liabilities  of  the  parties 
remained  as  they  were  before  the  settlement.    I  do  not 
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believe  that  they  had  any  such  resalt  in  contemplation 
when  they  made  it.  And  I  do  not  agree  that  the  lan- 
guage in  Rush  v.  Carpenter^  commented  upon  by  the 
majority,  is  dictum*  The  question  as  to  the  liability  of 
the  defendant  under  the  contract  was  expressly  raised  by 
the  demurrer,  and  that  called  for  the  determination  of 
the  very  question  considered  by  the  court  in  the  lan- 
guage in  question.  In  my  opinion,  the  holding  in  that 
case  is  conclusive  of  the  question  before  us. 

Seevers,  C.  J.,  concurs  in  this  dissent. 


The  State  v.  Jamisow. 

1.  EmbeEslement :  indictment:  nature  of  ehfloyuent.  The 
indictment  in  this  case  was  found  under  section  8909  of  the  Code, 
which  reads  as  follows  :  "If  any  ofScer,  agent,  clerk  or  servant  of 
any  incorporated  company,  or  if  any  clerk,  agent  or  servant  of  a 
copartnership,  or  if  any  person  over  sixteen  years  of  age,  embezzle 
and  fraudulently  convert  to  his  own  use,  without  the  consent  of 
his  employer  or  master,  any  property  of  another  which  has  come 
into  his  possession  by  virtue  of  such  employment,  ho  is  guilty  of 
larceny,  and  shall  be  punished  accordingly."  Held  that  it  was  not 
necessary  to  allege  the  particular  nature  or  character  of  defend- 
ant's employment,  but  that  it  would  have  been  sufficient  to  allege 
generally  that  he  was  in  the  employment  of  the  person  named,  as 
clerk,  agent  or  servant.  And  if,  having  alleged  in  the  indictment 
that  defendant's  employment  was  of  a  special  character,  the  prose- 
cution was  bound  to  aver  that  the  money  came  into  his  hands  by 
virtue  of  such  special  employment,  held  that  the  indictment  (for 
which  see  opinion)  was  not  deficient  in  that  regard. 

0.     : :   charge  of  fraudulently  convertinq.    In  such 

case,  where  the  indictment  charged  that  defendant  "  fraudulently 
embezzled  and  converted  to  his  own  use  ".  the  money,  held  that  it 
was  not  open  to  the  objection  that  it  did  not  charge  that  defendant 
fraudulently  converted  the  money. 

Appeal  from    Shelby   District    Court— B.ON.    H.   E. 

Deemeb,  Judge. 

Filed,  June  5,  1888.  . 

The  defendant  was  convicted  of  the  crime  of  larceny 
and  sentenced  to  a  term  of  imprisonment  in  the  peniten- 
tiary, and  he  appeals. 
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Robert  P.  FosSy  for  appellant. 

A.  J.  BaJcer^  Attorney  General,  for  the  State. 

Reed,  J. — The  indictment,  omitting  its  merely 
formal  parts,  is  in  the  following  language:   '*The  said 

R.    M.    Jamison    *    *    *    was   then   and 

*  jiJST^indict-  there  the  agent  and  employe  of  one  David 

of^cmpioy-      H.  Randall  for  the  purpose  of  obtaining  a 

loan  of  money  for  said  David  H.  Randall, 
and  then  and  there  the  said  R.  M.  Jamison,  by  virtue 
of  his  employment  as  agent  and  employe  of  the  said 
David  H.  Randall,  did  have,  receive,  and  take  into  his 
possession  the  sum,  in  money,  of  three  hundred  dollars, 
of  the  value  of  three  hundred  dollars,  and  of  the  money 
and  property  of  the  said  David  H.  Randall,  the  said 
principal  and  employer  of  the  said  R.  M.  Jamison 
aforesaid ;  and  then  and  there  the  said  R.  M.  Jamison, 
without  the  consent  of  the  said  David  H.  Randall,  his 
principal  and  employer,  as  aforesaid,  did  wilfully, 
unlawfully,  feloniously,  and  fraudulently  embezzle  and 
convert  to  his  own  use  said  sum  of  three  hundred  dol- 
lars, aforesaid.*'  Two  objections  to  the  suflSciency  of 
the  indictment  were  raised  by  demurrer,  and  by  motion 
in  arrest  of  judgment,  viz. :  (1)  That  it  is  not  distinctly 
averred  therein  that  the  money  which  defendant  is 
charged  with  having  converted  came  into  his  possession 
by  virtue  of  the  special  employment  alleged,  viz.,  the 
employment  to  obtain  for  Randall  a  loan  of  money ;  and 
(2)  that  it  is  not  averred  that  defendant  fraudulently 
converted  said  moneys  We  think  neither  of  these  objec- 
tions is  well  founded.  The  statut-e  defining  the  oifense 
is  as  follows :  "If  any  officer,  agent,  clerk  or  servant  of 
any  incorporated  company,  or  if  any  clerk,  agent  or 
servant  of  a  copartnership,  or  if  any  person  over  the  age 
of  sixteen  years,  embezzle  and  fraudulently  convert  to 
his  own  use,  without  the  consent  of  his  employer  or 
master,  any  money  or  property  of  another  which  has 
come  into  his  possession  by  virtue  of  such  employment, 
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he  is  guilty  of  larceny,  and  shall  be  punished  accord- 
ingly." Under  this  provision,  it  was  not  necessary  to 
allege  the  particular  nature  or  character  of  the  employ- 
ment; but  it  would  have  been  sufficient  to  aver  generally 
that  defendant  was  in  the  employ  of  Randall  as  clerkj 
agent  or  servant,  without  specifying  the  particular 
object  or  business  of  the  employment.  The  words 
'* such  employment,"  in  the  latter  part  of  the  section 
(Code,  sec.  3909),  relate  to  the  general  character  of  the 
employment,  rather  than  to  the  particular  business  in 
which  the  accused  was  engaged  when  he  received  the 
money  or  property  into  his  possession.  But  if  it  should 
be  conceded  that,  as  the  prosecution  had  averred  in  the 
indictment  that  defendant's  agency  was  of  a  special 
character,  it  was  bound  to  aver  that  the  money  came 
into  defendant's  possession  by  virtue  of  that  particular 
employment,  we  are  of  the  opinion  that  the  point  is  suf- 
ficiently covered  by  the  averments  of  the  indictment.  It 
is  alleged  that  defendant  received  the  money  into  his 
possession  by  virtue  of  his  appointment,  and  that  it 
belonged  to  Randall,  *'his  principal  and  employer  afore- 
said." This  language  is  a  direct  reference  to  the  special 
employment  alleged  in  the  former  part  of  the  indict- 
ment. Perhaps  the  reference  is  not  as  certain  or  specific 
as  it  could  have  been  made ;  but,  very  clearly,  it  is  suf- 
ficient **to  enable  a  person  of  common  understanding  to 
know  what  is  intended"  ;  and  that  is  all  that  is  required 
under  the  statute.     See  Code,  sec.  4296,  subd.  2. 

The  adverb  *' fraudulently,"    as  used  in  the  indict- 
ment, qualifies  the  words  ''embezzled  and  converted," 

immediately  following  it.     They  are  each 

Ti^r^t       descriptive  of  the  act  done,  and  are  synony- 

cISi"vert!i?g!^    mous,  while  it  is  descriptive  of  the  motive 

with  which  it  was  done. 

These  considerations  dispose  of  the  questions  chiefly 

relied  on  by  counsel  for  a  reversal  of  the  judgment.  The 

instructions  to  the  jury  appear  to  us  to  be  correct,  and 

the  verdict  finds  sufficient  support  in  the  evidence ;  and 

the  j  udgment  will  therefore  be 

Afpiumed. 


2. 
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The  State  v.  Wambold. 

1.  Intoxioating  laquors :  nuisance  :  inrtructio^  :  error  wtth- 
OTJT  PREJUDICE.  The  court  instructed  the  jury  that  "  any  building 
or  place  where  any  kind  of  intoxicating  liquor  is  kept  for  the  pur- 
pose of  sale,  or  where  any  kind  of  intoxicating  liquor  is  in  fact 
sold,  is  a  nuisance,"  without  excepting  those  cases  where  such 
liquors  may  lawfully  be  kept  and  sold  by  persons  duly  authorized, 
and  gave  other  instructions  subject  to  the  same  objection.  But 
since  there  wajs  no  claim  that  defendant  had  license  to  keep  or  sell 
such  liquors,  held  that  he  was  not  prejudiced  by  the  error. 

3.     "  : :  EVIDENCE.    The  evidence  in  this  case  (see  opinion) 

held  sufficient  to  sustain  a  verdict  of  guilty  of  nuisance  in  keeping 
for  sale  and  selling  intoxicating  liquors. 

Appeal  from  Montgomery  District  Court — Hon.  A.  B. 

Thoenell,  Judge. 

Filed,  June  7,  1888. 

Defendant  was  indicted  for  the  crime  of  nuisance 
alleged  to  have  been  committed  by  keeping  for  sale  and 
selling  intoxicating  liquors  contrary  to  law.  The  cause 
was  tried  to  a  jury,  and  the  defendant  found  guilty. 
From  the  judgment  rendered  on  the  verdict  the  defend- 
ant appeals. 

C.  E.  Richards  and  S.  McPherson^  for  appellant. 

A.  J.  BaJcer,  Attorney  General,  for  the  State. 

Robinson,  J. — I.    The  district  court  charged  the 
jury  as  follows:     "Any  building  or  place   where  any 
1.  Intoxicating  ^1^^^  of  iutoxicatiug  liquor  is  kept  for  the 
wnc^e?iii?^c-  purpose  of  sale,  or  where  any  kind  of  intox- 
w?"houtprej-  icatiug  liquor  is  in  fact  sold,  is  a  nuisance, 
^^^'®*  and  the  keeping  of  any  such  place  is  the 

keeping  of  a  nuisance.  A  man  may  be  guilty  of  keep- 
ing a  nuisance  without  ever  having  in  fact  sold  a  drop 
of  any  kind  of   intoxicating  liquor,  if  he  keeps  and 
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liiaintains  a  place  where  Intoxicating  liqaors'  are  kept 
for  the  purpose  of  sale  when  opportunity  offers.^'  Also, 
that  ''the  keeping  of  any  kind  of  intoxicating  liquor  in 
any  saloon  or  grocery-store,  or  any  such  place,  w^here 
articles  bf  merchandise  ate  kept  for  sale,  is  presumptive 
evidence  that  it  is  kept  there  for  illegal  sale,  unless  the 
presumption  is  removed  by  evidence  showing  that  it  is 
kept  for  some  other  and  different  purpose."  These  por- 
tions of  the  charge  are  assailed  by  appellant^  on  the 
ground  that  they  are  incorrect  as  statements  of  the  law. 
As  abstract  propositions  of  law  they  are  no  doubt  erro- 
neous, in  that  they  do  not  except  those  cases  where 
intoxicating  liquor  may  be  lawfully  kept  and  sold  by 
one  duly  authorized  so  to  do  by  virtue  of  the  law  regu- 
lating the  sale  of  intoxicating  liquors.  But,  when 
applied  to  the  facts  in  this  case,  there  was  no  possibility 
of  their  misleading  the  jury.  The  defendant  did  not 
claim  to  be  authorized  to  keep  for  sale  and  sell  intoxi- 
cating liquors,  but  it  was  his  claim  and  defence  that  he 
had  not  in  fact  kept  for  sale  nor  sold  such  liquors. 
Hence  there  was  no  occasion  for  the  jury  to  determine 
whether  or  not  the  alleged  acts  of  defendant  were  done 
under  the  sanction  of  the  law,  and  no  prejudice  could 
have  resulted  from  the  error  indicated. 

IL     It  is  further  insisted  by  appellant  that  the  ver- 
dict is  not  sustained  by  the  evidence.    It  suflBiciently 

appears  that  defendant  was  in  apparent  cus- 
*'  eTidence.'       tody  and  control  of  the  place  in  question  at 

the  time  specified  in  the  indictment ;  that  he 
spoke  of  it  and  of  what  he  kept  and  did  there  in  such 
manner  as  to  justify  the  finding  that  he  was  its  proprie- 
tor. It  also  appears  that  bottles  nearly  empty,  but  con- 
taining whisky,  were  found  in  his  possession ;  that  he 
was  engaged  in  selling  beverages  and  groceries ;  that  his 
place  of  business  was  furnished  with  a  bar  and  drinking- 
glasses,  among  which  were  some  of  a  kind  commonly 
used  for  drinking  whisky.  Evidence  was  given  tending 
to  show  that  the  whisky  and  bottles  in  question  were  in 
defendant's  place  of  business  without  fault  on  his  part, 
but  it  was  for  the  jury  to  determine  the  facts  from  all 
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the  evidence  submitted,  and  we  are  not  prepared  to  say 
that  their  verdict  was  wrong.  We  discover  no  preja- 
dicial  error  in  the  record,  and  the  judgment  of  the  dis- 
trict court  is  therefore 

Affibmbd. 


Bloomfield  v.  The  Burlington  &  Western 

Eailway  Company. 

Bailroads:  collision  at  street  crossinq:  contributory  neoli- 
oencb:  evidence.  Plaintiff  was  struck  by  defendanfa  engine 
while  driving  a  gentle  horse  over  the  track  at  a  street  crossing. 
For  fifty  feet  before  he  reached  the  track  defendant's  engine, 
with  head-light  burning,  could  be  seen  by  him  for  a  distance  of 
three  hundred  and  fifty  feet  from  the  crossing.  In  view  of  this 
physical  fact,  held  that  his  testimony  that  he  looked  and  listened 
for  an  approaching  train  did  not  even  create  a  conflict  of  evidence 
as  to  his  contributory  negligence ;  and  since  there  was  no  evidence 
from  which  the  jury  could  properly  have  found  that  the  accident 
might  have  been  avoided  by  the  exercise  of  proper  care  after  he  dis- 
covered the  danger,  held  that  the  verdict  for  plaintiff  could  not 

be  sustained. 
■ 

Appeal  from  Mahaska  District  Court. — Hon.  J.  K. 

.  Johnson,  Judge. 


74    tt07 
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Filed,  June  7,  1888. 


Action  at  law  to  recover  damages  for  an  injury  to 
the  person  and  property  of  plaintiff  by  a  collision  of.  a 
locomotive  engine  with  a  wagon  at  a  street  crossing  in 
the  city  of  Oskaloosa.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  for  plaintiff.    Defendant  appeals. 

Kelly  &  Cooper  and  John  F.  Lacey^  for  appellant. 

Carroll  &  Davis  and  Blanchard  <fe  PrestoUy  for 
appellee. 
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RoTHROOK,  J. — I.  There  is  no  dispute  that  the 
collision  occurred,  and  that  the  plaintiff  and  his  wagon 
and  horse  were  injured.  The  question  is,  did  the 
plainti^  show  by  the  evidence  that  the  injury  occurred 
by  reason  of  the  negligence  of  the  defendant's  employes 
in  running  the  engine,  and  without  contributory  negli- 
gence on  his  part  ?  The  case  has  been  tried  three  times 
in  the  court  below.  At  the  first  trial  there  was  a  ver- 
dict for  the  plaintiflf,  which  was  set  aside.  At  the 
second  trial  the  jury  failed  to  agree,  and  at  the  trial 
from  which  this  appeal  was  taken  there  was  a  verdict 
for  the  plaintiff  for  two  hundred  dollars.  We  have 
had  occasion  to  examine  many  cases  of  this  kind  in  this 
court,  and  appeals  are  frequently  made  to  us  to  reverse 
alleged  excessive  verdicts  and  judgments.  The  right  of 
recovery  in  this  case  rests  entirely  upon  the  testimony 
of  the  plaintiff,  and  it  is  evident  that  the  jury  gave 
credence  to  his  testimony  as  to  the  right  of  recovery, 
and  disbelieved  him  as  to  the  extent  of  his  injuries. 
There  can  be  no  other  reason  to  account  for  the  insig- 
nificance of  the  verdict.  We  do  not  think  that  there 
was  any  evidence  in  the  case,  not  even  that  of  the 
plaintiff,  which  warranted  a  verdict  in  his  favor  for  any 
amount.  He  attempted  to  cross  the  railroad  track  in  a 
one-horse  wagon,  after  dark.  The  engine  with  which 
he  came  in  collision  had  a  head-light  brightly  burning. 
This  head-light  was  in  full  view  of  the  plaintiff  when 
he  reached  a  point  fifty  feet  from  the  crossing,  and 
from  that  to  the  crossing  there  was  nothing  to  prevent 
him  from  seeing  it.  We  mean  to  say  that  from  a  point 
fifty  feet  from  the  crossing  he  could  have  seen  the  head- 
light on  the  engine  three  hundred  and  fifty  feet  from 
the  point  of  observation.  It  is  useless  for  him  to  tes- 
tify that  he  looked  and  listened  for  an  approaching 
engine.  His  testimony,  in  the  face  of  an  undisputed 
physical  fact  of  this  kind,  cannot  be  said  to  raise  a  con- 
flict, and  it  is  to  be  remembered  that  there  were  no 
complicating  circumstances  which  would  excuse  the 
plaintiff  from  the  exercise  of  his  faculties  of  sight  and 
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hearing.  He  was  driving  a  gentle  horse  leisurely  along 
to  the  crossing,  with  nothing  to  distract  his  attention 
from  using  the  commonest  caution  in  his  approach  to 
the  railroad  track.  The  great  pr^ponderance  of  the 
evidence  is  to  the  effect  that  the  collision  occurred  by 
the  backing  of  the  plaintiff  ^s  horse  after  he  had  crossed 
the  track.  It  is  true,  the  plaintiff  denies  this,  and  con- 
tradicts several  witnesses  who  testified  that  the  plaintiff 
so  stated  to  them  after  the  accident.  His  contradiction 
of  these  witnesses  would  probably  raise  a  conflict  on 
this  question ;  but  still  the  fact  remains  that  he  could 
have  seen  the  approaching  engine,  and  avoided  the 
injury  of  which  he  complains. 

II.  But  the  plaintiff  claims  that  the  collision 
could  have  been  avoided  if  the  engineer,  when  he  saw 
the  danger  to  which  plaintiff  was  exposed,  had  taken 
immediate  means  to  stop  the  engine.  We  do  not  think 
the  evidence  authorized  a  recovery  upon  this  ground. 
It  was  incumbent  on  plaintiff  to  prove  this  fact.  About 
all  there  is  to  justify  thd  verdict  on  this  ground  is  cer- 
tain evidence  in  the  nature  of  an  impeachment  of  the 
engineer  in  charge  of  the  engine.  It  is  questionable 
whether  this  evidence  should  have  been  allowed  to  go  to 
the  jury  in  the  way  it  was  submitted.  The  jury  must 
have  regarded  it  as  original  evidence  of  the  fact  rather 
than  merely  impeaching  evidence. 

We  have  thus  disposed  of  this  case  in  a  very 
general  way.  We  have  not  thought  it  necessary  to 
discuss  nor  even  mention  the  legal  questions  presented 
in  argument  by  counsel.  An  examination  of  the  evi- 
dence leads  our  minds  to  the  conclusion  that  it  is. 
wholly  insufficient  to  support  a  verdict  for  the  plaintiff 
in  any  sum,  or  on  any  ground. 

Eeversed. 
Vol.  74—89 
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The  State  v.  Waltz. 

Intoxloating  Liquors  :  kuisancb  :  indictment  :  description  of 
PROPBBTT.  An  indictment  charging  the  crime  of  nuisance  by 
keeping  a  place  for  the  unlawful  sale  of  intoxicating  liquors  is 
good  in  the  absence  of  averments  particularly  describing  the  place, 
house  or  building  in  which  the  nuisance  ia  maintained  ;  but  while, 
upon  a  verdict  of  guilty  upon  such  an  indictment,  the  offender  may 
be  punished  by  a  fine,  no  order  for  the  abatement  of  the  nuisance 
can  be  made. 

Appeal  from  Muscatine  District  Court. — Hojs".  W.  F. 

Bbannan,  Judge. 

Filed,  June  7,  1888. 

Defendant  was  indicted  for  the  offense  of  keeping 
a  nuisance  by  maintaining  a  saloon  for  the  unlawful 
sale  of  intoxicating  liquors.  A  demurrer  to  the  indict- 
ment was  sustained,  and  defendant  discharged.  The 
state  appeals.  • 

A.  J.  Baker  J  Attorney  General,  for  the  State. 

/.  J.  Russelly  for  appellee. 

Beck,  J. — ^I.  The  parts  of  the  indictment  necessary 
to  be  set  out  here  are  in  the  following  language :  ^^  The 
grand  jury  of  the  county  of  Muscatine,  in  the  name  and 
by  the  authority  of  the  state  of  Iowa,  accuse  F.  J. 
Waltz  of  the  crime  of  nuisance,  committed  as  follows : 
The  said  F.  J.  Waltz,  on  the  tenth  day  of  November, 
A.  D.  1886,  in  the  county  aforesaid,  wilfully  and  unlaw- 
fully did  use  a  certain  building,  known  as  a  ^  saloon,' 
for  the  purpose  of  selling  therein,  and  therein  did  sell, 
intoxicating  liquor  of  the  kind  prohibited  by  law, 
to-wit,  whisky,  brandy,  rum,  gin,  ale,  wine  and  beer,  to 
divers  persons,  and  did  then  and  there,  by  the  means 
aforesaid,    keep    and  maintain  a  public  and  common 
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naisance,  to  the  manifest  corrapticMi  of  good  morals, 
contrary  to  the  provisions  of  the  Code  of  Iowa  in  such 
cases  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Iowa.'*  The  demurrer  sustained  is 
4n  this  language :  ^^  Comes  now  the  defendant  in  the 
above-entitled  case,  and  demurs  to  the  indictment  herein 
filed,  for  the  reason  and  on  the  ground  that  defendant 
is  charged  in  said  indictment  with  unlawfully  using  a 
certain  building  for  the  purpose  of  selling  therein  intox- 
icating liquors,  and  thereby  keeping  and  maintaining  a 
common  and  public  nuisance  ;  and  under  the  law  upon 
which  said  indictment  was  founded  and  based,  the  pro- 
ceeding is  one  in  which  it  is  contemplated  and  intended 
to  affect  the  certain  premises  in  which  said  alleged 
nuisance  is  said  to  be  maintained ;  and  nowhere  in  said 
indictment  is  there  to  be  found  a  correct  description  of 
said  premises  where  said  nuisance  is  said  to  exist,  nor  is 
there  any  description  whatever  of  said  premises  in  said 
indictment."  We  are  required  to  determine  whether  an 
indictment  charging  the  crime  of  nuisance  by  keeping  a 
place  for  the  unlawful  sale  of  intoxicating  liquors  is 
good  in  the  absence  of  averments  particularly  describing 
the  place,  house  or  building  in  which  the  nuisance  is 
maintained.  It  appears  to  be  the  settled  rule  of  the 
books  that  such  an  indictment  is  sufficient,  unless  the 
locality  in  which  the  act  causing  or  creating  the  nuisance 
is  a  necessary  ingredient  of  the  crime,  in  that  the  act 
would  not  cause  the  nuisance  if  done  elsewhere,  or  is 
essential  to  the  identity  of  the  offense,  or  the  nuisance 
is  to  be  abated  upon  conviction  of  the  accused.  2  Bish. 
Crim.  Proc.  sees.  Ill,  866,  and  notes;  Whart.  Crim.  PI. 
sec.  ^55  ;  2  Archb.  Crim.  Pr.  &  PI.  980 ;  2  Whart.  Prec. 
Ind.  719. 

II.  This  court  has  held  that  indictments  for  nui- 
sances committed  by  keeping  places  for  the  sale  of  intox- 
icating liquors  are  good  without  averments  precisely 
describing  the  locus  of  the  offense.  State  v.  Kreig^  13 
Iowa,  462 ;  State  v.  Schilling^  14  Iowa,  455 ;  State  z. 
Freeman^  27  Iowa,  333.  The  indictments  in  these  cases 
were   all  found  under  the  statute  in  force    when  the 
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indictment  in  this  case  was  found.  This  observation 
is  intended  only  to  apply  to  the  statute  so  far  as  it 
declares  that  the  keeping  of  a  place  for  the  sale  of  intox- 
icating liquors,  for  purposes  not  authorized  by  law,  is  a 
nuisance,  and  may  be  punished  by  indictment.  Amend- 
ments thereto,  and  changes  therein,  pertaining  to  the 
punishment  of  the  offense,  and  authorizing  proceedings 
for  abatement  of  the  nuisance,  have  been  enacted. 
Chapter  45,  Acts  Fifth  General  Assembly,  forbids  the 
manufacture,  keeping  and  sale  of  intoxicating  liquors, 
except  as  permitted  therein,  and  in  a  separate  section 
declares  that,  in  case  of  the  violation  of  the  prohibitory 
provisions  of  the  act,  the  building  or  place  in  which  the 
intoxicating  liquors  are  sold  or  kept  shall  be  regarded 
as  a  nuisance,  and  abated  as  such.  This  statute  was 
embodied  in  the  Revision  of  1860,  and  substantially 
reenacted  in  the  Code  of  1873.  Chapter  143,  Acts 
Twentieth  General  Assembly,  amends  the  statute  as  to 
the  provisions  relating  to  the  offense,  and  declares  that 
the  furniture,  fixtures  and  contents  of  a  building  used 
for  the  unlawful  sale  of  intoxicating  liquors,  as  well  as 
the  building  itself,  shall  be  regarded  as  a  nuisance.  It 
also  prescribes  a  fine  to  be  assessed  upon  conviction  for 
the  offense,  and  declares  that  the  nuisance  may  be  abated 
by  injunction  in  proceedings  authorized  by  the  act. 
Chapter  66,  Acts  Twenty-first  General  Assembly,  amends 
the  statute  last  named,  increasing  the  punishments,  and 
broadening  its  provisions  as  to  injunctions  to  restrain 
nuisances,  and  in  some  other  respects  which  need  not 
be  here  particularized.  It  further  provides  that  if  the 
existence  of  the  nuisance  be  established,  either  in  a 
criminal  or  equitable  action,  it  shall  be  abated  under  an 
order  of  the  court. 

III.  It  will  be  observed  that,  under  the  statute 
applicable  to  the  case  before  us,  one  charged  with  the 
offense  of  nuisance  contemplated  by  it  may  be  indicted, 
and  upon  the  indictment  he  may  be  fined,  and  the  nui- 
sance may  be  abated.  Now,  if  it  be  assumed  that  the 
order  of  abatement  cannot  be  made  in  the  absence  of 
allegations  in  the  indictment  particularly  describing  the 
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locus  of  the  nuisance,  it  does  not  follow  that  the 
oifender  may  not  be  punished  by  line  upon  con- 
viction under  such  an  indictment.  The  statute  declares 
that  he  may  be  fined  upon  conviction.  It  pre- 
scribes further  proceedings  after  conviction  under 
such  an  indictment,  to  the  end  that  the  nuisance  be 
abated.  Notv,  if  the  order  of  abatement  cannot  be 
made  in  the  absence  of  averments  as  to  the  lociis^  the 
court,  upon  conviction,  will  render  judgment  for  the 
fine,  regarding  the  indictment  as  not  presenting  a  case 
for  abatement  of  the  nuisance.  It  will  be  presumed  that 
the  state  sought  in  the  prosecution  nothing  further  in 
the  way  of  punishment  than  a  fine  upon  defendant. 
The  statute  provides  for  the  fine  ;  the  indictment  alleges 
suflScient  facts  to  support  a  judgment  therefor.  It  does 
not  allege  facts  suflBcient  to  support  an  order  for 
abatement.  The  case  will  be  regarded,  then,  as  one  in 
which  the  state  seeks  a  conviction  and  a  fine,  and 
nothing  more,  and  for  that  purpose  the  indictment  is 
sufficient.  We  therefore  conclude  that  the  judgment  of 
the  district  court  ought  to  be 

Reveused. 
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Cripiinal  Law :  fraudulently  obtaining  signature  :  delivery 
TO  AGENT :  INDICTMENT.  Where  one  is  indicted,  under  section  4073 
of  the  Code,  for  obtaining  by  false  pretense,  and  with  intent  to 
defraud,  the  signature  of  a  person  to  a  written  instrument  the  false 
making  of  which  would  be  punished  as  forgery,  it  is  necessary  to 
allege  the  delivery  of  the  instrument  signed  (State  v.  McQinniSj  71 
Iowa,  685)  ;  and  where  the  indictment  charged  that  defendant  was 
a  loan  agent  employed  to  make  a  loan  to  S.,  and  in  the  transaction 
fraudulently  procured  the  signature  of  S.,  and  that  S.  delivered  tlie 
instrument  to  defendant,  held  that  the  indictment  did  not  allege 
that  defendant  was  the  agent  of  S.,  and  it  was  not  therefore  open 
to  the  objection  that  it  did  not  charge  a  delivery  of  the  instrument, 
on  the  ground  that  a  delivery  to  an  agent  is  no  delivery. 
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2,    : :  HORTGAOE :  indictment  :  averment  op  ownebshif 

OF  LAND.  To  fraudulently  obtain  the  signature  of  a  party  to  a 
inortg.age  containing  the  ordinary  covenants  is  an  offense  under 
section  4078  of  the  Code.  And  an  indictment  which  sets  out  a  copy 
of  the  mortgage  showing  the  covenants  is  not  bad  because  it  fails 
to  aUege  that  the  person  whose  signature  was  fraudulently 
obtained  owned  the  land. 

8. : :    ACTUAL  defrauding  not  necessary.    In   such 

case,  while  there  must  be  a  delivery  of  the  instrument  signed  in 
order  to  consummate  the  intent  to  defraud,  the  actual  consumma- 
tion of  the  intended  fraud  need  not  be  shown. 

i,    : :  evidence  of  similar  offense.    In  such  caae,  since 

the  gist  of  the  alleged  crime  is  the  intent,  evidence  of  the  commis- 
sion of  another  similar  crime  against  the  same  person  was  admis- 
sible as  bearing  only  on  the  question  of  intent.  (Compare  State  v. 
Walters,  45  Iowa,  889,  and  State  v.  Saunders,  68  Iowa,  870.) 

6.     : :    EVIDENCE :    chanoinq  papers  to  conceal  crime. 

In  such  case,  evidence  tending  to  show  that  defendant  altered 
papers  pertaining  to  the  alleged  fraudulent  transaction  for  the  pur- 
pose of  concealing  the  fraud  was  competent  and  material. 

Appeal  from  Shelby  District  Court 
Fir-ED,  June  7,  1888. 

Indictment  for  cheating  by  false  preteoses.  Trial 
by  jury,  verdict  guilty,  and  judgment.  The  defendant 
appeals. 

Robert  P.  Foss^  for  appellant. 

A.  J,  Baker,  Attorney  General,  for  the  State. 

'    See  VERS,  C.  J. — I.     It  is  contended  that  the  indict- 
ment is  insufficient,  and  does  not  charge  an  offense  pro- 
hibited by  the  statute,  which  provides':  ''If 
*'  fSSkintt^*  ^'^y  person,  by  false  pretense,    *    *   *    and 
SalSlS^fSeuf:  Witt  the  intent  to  defraud,  obtain    *    *    * 
SSiSmSnt.*'   the  signature  of  any  person  to  any  written 
instrument,    the    false   making  of   which 
would  be  punished  as  forgfery,"  he  shall  be  punished, 
etc.     Code,  sec.  4073.     The  indictment  charges,  in  sub- 
stance, that  the  defendant  was  a  loan  agent,  employed 
to  make  a  loan  of  the  sum  of  three  hundred  dollars  to 
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one  Charlotte  A.  Swift,  the  same  to  be  obtained  from 
the  Davenport  Savings  Bank,  and  that  he  falsely  pre- 
tended and  represented  that  a  certain  mortgage,  a  copy 
of  which  is  set  ont  in  the  indictment,  was  to  secure  the 
payment  of  three  hundred  dollars,  when  in  fact  it  was 
for  four  hundred  dollars,  and  thereby  created  a  lien  on 
the  lands  described  in  the  mortgage  for  the  last-named 
amount ;  and  thereby,  with  intent  to  defraud,  procured 
the  signature  of  the  said  Charlotte  A.  Swift  to  said 
mortgage,  and  she  delivered  the  same  to  defendant.  The 
indictment  is  quite  lengthy,  but  the  foregoing  statement 
of  its  averments  is  sufficient  for  the  purpose  of  a  consid- 
eration of  the  objections  made  thereto.  It  is  insisted 
that  the  defendant  was  the  agent  of  Mrs.  Swift,  for  the 
purpose  of  procuring  the  loan,  and  that  the  delivery  of 
the  mortgage  to  the  defendant  a^  her  agent  is  not  such 
a  delivery  as  is  required  ;  and  it  is  said  that  Mrs.  Swift 
could,  at  any  time,  have  recalled  the  mortgage,  and 
taken  it  into  her  personal  possession,  and  therefore  there 
in  fact  was  no  delivery,  for  the  reason  that  the  posses- 
sion of  an  agent  is  the  possession  of  the  principal.  Coun- 
sel cite  and  rely  on  State  v.  McGinnis^  71  Iowa,  685. 
All  that  is  decided  in  that  case  is  that  there  must  be  a 
delivery  of  the  instrument  obtained  by  false  pretenses. 
It  will  be  observed  that  the  indictment  does  not  state 
that  the  defendant  was  the  agent  of  Mrs.  Swift,  but 
simply  that  he  was  a  loan  agent,  employed  to  make  a 
loan  of  the  sum  of  ''three  hundred  dollars,  to  one  Char- 
lotte A.  Swift."  Therefore  it  seems  to  us  that  the  posi- 
tion of  counsel  cannot  be  sustained.  The  indictment,  in 
our  opinion,  is  clearly  sufficient,  in  so  far  as  the  objec- 
tion under  consideration  is  concerned. 

II.   It  is  objected  that  the  indictment  is  insufficient, 
because  it  fails  to  state  that  the  land  described  in  the 

mortgage  belonged  to  Mrs.  Swift.     But  the 

^  Slort^':      defandant,  by  false  pretenses,  obtained  the 

S'trarafof    signature  to  an  instrument  the  false  making 

^erahipof   of  which  would  have  been  forgery,  for  the 

reason  that  Mrs.   Swift  covenanted  in  the 

mortgage  that  she  had  "good  right  to  sell  and  convey" 
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the  premises  described  in  the  mortgage;  that  the  same 
were  free  from  incumbrance  ;  and  that  she  would  war- 
rant and  defend  said  premises  against  the  lawful  claims 
of  all  persons  whomsoever.  It  is  provided  by  statute 
that  if  any  person,  with  intent  to  defraud,  "falsely 
*  *  *  make  any  instrument  in  writing,  *  *  * 
purporting  to  be  the  act  of  another,  by  which  any  pecu- 
niary demand  or  obligation  is  created,"  he  shall  be 
deemed  guilty  of  forgery.  Code,  sec.  3917.  It  is  clear 
that  under  this  statute,  if  Mrs.  Swift's  name  had  been 
signed  to  the  mortgage  by  the  defendant  with  the  intent 
to  defraud,  he  would  have  been  guilty  of  forgery ;  and 
the  fact  whether  Mrs.  Swift  owned  the  land  or  not  would 
have  been  immaterial,  for  the  reason  that  under  the  cov- 
enants of  the  mortgage  a  pecuniary  liability  was  created 
against  her. 

III.  The  court  instructed  the  jury  that  **  there  must 
be  an  intent  to  defraud,  but  actual  defrauding  is  not 

necessary  to  be  shown,  provided  the  intent 

'■  ZIuiT''       be  proven."     It  is  said  by  counsel  that  this 

not^necewary.  instruction  is  erroueous,  for  the  reason  that 

the  fraud  must  be  consummated,  and  that 
an  intent  is  not  sufficient.  lie  cites  and  relies  on  People 
7).  WaJceh/,  G2  Mich.  297,  and  Slate  v,  McOinnis,  here- 
tofore cited.  We  understand  the  instruction  to  mean 
that  it  is  not  essential  that  any  person  should  have  been 
actually  defrauded,  but  it  is  essential,  if  a  written  instru- 
ment is  the  thing  obtained,  that  it  should  be  delivered  ; 
for  until  this  is  done  the  intent  to  defraud  is  not  con- 
summated, for  the  reason  that,  until  there  has  been  a 
delivery,  the  instrument  creates  no  liability.  The  pro- 
vision of  the  statute  is  that  tlie  thing,  whether  a  chattel 
or  a  written  instrument,  must  be  obtained  by  the  person 
making  the  false  pretense,  and  this  is  the  effect  of  the 
holding  in  the  two  cases  abov'e  cited,  referred  to  by 
counsel.  But  no  case  to  whi(*h  our  attention  has  been 
called  holds  that  any  person  must  have  been  actually 
defrauded,  that  is,  have  suffered  a  pecuniary  loss ;  and 
under  the  statute  an  intent  to  defraud  only  is  required. 


s 
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Therefore  the  court  did  not  err  in  giving  the  instruction 
referred  to. 

IV.     The  court    instructed  the  jury    as    follows : 
*'The  fact,  if  you  should  find  it  to  be  a  fact,  that  the 

defendant  committed  a  like  crime  to  the  one 
dence  of  'sim-  with  whicli  he  is  charged  in  the  indictment 

Uar  offense.  . 

ngainst  Mrs.  Swift,  *  *  *  prior  to  the 
tiino  the  acts  in  question  were  committed,  is  admitted  in 
evidence  for  the  purpose  of  aiding  you  in  determining 
the  question  as  to  the  defendant's  intent  in  doing  the 
acts  complained  of,  and  you  should  only  consider  it  for 
that  purposo.".  There  was  evidence  tending  to  show 
that  the  defendant  had  procured,  with  intent  to  defraud, 
from  Mrs.  Swift  another  mortgage,  which  he  represented 
to  be  for  seven  hundred  dollars,  when  in  fact  it  was  for 
eight  hundred  dollars,  and  it  is  upon  this  evidence, 
which  we  have  only  partially  stated,  that  the  foregoing 
instruction  is  based.  It  is  objected  that  the  instruction 
states  that  the  defendant  had  committed  a  like  crime  to 
that  charged  in  the  indictment ;  but  we  think  this  is  a 
mistake,  and  that  such  question  was  submitted  to  the 
jury,  who  were  required  to  find  whether  the  defendant 
had  committed  such  a  crime.  It  is  further  objected 
that  evidence  tending  to  show  the  commission  of  a  like 
crime  ''against  the  same  person"  was  inadmissible,  and 
that  the  court  erred  in  giving  the  instruction,  for  the 
reason  that  the  defendant  cannot  be  convicted  of  the 
crime  charged  by  proof  showing  the  commission  of 
another  crime,  and  that  no  such  question  should  have 
been  submitted  to  the  jury.  The  gist  of  the  crime 
charged  in  the  indictment  is  the  intent  to  defraud,  and 
•the  settled  rule  seems  to  be  that,  when  the  scienter  or 
quo  animo  is  requisite  to  and  constitutes  a  necessary 
and  essential  part  of  the  crime  with  which  the  person  is 
charged,  and  proof  of  such  guilty  knowledge  or 
malicious  intention  is  indispensable  to  establish  his 
guilt  in  regard  to  the  transaction  in  question,  testimony 
of  such  acts,  conduct  or  declarations  of  the  accused,  as 
tend  to  establish  such  knowledge  or  intent  is  compe- 
tent, notwithstanding  they  may  constitute   a   distinct 
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crime."  Amer.  Crim.  Law  [5  Ed.]  sec.  649.  In  People 
t>.  Henssler^  48  Mich.  49 ;  s.  c,  11  N.  W.  Rep.  804,  such 
evidence  wasl  held  admissible  in  a  case  where  the  crime 
charged  was  obtaining  the  indorsement  of  a  note  by 
false  pretenses,  with  intent  to  defraud ;  and  in  State  t?. 
Walters^  45  Iowa,  389,  where  the  crime  charged  was  an 
intent  to  commit  a  rape.  See,  also.  State  v.  Sauruiers, 
68  Iowa,  370.  It  will  be  observed  that  the  evidence 
introduced  and\he  instruction  have  reference  to  a  simi- 
lar crime  in  all  respects.  The  party  whose  signature 
was  obtained  was  the  same,  and  so  was  the  instrument ; 
and  therefore  the  admission  of  the  evidence  and  instruc- 
tion is  supported  by  all  the  authorities.  What  the  rule 
would  be  if  the  signature  of  a  different  person  to  an 
instrument  of  a  different  character  had  been  obtained  we 
have  no  occasion  to  determine. 

V.    Evidence  was  introduced  tending  to  show  that 
both  the  mortgage  referred  to  in  the  indictment,  and 

^      also  the  prior  mortgage,  was  negotiated  to 

*  evidimoe:'      the    Daveuport    Savings    Bank     by     the 

pen  to  oon-  defendant ;  and  he  obtained  money  thereon 
from  said  bank  to  the  amount  of  four 
hundred  dollars  upon  one  mortgage  and  eight  hundred 
dollars  on  the  other.  The  defendant,  however,  gave 
Mrs.  Swift  three  hundred  dollars  of  the  former  and 
seven  hundred  dollars  of  the  latter.  The  notes  secured 
by  the  mortgages  bore  interest  at  eight  per  cent,  and 
coupons  were  attached  thereto  for  interest  at  that  rate 
on  four  hundred  and  eight  hundred  dollars.  Mrs.  Swift 
paid  such  interest  to  the  defendant  upon  the  basis  that 
the  notes  were  for  three  hundred  and  seven  hundred 
dollars.  He  remitted  such  money  to  the  bank,  but 
added  thereto  sufficient  of  his  own  money  to  pay  the 
coupons,  and  when  the  coupons  were  received  by  him  he 
altered  the  same,  so  that  they  represented  the  amount  of 
money  paid  him  by  Mrs.  Swift,  and  then  delivered  the 
coupons  to  her.  At  least,  there  was  evidence  so  tend- 
ing ;  and  counsel  for  the  defendant  contend  that  it  was 
inadmissible,  for  the  reason  that  it  did  not  tend  to 
establish  the  crime  charged.    But  we  think  otherwise. 
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The  evidence  had  an  important  bearing  on  the  question 
of  intent. 

We  are  nnable  to  discover  any  error  in  the  record, 
and  therefore  the  judgment  must  be 

Affirmed. 
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McDonnell  v^  Henderson,  Jitdge.  iS  Sr«  . 

1.     Contempt :  jury  tbial.    A  person  held  to  answer  for  a  contempt         .  y^-  ^jgi 
is  not  entitled  to  a  trial  by  jury.  |i26  8631 

3.    Execution:  auxujaby  PROCEEDiNas:  koticb  to  defendant. 
"When  the  defendant  is  present  in  court  at  all  stages  of  a  proceeding 
auxiliary  to  execution  for  the  purpose  of  discovering  property,  an 
order  zfiade  will  be  binding  on  him  without  its  being  reduced  to  s 
writing  and  signed  by  the  judge  and  personally  served. 

8.      :  :  EXAMINATION  OF   DEFENDANT  :  AFFIDAVIT  AS  BASIS 

OF.  Where  a  defendant  is  examined  for  the  discovery  of  property 
in  a  proceeding  auxiliary  to  execution,  and  a  second  examination  is 
had  which  is  but  a  continuation  of  the  first,  a  new  affidavit  is  not 
required  by  section  8180  of  the  Code. 

Original  proceeding  on  certiorari. 

Piled,  June  7,  1888. 

McOarry  <fe  BrowUy  for  plaintiff. 

W.  H.  Berry  and  H.  McNiel^  for  defendant. 

RoTHROCK,  J. — It  appears  from  the  petition  for  the 
writ  of  certiorari^  and  from  the  return  made  thereto  by 
the  defendant,  that  the  plaintiff  is  confined  in  the  jail 
of  Warren  county  upon  a  commitment  for  an  alleged 
contempt  in  Tef  using  to  pay  over  certain  money,  claimed 
to  be  in  his  possession,  in  satisfaction  of  two  judgments 
against  him.  The  judgments  were  duly  and  regularly 
rendered  against  the  defendant,  and  executions  were 
issued  thereon  and  returned  unsatisfied.  Thereupon, 
upon  proper  proceedings,  the  plaintiflE  was  required  to 
appear  before  the  district  court  of  Warren  county  for 
an  examination  touching  the  question  as  to  whether  he 
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had  any  property  which  he  unjustly  refused  to  apply 
towards  the  satisfaction  of  the  judgment.  The  pro- 
ceedings were  had  under  chapter  three,  title  eighteen, 
Code.  Plaintiff  appeared,  and,  upon  his  examination, 
it  appeared  that  he  had  money  more  than  sufficient  to 
satisfy  the  judgment.'^,  nnd  that  said  money  was  in  his 
house,  and  in  the  actunl  posj^ession  dt  his  wife.  An 
order  was  made  that  tlio  wife  p:iy  ovor  a  siilllcient 
amount  of  said  money  to  ih(^.  sheriff  to  satisfy  tlie  debt 
and  costs,  and  that  the  plaint i IT  heroin  should  not,  in 
any  manner,  either  directly  or  indiroctly,  interfere  with 
the  money  in  the  hands  of  his  wife,  or  in  any  manner 
prevent  the  payment  of  said  money  by  his  wife  to  the 
sheriff.  The  plaintiff  was  present  when  this  order  was 
made,  and  excepted  thereto,  and  on  the  same  day  he 
filed  a  motion  to  set  aside  the  order.  The  record  shows 
that  this  order  was  served  upon  the  wife,  and  was  read 
by  the  sheriff  to  the  plaintiff.  The  wife  did  not  deliver 
the  money  to  the  sheriff,  and  could  not  well  do  so, 
because  the  plaintiff,  after  the  order  was  made,  and 
before  it  was  served,  had  taken  the  same  into  his  own 
possession,  in  violation  of  the  order.  Some  proceedings 
were  had  looking  to  an  examination  of  the  wife  touch- 
ing the  possession  of  the  money,  but,  owing  to  her  sick- 
ness, she  was  not  required  to  appear  before  the  court. 
An  order  was  made  for  the  plaintiff  to  appear  for  far- 
ther examination ;  and,  the  plaintiff  being  present  in 
court,  he  was  ordered  to  appear  for  examination  forth- 
Avith,  to  which  order  he  excepted.  A  further  examina- 
tion was  had,  upon  which  the  court  found  that  the 
plaintiff  had  under  his  control  a  sufficient  amount  of 
money  to  pay  the  judgment  and  costs,  and  he  was 
ordered  to  pay  the  same  within  three  days,  and  that,  if 
he  failed  to  do  so,  to  be  considered  in  contempt  of  court. 
This  order  contained  the  following  recital:  ''And  the 
said  Peter  McDonnell,  now  being  in  court,  is  required 
to  observe  and  obey  this  order,  as  hereinbefore  pro- 
vided, without  further  notice."  An  exception  was 
entered  to  this  order.  At  the  expiration  of  the  time 
fixed    for    the    payment  of  the  money,    the  plaintiff 
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appeared  and  filed  an  affidavit  in  alleged  excuse  of  his 
refusal  to  comply  with  the  order.  A  cause  was  dock- 
eted against  the  plaintiff  in  the  name  of  the  state, 
entitled  contempt  proceeding,  and  thereupon  the  plain- 
tiff demanded  a  jury,  which  demand  was  denied,  and 
he  excepted.  The  plaintiff,  being  in  court,  was  required 
to  answer,  and  show  cause  why  he  should  not  be  pun- 
ished for  contempt.  Thereupon  the  plaintiff  read,  in  evi- 
dence his  affidavit  in  excuse,  above  referred  to.  The 
sheriff  was  examined  as  a  witness  touching  the  conduct 
of  the  plaintiff  in  violation  of  the  former  order  of  the 
court.  Thereupon  the  court  made  an  order,  stating  the 
if  acts  attending  the  investigation,  and  it  is  therein  recited 
that,  after  hearing  the  testimony,  and  from  knowledge 
of  the  facts  transpiring  in  open  court,  it  was  found  that 
the  plaintiff  herein  was  in  contempt  in  not  obeying  the 
order  to  pay  over  the  said  money,  and  it  was  adjudged 
that  he  be  confined  in  the  jail  of  Warren  county  until 
he  should  comply  with  said  order. 

The  first  objection  made  by  the  plaintiff  to  the  pro- 
ceedings is  that  he  was  denied  the  right  of  trial  by 

jury.  He  contends  that  such  right  is 
^■ju^triSu'     secured  to  him  by  the  rule  announced  in 

the  case  of  Eikeriberry  v.  Edwards,  67 
Iowa,  619.  That  case  does  not  determine  that  a  person 
held  to  answer  for  a  contempt  is  entitled  to  trial  by 
jury.  Contempt  proceedings  cannot  legally  be  tried  by 
jury.  The  plaintiff  did  not  demand  a  jury  to  try  the 
issuei  made  by  the  special  statutory  proceeding,  to 
determine  whether  he  had  money  or  property  in  his 
possession  which  he  should  of  right  apply  to  the  pay- 
ment of  the  judgment.  That  was  an  issue  to  be  tried 
by  the  examination  of  the  plaintiff  under  oath,  and 
witnesses  could  have  been  summoned  to  appear  and 
testify  upon  the  question  in  issue.  Code,  sec.  3139. 
Whether  the  proceeding  should  be  regarded  as  at  law, 
with  the  right  of  trial  by  jury,  we  need  not  determine 
in  this  case,  because  no  jury  was  demanded  for  the 
trial  of  that  issue. 

It  is  further  contended  that  the  court  acted  illegally 
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in  proceeding  against  the  plaintiff,  because  he  was  not 

served  with  a  written  order  signed  by  the 
auxiliary  pro-  judge,  as  required  by  section  8146,  Code. 
notice  to'      The  whole  record  in  the  case  shows  that  the 

defendant;  i    .      .«.  .  •     i 

plaintiff  was  present  at  every  stage  of  the 
proceeding,  and  we  have  recited  the  facts  quite  fully, 
for  the  purpose  of  showing  that  the  plaintiff  was  not 
condemned  without  notice,  and  an  opportunity  to  be 
heard,  and  to  purge  himself  of  the  contempt  if  he 
could  do  so.  It  would  have  been  a  needless  form  to 
serve  him  with  the  orders  made  when  he  was  personally 
present  in  court  when  they  were  made,  and  excepted 
thereto.  He  appeared  and  filed  his  affidavit  in  excuse 
for  failure  to  pay  over  the  money,  and  he  was  given  a 
full,  and,  so  far  as  we  can  see,  a  fair,  hearing. 

It  is  claimed    that   the   court  acted    illegally  in 
requiring  the  plaintiff  to  submit  to  a  second  examination 

without  an  affidavit,  aa  required  by  section 

examination    3136   of    the    Codc.      The    fact   that   the 
affidavit  as  '  secoud  examination  was  but  a  continuation 

MUU  of* 

of  the  first  examination  is  a  sufficient 
answer  to  this  ground  of  complaint.  We  have  said 
that  there  were  two  judgments  against  the  plaintiff, 
and  we  have  recited  the  proceedings  as  to  one.  The 
action  taken  upon  the  other  was  substantially  the  same, 
and  in  the  final  order  the  defendant  was  required  to 
deliver  up  sufficient  of  the  money  in  his  possession  to 
satisfy  both.  Our  conclusion  is  that  the  district  court 
did  not  in  any  respect  exceed  its  jurisdiction,  or  other- 
wise act  illegally,  in  the  proceeding  under  considera- 
tion, and  that  the  judgment  in  contempt  is  correct,  and 
fully  sustained  by  the  evidence,  and  that  this  proceed- 
ing in  certiorari  should  be  dismissed;  and  it  is  60 
ordered. 

DiSMIBSED. 
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1.  Criminal  Law:  witness  not  ezahinbd  bsfobb  qrand  juby. 
The  state  offered  on  the  trial  a  witness  who  had  not  been  before  the 
grand  jury.  She  had  written  a  statement  of  what  she  would  tes- 
tify to,  and  sent  that  to  the  grand  jury,  and  the  same  was  attached 
to  the  indictment,  and  purported  to  be  evidence  taken  before  the 
grand  jury ;  and  her  name  was  indorsed  on  the  back  of  the  indict- 
ment. Held  that  the  admission  of  her  testimony  waS  error,  under 
section  4421  of  the  Code. 
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2.  Witnesses :  impeachment  :  corrobobation.  A  witness  may  be 
impeached  by  showing  chat  he  made  statements  out  of  court  con- 
tradictory to  his  evidence  as  a  witness  ;  but  evidence  that  he  made 
statements  out  of  court  in  harmony  with  his  evidence  is  not 
admissible  in  rebuttal,  for  the  purpose  of  corroboration. 

8.  Criminal  Evidence:  statements  of  deceased  witness 
BEFORE  GRAND  JURY.  A  grand  jury  which  sat  prior  to  the  one 
which  found  the  indictment  in  this  case  made  inquiry  as  to  who 
committed  the  crime  charged  herein,  but  found  no  indictment.  At 
that  inquiry  one  H.,  who  died  before  the  trial,  was  present  as  a 
witness  and  gave  testimony,  but  no  attorney  for  the  state  was 
present.  The  defendant  in  this  case  sought  to  prove  by  a  member 
of  that  former  grand  jury  what  H.  said  in  his  testimony.  Held 
that  the  offered  evidence  was  properly  excluded.  Whether  the 
-  case  would  be  different  had  the  attorney  for  the  state  been  present 
when  the  testimony  was  given,  quaere. 

4.  Criminal  Law :  aubi  :  iNSTRUcmoN.  Where  there  is  evidence 
tending  to  establish  an  alibi,  a  proper  instruction  in  relation 
thereto  should  be  given,  especiaUy  when  asked. 

6.  Instmotion:  no  byidrnce  to  support.  An  instruction  that 
defendant  could  be  convicted  if  he  aided  or  assisted  in  the  commis- 
sion of  the  murder  charged  was  erroneous,  where  the  evidence 
showed  that,  if  he  was  guilty  at  all,  he  fired  the  fatal  shot,  and  did 
not  assist  another.  ....  —  ■ . 


6«    :  INDICATING  EFFECT  OF  TESTIMONY.     It  was  eTTor  for  the 

court  in  an  instruction  to  speak  of  "  circmnstances  introduced  in 
evidence  tending  to  connect  the  accused"  with  the  offense  charged 
in  the  indictment,  since  it  was  for  the  jury  alone  to  determine 
the  tendency  of  jbhe  evidence 


624  SUPREME  COURT  OF  IOWA, 

The  State  v.  Porter, 


Appeal  from    Webster  District  Court. — Hon.  D.  D. 

Miracle,    Judge. 

Filed,  June  7,  1888. 

Indictment  for  murder  in  the  first  degree.  Trial 
by  'fury.  Verdict,  guilty  of  manslaughter ;  and  judg- 
ment thereon.    Defendant  appeals. 

M.  D.  G^Connell  and  Dolliver  &  MorCy  toi 
appellant. 

A.  J.  Baker i  Attorney  General,  for  the  State.* 

See  VERS,  C.  J. — I.  Mary  Blakely  was  introduced 
as  a  witness  for  the  state.    Her  name  was  indorsed  on 

the  back  of  the  indictment,   but  she  wag 
*  law :  witness   not  examined  as  a  witness  before  the  errand 

not  0zaiii!ned  ^^ 

before  grand  jury.  She  wrote  a  statement  of  what  she 
would  testify  to,  and  sent  that  to  the  grand 
jury,  and  the  same  was  attached  to  the  indictment,  and 
purported  to  be  evidence  taken  before  such  jury.  The 
defendant  objected  to  the  witness'  testifying,  because 
she  had  not  been  examined  by  or  testified  before  the 
grand  jury.  The  objection  was  overruled,  and  the 
defendant  excepted.  It  is  provided  by  statute  that  the 
state  ''shall  not  be  permitted  to  introduce  any  witness 
who  was  not  examined  before  the  grand  jury,  and 
whose  evidence  was  not  taken  down  by  the  clerk  of  the 
grand  jury,  and  presented  with  the  indictment."  Code, 
sec.  4421.  As  Mrs.  Blakely  was  not  a  witness  before 
the  grand  jury,  the  court  ignored  and  disregarded  the 
express  words  of  the  statute,  and  erred,  we  think,  to 
the  defendant's  prejudice.  It  is  impossible  to  know  the 
effect  which  the  statement  made  by  Mrs.  Blakely,  not 
under  oath,  had  upon  the  grand  jury.  If  she  had  been 
examined  before  such  jury,  her  evidence  might  have 
been  so  materially  different  from  the  statement  that  no 
indictment  would  have  been  found.  Besides  this,  a  dis- 
regard of  the  material  portion  of  the  statute,  which  is 
of  a  mandatory  character,  must  be  conclusively  pre- 
sumed to  be  prejudicial, . 
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II.  Ira  Vail  was  examined  as  a  witness  on  the  part 
of  the  state,  and  gave  evidence  tending  to  show  that 

the  defendant,  in  a  conversation,  had  made 

^  impSlfh?**     certain  statements  of  a  material  character^. 

roboritlon.     The  defendant  introduced  evidence  tending 

to  show  that  Vail,  on  more  than  one  occa- 
sion, denied  that  defendant  had  made  any  such  state- 
ments. The  state  in  rebuttal,  against  the  objection  of 
the  defendant,  was  permitted  to  prove  by  the  wife  of 
said  Vail  that  he  had  told  her,  shortly  after  or  before 
the  homicide,  that  the  defendant  had  made  sach  state- 
ments. That  a  witness  may  be  impeached  by  showing 
that  he  made  statements  out  of  court  contradictory  to 
his  evidence  as  a  witness  is  the  well-settled  rule  ;  but 
evidence  that  he  had  made  such  statements,  for  the  pur- 
pose of  corroborating  his  evidence  as  a  witness,  is  not, 
we  think,  admissible.  We  are  of  the  opinion  that  there 
is  no  authority  which  supports  the  ruling  of  the  court, 
and  upon  principle  we  think  it  cannot  be  sustained,  for 
the  reason  that  the  evidence  is  clearly  hearsay. 

III.  Prior  to  finding  the  indictment  under  consid- 
eration, and  at  a  previous  terna  of  court,  a  grand  jury 

investigated  and  made  efforts  to  ascertain 
'•  ?SdSf^^       who  had  killed  the  deceased,  but  no  indict- 
5V*JeS©d**  ^'  ment  was  found.     Witnesses  were  exam- 
fore  ^wiT     ined,  and,  among  others,  one  HoUis,  who 
^^^'  had  deceased  prior  to  the  trial,  who  gave 

evidence  before  the  grand  jury  ;  but  there  is  no  evidence 
tending  to  show  that  any  attorney  representing  the  state 
was  present  at  the  time.  The  defendant  offered  to  prove 
by  one  of  the  grand  jurors  what  said  witness  testified  to 
before  such  jury.  To  this  the  state  objected,  and  the 
objection  was  sustained.  In  so  holding  we  do  not 
believe  the  court  erred.  This  is  a  case  of  first  impres- 
sion. No  authority  has  been  cited  in  favor  of  or  against 
the  ruling  of  the  court.  That  evidence  of  a  deceased 
witness  given  on  a  trial  may  be  shown  on  a  subsequent 
trial,  or  where  the  evidence  of  such  person  has  been 

Vol.  74—40 
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given  before  an  examining  magistrate,  upon  a  prelim- 
inary inquiry  as  to  whether  there  are  reasonable  grounds 
for  believing  a  named  person  has  committed  a  specified 
crime,  is  well  settled.  But  there  was  not  in  this  case 
any  person  charged  with  this  crime.  The  grand  jury 
were  simply  investigating  and  inquiring  who  was  the 
guilty  person.  In  performing  their  duties,  evidence  was 
elicited  which,  it  will  be  conceded,  had  a  tendency  to 
show  that  the  defendant  was  not  the  guilty  person.  But 
as  he  was  not  charged,  and  was  not  a  party  to  the 
inquiry,  we  do  not  think  he  can  show,  when  he  is  on 
trial  upon  an  indictment  subsequently  found,  that  evi- 
dence material  to  his  defense  was  given  by  a  deceased 
witness  before  some  prior  grand  jury  who  were  endeav- 
oring to  ascertain  who  had  com  mitted  the  crime  with 
which  he  is  charged.  Originally,  provision  was  made 
for  a  grand  jury  as  a  barrier  to  the  arbitrary  star-cham- 
ber encroachments  of  the  crown  upon  the  rights  of  the 
citizen.  It  is  simply  a  court  of  inquiry,  and,  under  the 
statute,  in  performing  its  duties,  may  call  any  person 
before  it,  whether  favorable  or  unfavorable  to  the  pros- 
ecution. The  evidence  is  usually  given  in  a  narrative 
form,  and  of  a  meager  character.  It  is  certain  that  the 
state  could  not  introduce  the  evidence  of  a  deceased 
witness  given  before  a  grand  jury  upon  the  trial  of  any 
person  for  an  offense,  for  the  reason  that  the  right  to 
cross-examine  the  witness  did  not  exist.  While  the 
state  may  be  represented  before  the  grand  jury  by  the 
prosecuting  attorney,  it  was  not  so  represented  in  this 
case.  We  therefore  have  no  occasion  to  determine 
whether  the  evidence  offered  would  be  admissible  if  he 
had  been  present  and  taken  part  in  the  proceeding. 

IV.     There  was   evidence    introduced  tending    to 
establish  an  alibi,  and  the  court  refused  an  instruction 

upon. that  question.     The  instr action  asked, 

^'  lawlTfibi.      or  one  of  similar  import,  should  have  been 

infltruciion.     gjven.     Complaint  is  made  that  the  court 

instructed  the  jury  that  the  defendant  could  be  convicted 
if   he  aided  or  assisted   in    the    commission    of    the 
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homicide,  and  there  is  no  evidence  tending 
■  nolJS^me  *  to  show  that  he  did  so.  This  is  true,  for  the 
osuppor.  (jeifendant,  if  guilty,  fired  the  fatal  shot, 
and  did  not  aid  or  assist  any  other  person  in  so  doing. 
Upon  another  |irial,  unless  the  evidence  is  materially 
different,  no  instruction  like  that  above  stated  should  be 
given. 

V.  The  court  said  to  the  jury  that,  "in  deter- 
mining upon  the  character  and  weight  to  be  given  to  the 

circumstances  introduced  in  evidence  tend- 
oatinj?  effect    iug  to  couuect  the  accuscd  "  with  the  offense 

68  mony.  ^j^j^^g^^  jj^  ^YiQ  iudictmeut,  they  should  con- 
sider certain  things  or  matters,  to  which  the  attention  of 
the  jury  was  called  in  a  lengthy  instruction.  It  was  for 
the  jury  to  say  whether  the  evidence  tended  to  connect 
the  defendant  with  the  crime  charged,  and  therefore  the 
court,  no  doubt  inadvertently,  usurped  the  province  of 
the  jury.  There  are  other  instructions  which  are  criti- 
cised by  counsel,  Which  we  do  not  deem  it  necessary  to 
set  out,  or  more  particularly  refer  to,  for  the  reason  that 
upon  another  trial  the  criticisms  of  counsel  will,  no 
doubt,  be  considered  by  the  court,  and  proper  instruc- 
tions given.  The  defendant  did  not  testify  in  his  own 
behalf,  and  we  are  constrained  to  say,  in  view  of  a  new 
trial,  that  counsel  for  the  state,  in  addressing  the  jury, 
made  use  of  language  which,  it  seems  to  us,  had  the 
tendency,  though  possibly  not  purposely  so  intended,  to 
prejudice  the  defendant,  because  he  had  not  testified  in 
his  own  behalf.  This  is  prohibited  by  statute,  and  coun- 
sel should  refrain  from  so  doing  upon  another  trial. 

It  is  insisted  that  the  verdict  is  not  sustained  by  the 
evidence.  After  much  reflection,  we  have  concluded,  as 
there  must  be  a  reversal  for  other  reasons,  and  as  the 
evidence  may  be  different  on  another  trial,  that  we 
should  not  express  any  opinion  on  this  subject. 

ilEVi£KSED. 
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The  State  v.  Blanchard. 

1.  Appeal :  CBnaNAL  case  :  fresuhftioit  in  favor  of  judgment. 
On  the  appeal  of  a  criminal  cause,  where  the  evidence  is  not 
brought  up,  it  will  be  presumed  that  every  fact  necessary  to  war* 
rant  the  judgment  was  proved  by  competent  and  undisputed  evi- 
dence. 

2.  Forgery :  indigticent  :  variance.  Where  the  forged  instrument 
was  dated  January  7,  1885,  but  the  copy  set  out  in  the  indictment 
showed  it  to  be  dated  January  7, 1884,  the  court  properly  instructed 
that  the  variance  was  immaterial. 

8,     :    place  of  crime  :    evidence.    The  fact  that  the  forged 

instrument  purported  to  have  been  executed  in  Mitchell  county, 
and  that  defendant  had  it  in  his  possession  in  that  county  at  about 
tlie  time  it  purported  to  have  been  executed,  was  competent  evi- 
dence, and,  in  the  absence  of  anything  to  the  contrary,  sufficient, 
to  prove  that  the  forgery  was  committed  in  that  county. 

Appeal  from  Mitchell  District  Court.^'EoN.  John  B. 

Cleland,  Judge. 

Filed,  June?,  1888. 

JFl  F.  Coffin  and  L.  M.  Ryce^  for  appellant. 

A.  J.  Baker y  Attorney  General,  for  the  State. 

Reed,  J. — This  cause  was  submitted  without  argu- 
ment by  counsel  for  either  party.    The  transcript  con- 
tains the  indictment,  verdict,  motion  for  a 
'  criSiiicase:  ucw  trial,  and  the  judgment  pronounced  by 
fiTfivor*!)?'^    the  court ;  also  the  instructions  given  by  the 
u  Kmen  .      Q^yj^t  OTL  his  owu  motiou,  aud  certain  instruc- 
tions asked  by  counsel  for  defendant,    but  which  the 
court  refused  to  give ;  but  the  evidence  introduced  on 
the  trial  has  not  been  brought  into  this  court.     The  only 
suggestions  which  we  have  as  to  the  grounds  relied  upon 
for  a  reversal  of  the  judgment  are  contained    in    the 
motion  for  a  new  trial.     The  instrument  which  defend- 
ant is  accused  of  having  forged  purports  to  be  an  order 
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for  the  payment  of  a  sum  of  money,  drawn  upon  the 
treasurer  of  Osage  Lodge,  No.  195,  I.  O.  O.  F/,  to  which 
the  names  of  ''Theo.  Cane,  N.  G.,"  and  *'C.  H.  Cleve- 
land, Secy.,"  are  signed.  One  of  the  grounds  of  the 
motion  for  a  new  trial  was  that  the  instructions  given  by 
the  court  to  the  jury  erroneously  assumed  that  the  cor- 
porate character  of  said  lodge  was  established.  If  it 
should  be  conceded  that  it  was  necessary  to  prove  that 
fact,  we  could  not  reverse  the  judgment  on  this  ground  ; 
for,  in  the  absence  of  the  evidence,  we  will  presume,  in 
favor  of  the  correctness  of  the  ruling  of  the  district 
court,  that  the  fact  was  proven  by  competent  and  undis- 
puted evidence.  ' 

The  forged  instrument  purported  to  be  dated  at 
Osage,  Iowa,  January  7,  1885.     The  copy  set  out  in  the 

indictment  showed  it  to  be  dated  January  7, 
indiutmeut:    1884.     The  district  court  instructed  that  the 

Tariauce. 

variance  was  not  material.  The  instruction 
is  correct.  The  defendant  could  not  have  been  preju- 
diced by  the  variance  between  the  allegation  and  the 
proof  as  to  the  date  of  the  instrument. 

The  court  also  instructed  that  the  facts  that  the 
instrument  purported  to  have  been  executed  in  Mitchell 

county,   and  that  defendant  had  it  in  his 

'  cHme:  evi-     possessiou  iu  that  couuty  at  about  the  time 

it  purports  to  have  been  executed,  were 
competent  evidence  to  be  considered  by  the  jury  in 
determining  whether  the  offense  was  committed  within 
the  county.  This  instruction  is  also  clearly  right.  The 
fact  that  the  offense  was  committed  within  the  jurisdic- 
tion of  the  court,  like  any  oth^r  fact  in  the  case,  may  be 
proven  by  circumstantial  evidence  ;  and  the  circumstances 
enumerated  in  the  instruction,  which  we  must  assume 
were  proven,  tended  to  prove  that  fact,  and,  in  the 
absence  of  anything  to  the  contrary,  were  sufficient  to 
establish  it.  See  3  Greenl.  Ev.  sec.  112,  and  cases  cited 
in  the  note.  We  have  examined  the  record  on  which 
the  cause  was  submitted  with  care,  and  we  iind  no 
ground  for  disturbing  the  judgment. 

Affirmed, 
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Leathers  et  al.  v.  Ross  etal. 

1.    Beal  Estate  :  AcnoN  to  recover  :  kinors'  land  sold  by  father  : 

RATIFICATION  :  EVIDENCE  :  TAXES   P^ID  BY  PURCHASER.     A  father 

purchased  a  section  of  land  with  his  wife's  money,  and  had  a 
quarter-section  of  it  conveyed  to  each  of  their  four  minor  sons, 
who  are  plaintiffs  herein.  Afterwards,  and  while  plaintiffs  were 
yet  minors,  he  conveyed  the  land  to  defendants  in  exchange  for 
other  land,  a  portion  of  which  was  conveyed  to  one  C,  who  after- 
wards, for  a  named  consideration,  conveyed  it  to  plaintiffs.  Plain- 
tiffs and  defendants  entered  into  possession  of  the  lands  which 
came  to  them  respectively  under  these  transactions,  and  defend- 
ants paid  taxes  on  the  lands  which  they  thus  claimed  to  own. 
This  action  was  to  recover  the  land  conveyed  by  the  father  to 
defendants.    Held — 

(1)  That  if  C.  was  a  mere  conduit  for  passing  the  'title  from 
defendants  to  plaintiffs  of  the  land  which  C.  conveyed  to 
them,  and  plaintiffs  accepted  and  disposed  of  this  land,  know- 
ing that  it  was  the  consideration  which  defendants  had  paid 
for  the  land  in  question,  this  would  be  a  ratification  of  their 
father's  act  in  making  the  exchange,  and  that  they  could 
not  recover ;  but 

(2)  That,  in  order  to  defeat  plaintiffs*  recovery  on  their  legal 
title,  it  was  necessary  for  defendants  to  prove  these  facts  by 
clear  and  satisfactory  evidence,  which  they  have  failed  to  do. 

(8)  That,  since  defendants  paid  taxes  on  the  land  in  good  faith, 
believing  that  they  were  the  real  owners,  they  were  entitled, 
upon  a  decree  being  entered  for  plaintiffs  for  the  lands,  to  a 
judgment  for  such  taxes  with  interest,  the  same  to  be  a  lien 
on  the  land. 

d.  Evidence  :  transactions  between  persons  deceased.  In  an 
action  to  recover  land  which  plaintiffs*  father  traded  to  defend- 
ants* brother  for  other  lands,  where  the  father  and  brother  and  an 
intermediate  owner  were  all  dead,  held  that  one  of  the  defendants 
was  incompetent  to  testify  to  the  personal  transactions  between 
the  persons  deceased.    ( Code.  sec.  3639.) 

8.  Deposition :  objecting  to  incompetent  evidence  :  time. 
Where  a  witness  in  a  deposition  gave  incompetent  testimony, 
because  relating  to  tranpactions  with  one  deceased,  but  the  adverse 
party  did  not  know  of  the  decease  until  the  examination  in  chief 
had  closed,  and  he  then  made  the  objection,  and  afterwards,  six 
months  before  the  trial,  he  moved  the  court  to  strike  out  the 
objectionable  testimony,  held  that  the  objection  was  made  in  time. 


.   I 


MAY  TERM,  1888.  631 

Leathers  v.  Ross. 


Apjpeal  from  Hancock  Circuit  Court. — Hoir.  John  B. 

Cleland,   Judge. 

Filed,  June  8,  1888. 

Thls  is  an  action  in  chancery,  and  involves  the  title 
and  ownership  of  six  hundred  and  forty  acres  of  land 
in  Hancock  county.  There  was  a  decree  for  defendants, 
and  plaintiflFs  appeal.    The  facts  appear  in  the  opinion. 

A.  C  Ripley  and  LaugJdin  &  Campbell^  for 
appellants. 

BrocJcv>ay  &  Elder  and  E.  B.  Soper^  for  appellees. 

RoTHROCK,  J. — I.  The  legal  title  to  the  land  is  in 
plaintiffs.  They  brought  actions  to  recover  possession 
1.  Real  estate :  ^^^  quict  their  title  as  against  defendants. 
TOver":  mi-^  The  record  of  title  shows  that  each  of  the 
S?id  by"?  ^^^^  plaintiffs  is  the  owner  of  one-fourth  of 
tSm  I  eri-^^*'  *1^®  land.  The  four  actions  •  were  xjonsoli- 
pSwby  pSS*  dated,  and  the  defendants  answered,  setting 
chiuer.  ^p  ^heir  equitable  claim  to  all  of  the  lands, 

and  there  was  but  one  trial  in  the  court  below.  The 
claim  made  by  the  defendants  is  that  the  plaintiffs,  who 
are  brothers,  were  once  the  legal  and  equitable  owners 
of  the  property,  and  that,  while  they  were  yet  minors, 
Danford  Eddy,  their  father,  exchanged  and  conveyed 
the  land  in  controversy  to  the  defendants  for  two  hun- 
dred and  forty  acres  of  land  in  Ringgold  county,  and 
caused  the  said  Ringgold  county  land  to  be  conveyed  to 
the  plaintiffs;  and  that  the  plaintiffs,  knowing  that 
such  an  exchange  was  made,  and  the  consideration 
therefor,  accepted  the  land  in  Ringgold  county,  and 
used,  sold  and  conveyed  the  same ;  and  that  they  are 
thereby  precluded  from  asserting  title  to  and  ownership 
of  the  land  in  controversy,  as  against  the  defendants. 

There  can  be  no  question  that,  if  the  claim  made  by 
the  defendants  is  shown  to  be  true,  the  plaintiffs  cannot 
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recover  the  land.  If  one  person  assumes  to  sell  and  con- 
vey the  land  of  another,  and  the  owner,  with  a  knowl- 
edge of  the  facts,  receives  the  consideration,  and 
appropriates  it  to  his  own  use,  he  cannot  be  allowed  to 
question  the  transaction.  See  Stroble  v.  Smithy  8 
Watts,  280;  Com.  v.  /^huwa7i's  Adm'r,  18  Pa.  St.  343; 
Smith  V,  Warden^  19  Pa.  St.  424 ;  and  SicUe  v.  Stanley^ 
14  ind.  409, 

Counsel  for  defendants  cite  and  rely  upon  these 
cases,  and  insist  that,  under  the  facts  disclosed  in  evi- 
dence, the  decree  of  the  circuit  court  must  be  sustained. 
The  question  to  be  determined  is  whether  the  defend- 
ants have  made  such  a  showing  of  facts  as  will  over- 
throw the  legal  title ;  or,  in  other  words,  whether  the 
plaintiffs  ratified  the  acts  of  their  father  in  conveying 
the  land,  by  receiving  and  appropriating  the  consider- 
ation therefor,  with  a  full  knowledge  of  the  facta 
attending  the  transaction.  If  they  did,  the  transaction 
touches  the  conscience,  and  the  plaintiffs  ought  not  to 
be  allowed  to  hold  the  land,  and  the  consideration  for 
which  it  was  sold ;  and,  as  the  cause  is  here  for  trial 
anew  upon  the  evidence,  the  question  must  be  deter- 
mined upon  the  preponderance  of  the  evidence,  and 
in  view  of  the  rule  that,  as  the  defendants  seek  to  over- 
throw a  plain  legal  record  title,  they  must,  in  order  to 
succeed,  establish  the  equity  which  they  assert  by  clear, 
satisfactory  and  conclusive  evidence.  There  is  no  ques- 
tion made  as  to  the  original  ownership  of  the  land.  It  is  the 
sixteenth  section  in  the  township  in  which  it  is  situated, 
and  was  therefore  school  land.  The  evidence  shows 
that  it  was  purchased  from  the  government  by  Danford 
E^ldy  with  the  money  of  May  Eddy,  his  wife,  and  that 
Danford  Eddy  caused,  the  patents  to  the  fonr  quarter- 
sections  to  be  issued  to  their  four  sons,  Dearett  Eddy, 
Milton  Eddy,  Lincoln  Eddy  and  Harvey  Eddy.  Their 
patents  were  duly  recorded  long  before  the  conveyance  in 
question  was  made.  The  records  of  Hancock  county, 
where  the  land  was  situated,  showed  the  title  to  the  land 
to  be  in  the  four  sons,  and  their  parents  had  no  more 
right  nor  authority  to  divest  them  of  their  title  than  a 
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stranger  would  have.  There  is  no  pretense  that  the 
plaintiffs  held  the  title  in  trust  for  any  purpose.  It  was 
a  fee-simple,  absolute  and  indefeasible  title.  Danford 
Eddy  sold  and  coirveyed  the  land  in  September,  1875, 
and  at  that  time  his  sons  were  all  minors,  aged  about 
eighteen,  sixteen,  twelve  and  six  years,  respectively. 
The  defendants,  James  Boss  and  Moses  A.  Ross,  and 
their  brother,  Lorenzo  Ross,  now  deceased,  owned 
a  farm  in  Ringgold  county,  and  the  evidence  shows  that 
in  September,  1876,  they  exchanged  their  farm  with 
Danford  Eddy  for  certain  wild  and  uncultivated  lands, 
situated  in  Hancock,  Winnebago  and  Cerro  Gordo 
counties.  The  land  in  controversy  was  conveyed  by 
i>anford  Eddy  and  wife  to  defendants  in  the  exchange 
thus  made.  The  farm  in  Ringgold  county  contained 
six  hundred  and  forty  acres.  The  defendants  conveyed 
about  four  hundred  acres  of  the  farm  to  May  Eddy,  and 
the  remainder,  consisting  of  two  hundred  and  forty 
acres,  appears  by  the  record  to  have  been  conveyed  to 
one  Robert  Clarke  for  a  named  consideration  of  four 
thousand  dollars,  and  is  dated  on  the  twentieth  ^ay  af 
September,  1875.  On  the  eleventh  day  of  January,  1876, 
Robert  Clarke  and  wife  conveyed  the  two  hundred  and 
forty  acres  by  warranty  deed  to  the  plaintiffs  for  a 
named  consideration  of  fifteen  hundred  dollars. 
It  is  proper  to  state  here  that  Danford  Eddy,  Robert 
Clarke  and  Lorenzo  Ross « all  died  before 
1  btipekcb:  this  action  was  commenced,  and  the  only 
between  per-  wituess  to  the  actual  transaction  between 

BODS  deceased 

the  parties  to  the  exchange  of  the  lands  was 
James  Ross.  His  deposition  was  taken  in  behalf  of  the 
defendants,  and  was  read  on  the  trial  in  the  court  below. 
A  motion  to  exclude  all  that  part  of  his  deposition 
relating  to  personal  transactions  between  himself- 
and  Danford  Eddy  was  overruled.  The  motion  is  again 
presented  in  this  court.  Under  section  8639  of  the  Code, 
James  Ross  could  not  be  examined  as  a  witness  as  to 
any  personal  transactions  between  him  and  Robert 
Clarke  or  Danford  Eddy,  unless  the  plaintiffs  waived 
their  right  to  exclude  the  testimony.     The  defendants 
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contend  that  they  did  not  make  the  objectiou  to  the 
testimony  at  the  proper  time  nor  in  the  proper  manner. 

The  original  deposition  now  on  file  in  this 
pbjeoiinK  to    court  shows  that,  at  the  xjlose  of  the  exami- 

Incompetent 

evi.ienc«:      natiott  in  Chief  of  the  witness,  counsel  for 

time* 

appellants  asked  him  if  Danford  Eddy  was 
living  or  dead.  The  witness  answered  that  Eddy  died 
since  the  year  1878.  Thereupon  appellants  caused 
the  notary  public  who  took  the  deposition  to  insert  the 
following:  "Plaintiffs  move  to  strike  out  from  the 
deposition  of  James  Boss  herein  all  that  part  of  his 
testimony  referring  to  conversations  had  by  him  with 
th6  said  Danford  Eddy  in  relation  to  the  matters  in  con- 
troversy in  this  action,  for  the  reason  that  the  same  is 
incompetent."  And,  in  the  course  of  the  cross-exami- 
nation of  the  witness,  appellants  caused  the  notary  to 
make  the  following  entry  in  the  deposition :  *'  The 
plaintiffs  ask  the  following  questions,  the  answers  to 
which  are  to  be  read  on  condition  that  the  court  over- 
rules the  motion  heretofore  made  by  plaintiffs  to  exclude 
all  the  evidence  of  the  witness  relating  to  converaations 
had  with  Danford  Eddy." 

After  the  deposition  was  taken  and  filed,  a  formal 
motion  was  presented  to  the  court,  asking  that  the 
objectionable  testimony  be  stricken  out,  on  the  ground 
that  it  was  incompetent,  irrelevant  and  immaterial. 
This  motion  was  presented  with  the  deposition  to  the 
court.  We  cannot  conceive  that  appellants  could  have 
been  more  prompt  than  they  were  in  , making  objection 
to  this  incompetent  testimony.  They  objected  iipmedi- 
ately  upon  the  disclosure  being  made  of  record  that 
Danford  Eddy  was  dead,  and  the  record  shows  that  by 
motion  they  called  the  attention  of  the  court  to  their 
objection  some  six  months  before  the  trial  was  had.  The 
case  of  Watson  v.  Miskamire^  45  Iowa,  231,  relied  upon 
by  counsel  for  appellees  as  authorizing  the  overruling  of 
the  objections  and  motion,  has  nO  application  to  the 
facts  attending  the  taking  of  the  testimony  in  question, 
and  we  think  we  must  disregard  the  incompetent  testi- 
mony in  determining  the  case. 
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Tlie  record  of  these  conveyances  shows  that  the 
defendantsdid  not  convey  the  two  hundred  and  forty 
acres  in  Ringgold  county  to  the  plaintiffs.  The  con- 
veyance was  made  to  Robert  Clarke,  who  after- 
wards conveyed  it  to  the  plaintiffs.  There  is  no 
evidence  in  the  record  from  which  it  can,  with  any 
plausibility,  be  claimed  that  Clarke  was  a  mere  medium 
through  which  the  title  passed  from  the  defendants  to 
the  plaintiffs.  On  the  other  hand,  the  testimony  of 
May  Eddy  tends  to  show  that  the  land  was  bought  with 
her  money  from  Clarke,  and  conveyed  to  the  plaintiffs. 
It  is  true,  her  testimony  is  not  explicit  on  this  question. 
But  it  was  incumbent  on  the  defendants  to  overcome  the 
presumption  arising  upon  the  face  of  the  deeds.  Even 
if  we  were  to  consider  the  testimony  of  James  Ross, 
that  the  deed  to  the  two  hundred  and  forty  acres  was 
blank  as  to  the  grantee  when  delivered  to  Danford 
Eddy,  it  falls  short  of  overcoming  the  effect  of  the  deeds, 
for  the  reason  that  there  is  no  sufficient  and  competent 
evidence  that  the  passing  of  the  title  to  Clarke,  and  his 
conveyance,  was  not  made  upon  a  substantial  consider* 
ation  between  him  and  the  defendants  and  Eddy  ;  and, 
besides,  there  is  no  evidence  that  May  Eddy,  who  fur- 
nished the  money  to  buy  the  land  in  controversy,  knew 
that  she  signed  any  deed  conveying  it  away.  She  testi- 
fies that  she  signed  blank  deeds,  but  had  no  knowledge 
that  there  was  any  intention  to  convey  the  land  of  the 
plaintiffs,  and  there  is  no  evidence  that  the  plaintiffs, 
minors  as  they  were,  knew,  when  the  two  hundred  and 
forty  acres  was  conveyed  to  them,  that  their  father  had 
conveyed  the  land  in  controversy  to  any  one.  The 
whole  transaction  impresses  one  with  the  idea  that  Dan- 
ford  Eddy  recklessly  bartered  away  the  land  of  others 
to  which  he  thought  he  could  afterwards  acquire  the 
title,  and  we  find  nothing  in  the  record  which  we  think 
entitles  the  defendants  to  the  land  in  question.  They 
were  within  a  few  miles  of  the  county-seat  of  Hancock 
county  when  they  consummated  their  contract  of 
exchange,  and  their  loss,  if  any,  is  fairly  attributable  to 
their  own  negligence  in  failing  to  ascertain  from  the 
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records  whether  Danford  Eddy  was  the  owner  of  the 
land  which  he  attempted  to  convey.  The  presump- 
tion arising  from  these  deeds  is  that  the  two  hun- 
dred and  forty  acres  was  not  given  in  exchange  for 
the  land  in  controversy,  but  that  it  was  sold  by  the 
defendants  to  Clarke  for  four  thousand  dollars.  We 
have  not  thought  it  necessary  to  state  that  Harvey 
Eddy  conveyed  his  share  of  the  two  hundred  and  forty 
acres  to  the  plaintiff  Leathers  before  any  actions  were 
commenced  by  the  plaintiffs.  This  will  explain  the 
reason  why  Leathers  appears  as  one  of  the  plaintiffs. 
His  rights,  however,  are  not  different  fi*om  those  of 
Harvey  Eddy,  if  he  were  still  the  owner. 

IL  It  appears  from  the  record  that  the  defendants 
paid  the  taxes  on  the  land  in  controversy  for  several 
years,  as  shown  by  the  abstracts  of  appellants  and 
appellees.  The  appellees  ask  that,  in  case  the  decree'  as 
to  the  title  be  reversed,  the  appellants  be  required  to 
pay  them  the  amount  of  said  taxes,  with  six  per  cent, 
interest  from  the  time  the  respective  payments  were 
made.  As  it  sufficiently  appears  that  the  defendants 
paid  said  taxes  in  good  faith,  and  in  the  belief  that  they 
were  the  ownera  of  the  land,  an  order  will  be  entered 
that  the  same  be  made  a  special  lien  and  charge  upon 
the  property  in  favor  of  the  defendants,  and  the  clerk 
will  ascertain  the  amount  from  the  abstracts  on  tile  in 
this  court. 

The  decree  of  the  circuit  court  will  be  reversed,  and 
a  decree  will  be  entered  here  quieting  the  plaintiffs' 
title  upon  the  payment  of  the  said  taxes  with  interest. 

Hevebsed. 
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Raybubn  V.  The  Centeal  Iowa  Railway  Company. 


1. 


2. 


8. 


4. 


Bailroads :  injxtry  to  section-hand  while  BOARDiNa  kovino 
CARS :  NEGLIGENCE :  QUESTION  FOR  JURY.  Plaintiff  and  others 
were  section-hands  of  defendant,  engaged  in  removing  snow  and 
ice  from  the  track.  While  so  engaged,  a  train  of  cars  loaded  with 
slack  came  along,  moving  slowly,  and  the  conductor  and  others  in 
charge  of  the  train  directed  them  to  get  upon  the  train  to  unload 
the  slack.  They  requested  that  the  train  be  stopped,  but  were  told 
that,  if  stopped,  it  could  not  be  started  again.  In  attempting  to 
obey  the  order,  plaintiff  was  thrown  down  by  a  jerk  of  the  train 
and  injured.  Held  that  the  question  of  negligence  on  the  part  of 
both  plaintiff  and  defendant  was  one  for  the  jury  to  determine 
from  the  evidence,  of  the  weight  of  which  they  were  the  sole 
judges. 


: : :  matter  of  law.    In  such  case,  held  that 

if  it  would,  imder  other  circumstances,  have  been  negligence  for 
defendant  to  attempt  to  board  the  moving  train*  it  was  not  negli- 
gence for  him  to  do  so  when  directed  by  the  conductor  and  others 
having  charge  of  the  train^    (Compare  cases  cited  in  opinion). 

: :  ACTION  UNDER  CODE,  SECTION  1807  :  USE  AND  OPER- 
ATION OF  RAILROAD.  In  such  caso,  held  that  plaintiff  was  not  pre- 
cluded from  bringing  his  action  against  the  company  under  section 
1807  of  the  Code,  on  the  ground  that  the  negligence  complained  of 
was  in  no  manner  connected  with  the  use  and  operation  of  the 
railroad.     (See  cases  cited  in  opinion). 


: : :  constitutionality.    Section  1307  of  the 

Code,  authorizing  actions  against  railroad  companies  by  employes 
for  injuries  caused  by  the  negUgence  of  co-employes,  is  not  in  con- 
flict with  the  fourteenth  amendment  to  the  constitution  of  the 
United  States.  (Buchlew  v.  Central  lovoa  By,  Co.,  64  Iowa,  603, 
followed). 
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5.  : :  EXCESSIVE  verdict.  A  verdict  of  thirty-five  hun- 
dred dollars  cannot  be  said  by  this  court  to  be  excessive  for  an 
injury  to  the  knee  of  a  section-hand,  who  is  also  a  mechanic,  where 
the  jury  may  well  have  found  the  injury  to  be  permanent. 


6.    : :  neguoence  in  care  of  wound.   Whether  the  con- 

tinuance  of  plaintiff's  disability  was  attributable  to  his  subsequent 
want  of  care  was  a  question  for  the  jury,  with  whose  finding  this 
court  sees  no  reason  to  interfere. 


\ 
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7.  Appeal :  pRAcmcE :  complaint  of  misconduct  of  counsel  below  : 
RECORD.  Where  an  appellant  intends  to  ask  this  court  to  reTerse  a 
cause  on  account  of  improper  language  used  by  counsel  in  argu- 
ment to  the  jury,  correct  practice  requires  that  die  court  below 
shall  certify  the  facts  and  language  complained  of,  and  the  question 
cannot  properly  be  raised  in  this  court  upon  affidavits  of  counsel 
ai^d  others. 

8. :  COSTS  op  amended  abstract.    Where  appellant  assigned 

sixty-four  errors,  but  insisted  on  only  five  or  six  of  them,  appellee 
was  wari'anted  in  making  preparation  against  the  whole  sixty-four, 
and  tho  costs  of  his  amended  abstract,  reasonably  prepared  and 
filed  for  that  purpose,  were  properly  taxed  to  appellant  upon  an 
affirmance  of  the  judgment. 

9.  Pleading  and  Evidenoe :  variance.  In  an  action  against  a 
railroad  company  for  a  personal  injury  alleged  to  have  been  caused 
by  the  negligence  of  -  the  section  boss  in  causing  the  speed  of  the 
train  to  be  increased,  the  evidence  showed  that  it  was  the  conductor 
who  ordered  the  increase  of  speed.  Held  to  be  an  inunaterial  vari- 
ance, under  Code,  section  2686. 

10.  Bailroads :  injury  to  section-hand  :  damages  :  ability  to  earn 
MONEY.  In  an  action  against  a  rafiroad  company  for  a  permanent 
injury  to  a  section-hand,  it  was  proper  to  allow  him  to  show  that  he 
was  a  mechanic,  and,  as  such,  capaMe  of  earning  more  money  than 
was  paid  him  by  defendant  for  his  services. 

11.  Deposition  :  motion  to  suppress  :  evidence.  A  motion  to  sup- 
press a  deposition  was  based  upon  an  affidavit  of  defendant's  coun- 
sel, showing  that  a  notice  of  taking  the  deposition,  served  on 
defendant,  did  not  state  tho  place  of  the  residence  of  the  officer  to 
whom  the  commission  was  issued.  Held  that  this,  without  more, 
was  insufficient. 

Appeal  from  MahasTca  District  Court. — Hon.  J.  K. 

Johnson,  Judge. 

Filed,  December  19,  1887. 

[Supplemental  Opinion  Filed,  June  8,  1888.] 

Action  to  recover  for  personal  injuries  sustained  by 
plaintiff  while  attempting  to  go  upon  a  car  attached  to 
a  train  drawn  by  an  engine  on  defendant's  railroad. 
There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 


\  > 
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Anthony  C.  Daly,  for  appellant. 

Sampson  <fe  Uroton  and  John  F.  Lacey^  for  appellee. 

Beck,  J. — I.     The  evidence  shows  that  plaintiff  was  '  ' 
employed  as  a  section-hand  upon  defendant's  railroad, 
1.  railrcadb:     ^^^'  whlle  engaged  in  removing  snow  and 
iUoMon-^hand    ^^^  irovci  the  track,  a  train  passed  npoa  the 
iJii*mo^n?"    road,  wherein  were  a  number  of  cars  loaded 
Snee-quM-    with  slack  to  be  drawn  to  another  place, 
tionforjury.    pjaintiflf   and  the  men  working  with  him 
were  directed  by  the  conductor  and  others  upon  and  in 
charge  of  the  train  to  get  upon  the  cars  and  accompany 
them.     It  was  the  purpose  to  employ  plaintiflF  and  the 
other  section-men  in   unloading  the  slack.     The  train 
was    not    stopped,    and    some    of    the    section-hands 
requested  those  in  charge  of  the  train  to  stop  it,  but 
were  informed  that,  if   stopped,    the  train   could  not 
again  be  started.     Thereupon  plaintiff  attempted  to  get 
upon  one  of  the  cars.    By  reason  of  a  quick  movement 
or  ''jerk"  given  to  the  train,  and  the  snow  upon  the 
track,  plaintiff  was  thrown  down,  and  received  a  severe 
injury  to  one  of  his  knees,  which  he  claims  is  perma- 
nent. 

II.  Counsel  for  defendant  insists  that  the  conduc- 
tor and  others  who  ordered  plaintiff  to  get  upon  the 
train  were  not  negligent,  for  the  reason  that  the  train 
was  moving  so  slowly  that  plaintiff  could  have  gone 
upon  the  cars  in  entire  safety.  He  again  insists  that 
plaintiff  was  not  bound  to  get  on  the  train  until  it 
stopped,  and,  if  it  was  negligent  in  the  conductor  to 
order  plaintiff  to  get  upon  the  car,  it  was  negligent  in 
plaintiff  to  attempt  it,  and  he  urges  that  defendant  is 
not  chargeable  with  negligence,  and  that  plaintiff  is 
chargeable  with  contributory  negligence.  The  facts  of 
the  case  do  not  authorize  the  conclusion  that,  as  a  mat- 
ter of  law,  either  plaintiff  or  defendant  is  guilty  of  neg- 
ligence. The  question  of  the  care  of  each  was  for  the 
jury  to  determine,  not  for  the   court;  and  it  cannot 


640  SUPREME  COURT  OP  IOWA, 

Ray  burn  ▼.  The  Central  Iowa  Ry.  Co. 

be  truthfully  said  that  there  was  a  failure  of  evidence 
authorizing  the  jury  to  find  negligence  on  the  part  of 
defendant  and  du«  care  on  the  part  of  plaintiff.  The 
e«^idence  is  discussed  at  considerable  length  by  defend- 
ant's counsel,  to  support  his  position  to  the  contrary. 
It  would  be  profitless  to  occupy  the  time  required  to 
review  the  evidence  on  this  point,  which  could  only  be 
done  in  many  pages. 

TIL    If,  under  other  circumstances,  it  would  have 
been  negligence  in  the  plaintiff  to  attempt  to  get  on  the 

car  while  it  was  in  motion,  it  was  not  negli- 
*  — :  matter    gence  for  him  to  do  so  when  required  by  the 

order  of  the  conductor  and  others  having 
charge  of  the  train.  Fransden  v.  Chicago^  R.  L  &  P. 
My.  Co.y  36  Iowa,  872;  Cooper  v.  Central  Railroad 
of  lowa^  44  Iowa,  134;  Pyne  v.  Chicago^  B.  &  Q.  Ry. 
Co.,  64  Iowa,  223. 

IV.  Counsel  insists  that  plaintiff  is  not  authorized 
to   maintain   this   action    for   the    negligence    of   his 

co-employes,  under  Code,  section  1307,  for 
*'  ioiionmider  the  reasou  that  such  negligence  was  in  no 
SinTMiIirand  manner  connected  with  the  use  and  opera- 
rSfiSid."^'  tion  of  the  railroad.  It  must  be  remem- 
bered that  plaintiff  was  required  to  go  upon 
the  train  for  the  purpose  of  aiding  in  unloading  the 
cars.  The  employment  and  duties  of  plaintiff  were 
identical  in  character  with  those  of  plaintiffs  in  ScJiroe- 
der  V.  Chicago  J  R.  L  &  P.  Ry.  Co.,  47  Iowa,  375; 
McKnightv.  Iowa  <6  M.  Ry.  Coast.  Co.,  43  Iowa,  46; 
and  unlike  those  of  plaintiffs  in  Fransden  v.  Ry.  Co., 
supra  ;  Pyne  V.  Ry.  Co,,  snpra;  Crowley  v.  Burling- 
ton, C.  R,  &  N.  Ry.  Co.,  63  Iowa,  658,  and  Farley  v. 
Chicago,  R.  I.  &  P.  Ry.  Co.,  66  Iowa,  337.  Following 
the  doctrines  of  these  cases,  we  hold  that  the  plaintiff 
may  maintain  his  action  for  injuries  resulting  from  the 
negligence  of  an  employe  of  the  defendant  engaged  in 
operating  the  train  upon  its  road. 

V.  Counsel   insists   that   Code,  section  1307,  just 
cited,  is  in  conflict  with  the  fourteenth  amendment  to 
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the  constitution  of  the  United  States.  This 
— iconatito-  precise  question  was  determined  adversely 

to  counsel's  position  in  BucTclew  v.^  Cent. 
Iowa  Ry.  Co.^  64  Iowa,  603.  We  have  no  ground  for 
doubting  the  correctness  of  our  decision  in  that  case, 
which  is  brought  to  our  attention  in  the  argument  of 
counsel. 

VI.  It  is  insisted  that  the  verdict  for  thirty-five 
hundred  dollars  is  excessive.     The  jury  could  well  have 

found  that  plaintiff's  injuries  are  perma- 

'  •xceMiYOTer.  neut.     We  cannot   say    that   the   sum  he 

recovered  is  in  excess  of  the  amount  of  dam- 
ages which  will  compensate  him  for  his  injuries. 

VII.  Counsel  insists  that  the  continuance  of 
defendant's  disability  is  attributable  to  his  want  of  care 

after  he  was  injured  ;  but  this  was  a  matter 

'  licence  In       for  the  Consideration  of  the  jury,  and  the 

record  of  the  evidence  discloses  no  ground 
upon  which  we  can  interfere  with  their  findings  in  this 
regard. 

VIII.  It  is  urged  that  the  court  below  erred  in  riot 
setting  aside  the  verdict  on  account  of  the  misconduct 
T.  a*fbal:  '      ^^  plaintiff's  counsel  in  presenting,  in  their 

SJi'^piSfnt  of  arguments  to  the  jury,  inflammatory  appeals 
?f*^ouT?ie?'  and  considerations,  which  should  not  have 
below:  record  |^^^^  urged,  to  influence  the  finding  of  the 

verdict.  The  substance  and  language  of  that  part  of 
counsel's  argument  to  which  the  objection  is  made  are 
set  out  in  afiidavits  of  defendant's  counsel  at  the  trial, 
and  of  others.  Counter-affidavits  were  filed  by  counsel 
on  the  other  side.  This  contest  of  affidavits  between 
members  of  the  profession  is  unseemly,  and  ought  not 
to  be  tolerated.  The  law  provides  for  perpetuating  of 
record  such  matters  by  bills  of  exceptions  by  which  the 
court  below  can  show  the  facts,  thus  avoiding  the  neces- 
sity of  resorting  to  affidavits.  In  view  of  the  fact  that 
usually  a  short-hand  writer  is  in  attendance  upon  the 
trial  courts,  his  aid  can  be  secured  to  take  down  the 
Vol.  74—41 
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improper  words  of  counsel ;  or  the  court,  when  objec- 
tion is  made  thereto,  can  at  the  time  reduce  them  to 
writing.  In  either  case,  they  may  be  then  or  afterwards 
embodied  in  a  bill  of  exceptions.  This  practice  will 
involve  no  inconvenience,  and  will  secure  greater  accu- 
racy in  preserving  the  objectionable  words  of  counsel 
than  can  be  attained  by  resorting  to  aflBdavits  and 
counter-affidavits.  We  conclude  that  matters  of  this 
kind  ought  not  to  be  made  of  record,  and  brought  here, 
except  upon  bills  of  exceptions.  We  have  heretofore 
reviewed  objections  based  upon  like  conduct  of  counsel 
which  were  shown  by  affidavits,  but  no  objections  were 
made  on  the  ground  that  the  facts  and  language  brought 
in  question  were  not  preserved  and  embodied  in  the 
records  by  bills  of  exceptions.  We  doubt  not  that,  had 
the  objections  been  made,  we  would  have  refused  to 
review  the  question  of  misbehavior  of  counsel ;  but,  at 
all  events,  we  are  now  satisfied  that  correct  practice 
requires  that  the  court  below  shall  certify  the  facts  and 
language  complained  of  as  amounting  to  misbehavior  on 
the  part  of  counsel.  In  support  of  this  conclusion,  see 
Smith  V.  Wilson,  31  N.  W.  Rep.  176,  decided  by  the 
supreme  court  of  Minnesota. 

IX.  It  is  lastly  insisted  that  plaintiff  ought  to  be 
taxed  with  the  costs  of  his  additional   abstract.     We 

think  differently.     While  defendant  urges 
amended       m  argument  no  more  than  five  or  six  of  its 

Abstract. 

assignments  of  error,  they  number  sixty- 
four,  and  cover  every  point  which  ingenuity  can  suggest 
as  being  available  for  assault  upon  the  judgment  of  the 
court  below.  Counsel  of  the  plaintiff  well  prepared 
defenses  at  these  numerous  threatened  approaches,  for 
they  knew  not  but  attacks  would  be  made  at  all.  We 
think  they  were  warranted  in  presenting  the  matter 
found  in  these  additional  abstracts  in  order  to  make 
their  preparation  complete  against  the  threatening  mul- 
tiplicity of  sixty-four  assignments  of  error. 

We  have  considered  all  questions  discussed  by  coun- 
sel, and  reach  the  conclusion  that  the  judgment  of  the 
district  court  ought  to  be  Affirmed. 
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OPINION  ON  REHEARING. 

Beck,  J. — A  petition  for  rehearing  calls  our  atten- 
tion to  certain  matters  discussed  in  the  argument  of 
defendant's  counsel,  which  demand  further  attention. 

L  Counsel  in  the  petition  insists  that  plaintiff  did 
not  establish  his  right  to  recover,  for  the  reason  that  his 

amended  petition  alleges  that  the  section 
*•  S'd^e^?^  ^^^^  caused  the  engineer  to  increase  the 
aSSe!'  ^^'  speed  of  the  train  while  plaintiff  was 
attempting  to  get  upon  the  car,  which 
caused  the  injury.  The  evidence  tends  to  show  that  the 
conductor  gave  the  order,  by  a  signal,  for  the  increase 
of  the  speed  of  the  train,  and  the  court  in  an  instruction 
directed  the  jury  that,  if  they  should  so  find,  it  is  a  fact 
supporting  plaintiff's  right  to  recover.  Counsel  insists 
that  the  evidence  in  this  regard  failed  to  support  the 
allegation  of  the  petition,  and  the  instruction  referred 
to  is  erroneous,  in  that  it' recognizes  the  evidence  as  sup- 
porting the  petition.  It  is  only  necessary  to  say  that, 
assuming  that  the  petition  as  amended  does  allege  that 
the  section  boss  gave  the  order  to  the  engineer,  which  is 
denied  by  plaintiff '  s  counsel,  the  variance  between  the 
allegation  and  proof  is  not  material,  as  it  is  not  made  to 
appear,  nor  is  it  claimed,  that  defendant  was  misled  to 
its  prejudice.     Code,  sec.  2686. 

II.  The  plaintiff  was  permitted  to  prove  that  he 
was  a  mechanic,  and  could  earn  at  his  trade  more  than 

the  wages  paid  him  while  in  the  employ- 
^^*  SjSi7*t?* '   ment  of  the  defendant.     To  the  admission 
SSid?"dama-  of  this  evidence  defendant  objected.    The 
to  earn  *^    Capacity  of  plaintiff   to    earn  money   is   a 
money.         proper  matter  to  be  considered  in  determin- 
ing the  measure  of  his  damages.     The  fact  that  he  was 
in  the  employment  of  defendant  at  less  wages  than  he 
could  have  earned  at  his  trade  did  not  lessen  his  capac- 
ity to  earn  money  at  his  trade.    It  does  not  appear  that, 
when  he  entered  the  employment  of  defendant,  he  was 
in  any  manner  incapacitated  to  work  at  his  trade,  or 
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that  he  had  permanently  abandoned  it.    The  evidence 
therefore  was  correctly  admitted. 

III.    It  is  complained  by  defendant  that  the  district 
court  erroneously  overruled  a  motion  to  suppress  a  depo- 
sition on  the  ground  that  the  notice  for  tak- 
"*  SSToTu""  ^^S  i*  does  not  state  the  state,  county,  city 
SJflence!      ^^  towu  iu  which  the  officer  to  whom  the 
commission  issued  resided.    The  motion  to 
suppress  the  deposition  waa  based  on  an   affidavit  of 
defendant's  counsel,  showing  that  a  notice  served  upon 
defendant  does  not  show  the  place  of  the  residence  of 
the  officer  to  whom  the  commission  was  issued.     This 
proof,  without  more,  did  not  authorize  the  court  to  sup- 
press the  deposition. 

The  original  opinion,  with  this  supplement,  con- 
siders all  questions  discussed  by  counsel.  The  petition 
for  rehearing  is 

Overruled. 
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1.      Appeal :     DELAY  IN  FIUNQ  ABSTRACT  AND   ARQUMBNT  :     MOTION  TO 

AFFIRM.  It  is  not  the  practice  of  this  court  to  aflftnn  causes  sum- 
marily on  motion,  after  they  are  prepared  for  submission  on  the 
part  of  appellants,  on  the  ground  of  delay  in  presenting  abstracts 
and  arguments.  If  prejudice  has  resulted  to  the  other  party  by 
such  delay,  redress  must  be'  sought  in  some  other  way.  (See  Code, 
sec.  8181 ;  Laws  of  1874,  chap.  56.) 


3.     :    MOTION  to  strike  matter  from  amended  abstract,    a 

motion  to  strike  out  a  portion  of  appellee*s  amended  abstract,  on 
the  ground  that  it  contains  matter  not  contained  in  the  transcript, 
is  not  passed  on.  for  the  reason  that  the  original  abstract  sufficiently 
shows  the  fact  intended  to  be  shown  by  the  amendment. 

8.  Cities  and  Towns:  keepinq  streets  in  repair:  railroad 
bridges.  An  incorporated  town  is  charged  by  the  law  with  the 
duty  of  keeping  its  streets  in  proper  condition  for  travel,  and  this 
obligation  extends  to  a  bridge  btlilt  in  the  street  by  a  railroad  com- 
pany, on  its  right  of  way,  as  an  approach  to  a  crossing  of  its  track. 
Whatever  obligation  may  rest  upon  the  company  to  keep  such 
approach  in  safe  condition,  the  town  still  remains  liable  for  negli- 
gence in  that  regard. 
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4.  Practice  :  becalling  witness  :  discretion  of  court.  In  the 
absence  of  a  showing  that  the  trial  court  abused  its  discretion,  this 
court  will  not  interfere  with  its  refusal  to  allow  defendant  to  recall 
a  witness  for  cross-examination  on  the  ground  that  counsel  was 
not  informed  at  the  examination  in  chief  of  the  further  fact  he 
wished  to  elicit. 

5.      Appeal :  PRACTICE  :  COMPLAINT  OF  MISCONDUCT  OF  COUNSEL:  RECORD. 

This  court  will  not  consider  complaints  of  the  misconduct  of 
counsel  in  the  court  below  where  the  facts  are  not  shown  by  proper 
certificate  or  bill  of  exceptions,  given  by  the  trial  court.  Affidavits 
will  not  be  considered.  {Rayhurn  v.  Central  Iowa  Ry,  Co,,  ante, 
p.  ^1,  followed,) 

Appeal  from  Jones  Circuit  Court. 

Piled,  June  8,  1888. 

Action  to  recover  for  personal  injuries  sustained  by- 
plaintiff  by  a  fall  from  a  bridge  upon  a  street  of  the 
town,  while  riding  over  it  in  a  sleigh;  the  accident 
occurring  through  the  fault  of  defendant  in  failing  to 
erect  and  maintain  railings  or  barriers  to  the  bridge. 
There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

Jamison  &  Mellett.  for  appellant. 

Herrick  &  Doxsee  and  Remley  &  ErcanbracJc,  for 
appellee. 

Beck,  J. — I.  The  plaintiff  moves  to  affirm  the  judg- 
ment of  the  circuit  court  on  the  ground  that  defendant 

failed  to  file  the  abstract  and  arguments  in 
**  deiayin' filing  *^®  ^^®  withiu  the  time  prescribed  by  the 
S^ment?*^    rulcs  of  the  court.     These  papers,  and  an 
SSnn?  ^      amended  abstract  and  argument  for  plain- 
tiff, were  duly  filed  before  the  last  day  of 
the  October  term,  and  the  cause  was  submitted  thereon 
with  this  and  another  motion,  hereafter  noticed,  at  the 
present  term.     We  are  not  accustomed  to    summarily 
affirm  causes  after  they  are  prepared  for  submission  on 
the  part  of  appellants  on  the  ground  of  delay  in  present- 
ing abstracts  and  arguments.     If  prejudice  has  resulted 
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to  the  other  party  by  such  delay,  redress  must  be  sought 
in  some  other  way.  In  this  we  follow  the  spirit,  if  not 
the  words,  of  the  statute.  See  Code,  sec.  3181 ;  Laws 
1874,  chap.  '56.     The  motion  is  overruled. 

II.     Plaintiff  filed  an  amended  abstract,  a  part  of 
which  defendant  moves  to  strike  out  on  the  ground  that 

it  contains  matter  not  found  in  the  trans- 

'  toTtrike^mat-  crfpt  of  the  record.     We  will  not  pass  upon 

ameTidSi.       tWs  motiop,  for  the  reason  that  the  original 

*  "  ™°  abstract  sufficiently  shows  the  fact  intended 

to  be  shown  in  the  amended  abstract ;  viz.,    that  the 

bridge  in  question  was  in  a  street  of  defendant. 

,        III.    The  following  is  a  brief,    though    sufficient, 

statement  of  facts  upon  which  plaintiff  bases  her  claim 

to  recover  in  this  action :  The  plaintiff,  with 
*'  U)wM:*k?ep-  her  children,  and  accompanied  by  her  sister 
wpfl'r^^i-*'^  as  a  driver,  was  passing  in  a  sleigh  over  one 
road  bridges,  ^j  ^^^  streets  of  the  defendant.  It  was  nec- 
essary for  them  to  cross  a  railroad  track,  which  was 
approached  by  a  bridge,  wholly,  or  nearly  so,  upon  the 
right  of  way  of  the  railroad,  and  was  built  by  the  rail- 
road company  to  be  used  as  an  approach  to  the  crossing 
of  its  track  at  the  place.  The  bridge  had  no  railings  or 
barriers,  and  the  horse,  becoming  frightened,  or  unman- 
ageable by  the  driver,  fell  or  jumped  from  the  bridge, 
taking  the  sleigh  and  the  occupants  with  it.  The  plain- 
tiff sustained  injuries  to  her  person  from  the  fall. 

IV.     The  main  point  made  by  defendant's  counsel 
is  to  the  effect  that  the  railroad  company  constructing 

the  bridge  is  alone  liable  to  plaintiff  for  any 
legal  claim  for  damages  resulting  from  its 
insufficient  construction,  or  negligence  in  failing  to  erect 
sufficient  protection  by  railings  or  barriers  which  would 
have  averted  the  accident.  It  may  be  assumed,  without 
so  deciding, — for  the  point  is  not  necessarily  in  the 
case, — that  the  railroad  corporation  is  liable  to  plaintiff. 
But  this  liability  does  not  relieve  the  town,  which  we 
hold  is  liable  in  this  action.  There  is  nothing  in  any  of 
the  statutes  cited  by  defendant's  counsel  obligating 
railroad  companies  to  construct  and  maintain  crossings 
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over  their  tracks  for  highways,  and  approaches  thereto, 
properly  regarded  as  a  part  of  the  crossings,  which 
relieves  towns  and  cities  of  the  obligation  to  cause  to  be 
kept  in  repair  such  crossings  and  approaches,  either  by 
the  railroad  companies  or  otherwise,  and  which  relieves 
them  of  liability  for  defective  crossings,  through  imper- 
fect construction  or  failure  to  make  repairs  when  needed. 
The  crossing,  being  in  the  street,  is  a  part  of  it.  Under 
the  law,  the  railroad  company  is  authorized  to  use  the 
street  at  the  place  of  crossing  for  its  track.  But  the 
street  is  not  vacated  by  such  use.  It  remains  a  street, 
and  is  subject  to  use  as  such,  burdened,  however,  with 
the  use  authorized  for  a  railroad  track.  The  town,  under 
the  law,  is  charged  with  the  duty  and  obligation  to  keep 
the  street  in  proper  condition  for  travel,  and,  so  far  as 
it  can  be  done,  in  view  of  the  additional  burden  caused 
by  its  use  for  the  railroad  track,  it  must  protect  the 
public  in  the  use  of- the  street,  and  must  see  that  the 
crossing  is  kept  in  proper  condition.  It  cannot  abdicate 
its  power,  nor  abrogate  its  obligation,  on  the  ground 
that  the  railroad  company  fails  to  do  its  auty  as  to  the 
crossing.  The  town,  in  the  discharge  of  this  duty  and 
this  obligation,  must  see  to  it  that  the  railroad  company 
keeps  the  crossing  in  the  condition  required  by  law ; 
and,  if  it  fails  to  do  so  with  the  promptness  demanded 
by  the  interest  and  the  proper  protection  of  travelers 
upon  the  street,  the  town  itself  must  do  the  required 
work,  and  seek  redress  against  the  railroad  company. 
The  town  exists  for  the  convenience  and  protection  of 
its  inhabitants.  It  cannot  escape  liability  for  its  neglect 
on  the  ground  that  what  it  ought  to  have  done  should 
also  have  been  done  by  another.  A  lot-owner  may  be 
required,  by  ordinance  or  otherwise,  to  keep  the  side- 
walk abutting  his  property  free  of  snow  and  ice,  or  in 
proper  repair.  If  he  fails  in  his  duty  and  the  discharge 
of  his  obligation  in  this  regard,  the  city  is  not  excusable 
for  its  neglect  or  failure  to  cause  the  work  required  to 
be  done  by  the  lot-owner,  or  for  failure  to  do  the  work 
itself.  These  views  are  based  upon  familiar  principles. 
See,  in  their  support,   2  Dilh  Mun.  Corp.   sec.  1037, 
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p.  1064,  and  notes.  Instructions  given  by  the  circuit 
court,  and  rulings  upon  evidence  on  this  branch  of  the 
case,  are  in  accord  with  the  doctrines  we  have  stated. 

V.  Other  instructions  upon  the  subject  of  the  care 
due  from  the  plaintiff  or  her  driver,  contributory  neg- 
ligence, and  other  questions,  are  correct,  harmonizing 
with  familiar  rules  of  the  law.  The  objections  based 
thereon,  with  one  or  two  exceptions,  are  not  argued ; 
counsel  contenting  themselves  with  their  simple  state- 
ment.    We  cannot  be  expected  to  discuss  them. 

YI.  At  the  trial  defendant  asked  to  recall  a  wit- 
ness for  cross-examination  as  to  statements  made  by  her. 

The  req  uest  was  based  on  the  ground  that 
reoaiiinc        couusel  was  uot  informed  when  she  was  exam- 

WltD68B  I 

discreuon  of  ined  in  chief  of  the  fact  he  wished  to  elicit 
on  the  cross-examination.  This  application 
rested  largely  upon  the  discretion  of  the  judge,  which 
is  not  shown  to  have  been  abused  by  the  refusal  to  per- 
mit the  witness  to  be  called  for  further  cross-examina- 
tion. 

VII.  It  is  now  urged,  as  a  ground  of  reversal,  that 
counsel  for  plaintiff,  in  his  address  to  the  jury,  improp- 
erly made  statements  of  facts  not  shown  in 

*■  proc'ttce":  the  evidence.  This  objection  is  based  upon 
Xouduot"'  an  affidavit.  But  we  have  recently  held 
of^coun»ei :     ^j^^^  matters  of  this  kind  must  be  shown  by 

the  proper  certificate  or  bill  of  exceptions 
given  by  the  court.  We  will  not  consider  affidavits 
given  to  establish  the  fact.  Rayhurn  v  Central  Iowa 
My.  Co,^  ante^  p.  637. 

VIII.  The  evidence  sufficiently  supports  the  ver- 
dict upon  all  issues  of  the  case.  The  amount  found  for 
plaintiff  is  not  excessive. 

The  judgment  of  the  circuit  court  is 

Affirmed. 
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1.  Intoxicating  Liquors :  nuisance  :  pharmacist  :  PRSsuMFnoN 
FROM  KEEPING  UQUORS.  In  the  prosecution  of  a  registered  phar- 
macist for  keeping  a  liquor  nuisance,  the  defendant  complains  of 
an  instruction  in  which  the  court  stated  that  the  finding  of  intox- 
icating liquors  in  any  place  where  merchandise  is  kept  for  sale  is 
presumptive  evidence  that  thej  are  kept  there  for  the  purpose  of 
illegal  sale.  Hdd  no  error,  in  view  of  the  fact  that,  in  the  same 
instruction,  the  court  plainly  directed  that  the  defendant,  as  a  reg^ 
istered  pharmacist,  had  the  right  to  keep  intoxicating  liquors  in  his 
drug-store  for  compounding  medicines,  and  therefore  the  burden 
rested  on  the  state  to  show  that  such  liquors  were  kept  by  defend- 
ant for  unlawful  purposes. 

2. ;    : :   evidence:      quantity  and  kind   op 

LIQUORS.  In  such  case,  in  determining  the  purpose  for  which  the 
defendant  kept  liquors,  the  jury  may  consider  the  amount  and 
kind  thereof. 

8.     :  :  :   TIME:   instruction.    In  such  case  the 

court  instructed : — ''If  the  evidence  shows  that  defendant,  during 
the  time  covered  by  this  indictment,  kept  intoxicating  liquor  in  his 
pharmacy  that  was  in  no  measure  useful  in  compounding  medi- 
cine, then  the  presumption  would  be  that  such  liquor  was  kept  for 
an  illegal  purpose."  Held  erroneous,  because  the  indictment  cov- 
ered a  time  when,  Uiider  the  statute,  intoxicating  liquors  were  law- 
fully kept  by  pharmacists  for  medical  purposes,  without  the 
restrictions  imposed  by  the  law  in  force  when  the  indictment  was 
found. 

Appeal  from  Montgomery  District   Court. — Hon.  A. 

B.  Thoenell,  Judge. 

Piled,  June  9,   1888. 

Defendant  was  indicted  and  convicted  for  keeping 
a  nuisance  by  maintaining  a  place  for  the  unlawful  sale 
of  intoxicating  liquors.     He  now  appeals  to  this  court. 

C  E.  Richards  and  8.  McPhersoUy  for  appellant. 
A.  J.  Baker ^  Attorney  General,  for  the  State. 
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Beck,  J. — I.     The  following  instruction  given  by 
the  district  court  to  the  jury  is  made  the  foundation  of 

objections  to  the  judgment  upon  the  verdict 
^  SrifqSoS:    in  this  case :     "7.  The  keeping  of  any  kind 
pharaaciit:    of  intoxicating  liquor  in  any  saloon  or  gro- 
Si?m  kwpSg  eery-store,   or  any  place  where  articles  of 
liquors.  merchandise  are  kept  for  sale,  is  presump- 

tive evidence  that  it  is  kept  there  for  the  purpose  of 
illegal  sale,  unless  the  presumption  is  removed  by  evi- 
dence showing  that  it  is  kept  for  some  other  and  differ- 
ent purpose.  The  evidence,  however,  shows  that,  during 
the  period  of  time  covered  by  this  indictment,  the 
defendant  was  a  registered  pharmacist ;  and  you  are 
instructed  that,  as  such  registered  pharmacist,  the 
defendant  would  have  the  right  to  keep  intoxicating 
liquor  in  the  pharmacy  for  use  there  for  the  necessities 
of  compounding  medicine  only,  and  the  burden  is  upon 
the  state  to  show  that  any  intoxicating  liquors  found  in 
his  pharmacy  during  said  time  were  kept  for  another 
and  diflFerent  purpose.  Whether  defendant  kept  liquors 
in  the  place  in  question  during  the  time  covered  in 
this  indictment,  and,  if  so,  whether  they  were  kept  for 
an  illegal  purpose,  are  questions  of  fact,  to  be  deter- 
mined by  you  from  all  the  evidence  in  the  case.  In 
deciding  these  questions,  you  should,  so  far  as  can  be 
gathejed  from  the  evidence,  consider  the  amount  and 
kinds  of  intoxicating  liquors  kept  by  the  defendant  in 
the  place  in  question,  if  any  are  shown  to  have  been 
kept  by  him,  the  purpose  for  which  the  same  were  used, 
and  the  amount  and  kinds  of  intoxicating  liquor  needed 
for  use  by  defendant  in  his  pharmacy  for  the  necessities 
of  compounding  medicine  only.  If  the  evidence  shows 
that  the  defendant,  during  the  time  covered  by  this 
indictment,  kept  intoxicating  liquor  in  .his  pharmacy 
that  was  in  no  measure  useful  in  compounding  medicine, 
then  the  presumption  would  be  that  such  liquor  was 
kept  for  an  illegal  purpose." 

II.     Counsel  urge  the  following  objections  to  the 
instruction  :    The  instruction,  it  is  claimed,  erroneously 
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directs*  the  jury  that  the  finding  of  intoxicating  liquors 
in  **any  place  where  merchandise  is  kept  for  sale  is  pre- 
sumptive evidence  that  it  is  kept  there  for  the  purpose 
of  illegal  sale."  This  direction  of  the  instruction,  it  is 
insisted,  holds  that  the  keeping  of  intoxicating  liquors 
by  defendant,  who  is  a  pharmacist,  and  therefore  keeps 
merchandise  for  sale  in  his  drug-store,  is  presumptive 
evidence  that  he  kept  the  liquors  for  unlawful  sales. 
But  the  instruction,  read  as  a  whole,  plainly^  directs  the 
jury  that  defendant,  as  a  registered  pharmacist,  had  the 
right  to  keep  intoxicating  liquors  in  his  drug-store,  for 
compounding  medicines,  and  therefore  the  burden  rested 
upon  the  state  to  show  that  s]ich  liquors  were  kept  by 
defendant  for  unlawful  purposes ;  thus  relieving  the 
defendant,  in  this  case,  of  the  presumption  which  would 
arise  in  a  case  to  which  the  rule  stated  by  the  court  is 
applicable.  The  jury  could  not  have  been  misled  by 
the  instruction,  and  under  it  based  their  verdict  upon 
the  presumption.  We  need  not  inquire  whether  the 
rule  of  the  instruction  is  correct,  so  far  as  it  specifies 
that  places  where  articles  of  merchandise  are  kept  for 
sale  are  within  the  presumption ;  for,  if  it  be  erroneous, 
no  prejudice  could  possibly  have  resulted  to  defendant, 
for  by  the  language  of  the  instruction  he  is  excluded 
from  the  operation  of  the  rule,  so  far  as  it  is  objection- 
able. 

III.  The   instruction    directs    the    jury    that,   in 
determining  the.  purposes  for  which  defendant  kept 

_  intoxicating  liquors,  they  may  consider  the 

— :  evi- '     amount  and  kind  thereof.     The  instruction, 

denoo  :  aufin- 

tity  and\ind  as  to  this  part  of  it,  is  also  complained  of 
by  counsel.  We  think  it  is  correct. 
Surely,  a  pharmacist  who  keeps  intoxicating  liquors 
for  sale  as  a  beverage,  as  well  as  for  the  legitimate  pur- 
poses of  medicine,  will  require  a  greater  quantity  and 
a  greater  variety  of  liquors  to  supply  his  trade  than 
would  be  demanded  did  he  keep  it  only  for  the  neces- 
sities of  medicine. 

IV.  The  last  sentence    of   the  instruction,  it  is 
insisted  by  counsel,  is  erroneous,  in  that  it  extends  the 
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rule    therein    stated    to    a    time  .when, 
'  — I  time:  to-  under    the    statute,    intoxicating    liquors 

Btruotlon.  o  -x 

were  lawfully  kept  by  pharmacists  for 
medical  purposes  without  the  restrictions  imposed 
by  the  law  in  force  when  the  indictment  was  found. 
On  account  of  the  amendment  or  change  of  the  statute 
on  this  subject,  intoxicating  liquors  were  lawfully  kept 
by  pharmacists,  during  the  earlier  part  of  the  time  cov- 
ered by  the  indictment,  without  a  permit ;  and  the 
keeping  of  the  same  kind  of  liquors  without  a  permit 
was  forbidden  daring  the  latter  part  of  that  x)eriod. 
Upon  this  ground,  counsel  insist  that  the  instruction 
is  erroneous.  The  part  of  the  instruction  under  con- 
sideration is  justly  subject  to  the  objection.  The 
defendant  being  authorized  to  keep  intoxicating  liquors 
for  lawful  purposes  during  a  part  of  the  time  covered 
by  the  indictment,  no  presumption  arises  against  him 
that  they  were  kept  for  unlawful  purposes ;  but  the 
law  will  rather  presume,  in  the  absence  of  proof  to  the 
contrary,  that  he  kept  them  for  lawful  purposes,  for 
men  are  presumed  to  act  in  obedience  to  the  law  when 
their  acts  are  not  shown' to  be  unlawful.  There  was 
evidence  tending  to  show  that  one  or  more  sales  were 
made  during  the  time  covered  by  the  indictment  in 
which  defendant  was  authorized  to  keep  and  sell 
liquors  for  lawful  purposes.  The  instruction,  therefore, 
will  be  presumed  to  have  been  prejudicial  to  defendant. 
Objections  based  upon  the  rulings  of  the  court  upon 
questions  involving  the  admissibility  of  evidence,  and 
the  sufficiency  of  the  evidence  to  support  the  verdict, 
need  not  be  considered,  as  these  questions  may  not 
arise  upon  another  trial.  The  judgment  of  the  district 
court  is 

Reversed. 
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The  State  v.  Dillon. 

Murder:  evidence:  statements  of  decedent.  After  the 
decedent  had  received  his  fatal  wound,  the  defendant  and  another 
were  brought  before  him,  and  he  then  stated  that  defendant  was 
the  man  who  wounded  him.  Held  that  evidence  of  this  statement 
was  admissible  to  show  the  demeanor  Qf  the  defendant  when 
accused  by  the  deceased.    (Compare  State  vrNash,  10  Iowa,  82.) 

Criminal  Law :  trial  :  using  witnesses  before  grand  jury. 
There  is  no  obligation  resting  upon  the  state  to  use  upon  the  trial 
all  the  witnesses  examined  before  the  grand  jury,  and  evidence  of 
a  failure  so  to  do  is  not  admissible  to  show  the  animus  of  the  pros- 
ecution.    (  Compare  State  v,  Middleham,  62  Iowa,  153.) 

Murder  :  evidence  :  nature  of  wound  :  defendant's  knowl- 
edge. Evidence  that  defendant  was  informed  of  the  nature  of 
decedent's  wound  shortly  after  it  had  been  received  held  properly 
excluded,  when  offered  by  defendant. 

:    :    WOUNDS   upon  defendant.     When  defendant 

claimed  that  the  fatal  wound  was  given  in  an  affray  in  which  he 
had  been  knocked  down,  receiving  certain  id  juries,  evidence  that 
no  wounds  were  found  upon  him  when  arrested  was  admissible! 

:  RESULT  OF  continued  AFFRAY  :  INSTRUCHGN.    An  instruc- 


tion asked,  to  the  effect  that,  if  the  fatal  wound  was  given  in  an 
affray  which  was  but  the  culmination  of  a  continued  fight,  then 
defendant  could  not  be  found  guilty  of  any  offense  higher  than 
manslaughter,  and  not  of  that  offense,  if  he  was  defending  him- 
self, was  properly  refused,  since  he  may  have  been  the  aggressor  all 
through  the  fight.    ( Compare  State  v.  Morphy,  88  Iowa,  276.) 

C. :  self-defense  after  first  being  aggressor  :  burden  OF 

proof  :  instruction.  An  instruction  which  says,  in  effect,  that  if 
defendant,  in  the  first  instance,  sought  a  disturbance  or  fight  with 
the  deceased,  but  afterwards  sought  to  avoid  the  difficulty,  the 
burden  of  proving  that  he  inflicted  the  wound  in  self-defense  is 
upon  defendant,  held  erroneous.  (See  opinion  for  cases  followed 
and  distinguished.) 

7.     :   MUTUAL  combat  :    self-defense   after  withdrawing  : 

iNSTRUcrnoN.  The  court  instructed  that  "in  case  of  mutual  com- 
bat, where  both  parties  are  in  the  wrong,  both  or  either  are 
responsible  for  the  results  of  their  acts,  and  one  cannot  claim  any- 
thing on  the  ground  of  self-defense  from  the  assaults  of  the  other, 
if  within  the  nature  of  the  combat,  until  he  has  first  withdrawn 
from  the  combat,  and  retreated  as  far  as  he  can  with  safety,  and 
clearly  evinces  to  his  adversary  his  intention  to  do  so."  Held  too 
strict  as  to  the  party  withdrawing, — it  being  sufficient  if  hia  adver- 
sary has  reasonable  grounds  for  believing  that  he  has  withdrawn, 
even  though  the  fact  is  not  clearly  evinced. 


74 

78 

663 

491 

74 
92 

549; 

74 

104 

74 
125 

"663 
513 

74 
129 

653l 

2141 

654  SUPREME  COURT  OF  IOWA,  i 

The  State  v.  Dillon. 

■  'I  .  I   -     ..    .  ,  .11  II        ■  ■  ■ 

8.     :  INDICTMENT :  C30UNTS  NOTIN  ALTERNATIVE.    An  indictment 

for  murder  charged  in  one  count  that  the  offense  was  committed 
with  a  knife,  and,  in  another,  that  it  was  committed  with  a  certain 
sharp  instrument  to  the  grand  jury  unknown.  Held  that,  althou^ 
the  counts  were  not  in  the  alternative,  the  indictment  evidentlj 
charged  but  one  offense,  and  was  therefore  not  bad  on  that  accounts 
(Compare  State  v.  Watrous,  18  Iowa,  494.) 

AppeaZ  from  Clinton  District  Court. — Hon.    A.    J. 

Leffingwell,  Judge. 

Filed,  June  9,  1888. 

On  the  tenth  day  of  May,  1887,  one  Timothy  Mul- 
lany  received  a  wound,  from  the  effects  of  which  he 
died  some  two  days  later.'  Appellant  and  one  Richard 
Kelly  were  jointly  indicted  for  the  alleged  murder  of 
said  MuUany.  Appellant  was  tried  separately,  and 
convicted  of  the  crime  of  murder  in  the  second  degree. 
He  was  sentenced  to  imprisonment  a.t  hard  labor  in  the 
state  penitentiary  at  Anamosa  for  the  term  of  twenty- 
five  years,  and  from  that  judgment  he  appeals. 

Walter  L  Hays^  D.  J.  Darling^  J.  S.  Darling 
and  A.  L.  Schuyler^  for  appellant. 

A.  J.  BaJcer^  Attorney  General,  A.  Howat  and 
L.  A.  Ellis^  for  the  State. 

Robinson,  J. — I.  Two  witnesses  for  the  state 
were   permitted   to    testify    that,    after  Mullany  was 

wounded,  the  defendant  and  another  pei^son 
*'  dlnce"%toti  were  brought  into  his  presence,  and  that 
dwedenV       Mullauy  then  said  that  defendant  was  the  "i 

man  who  had  cut  him.  Appellant  insists 
that  the  court  erred  in  admitting  this  testimony,  for  the 
reason  that  the  statement  of  Mullany  was  not  a  dying 
declaration  within  the  meaning  of  the  law,  nor  was  it  a 
part  of  the  res  gestae.  We  assume  that  the  evidence 
was  admitted  to  show  the  demeanor  and  statements  of 


I 
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defendant  when  accu  sed  by  the  deceased,  and  for  that 
purpose  it  was  admissible.      State  v.  Nash,  10  lowft,  82. 

II.  Defendant  attempted  to  show,  by  a  number'  of 
witnesses  who  had  not  been  called  by  the  state,  that 

they    had  testified  before  the  grand  jury 

'  law  :  trial !    whlch  retumed  the  indictment  upon  which 

ne«.e8  before  the  defendant  was  tried.      Evidence  offered 

grand  Juiy* 

for  that  purpose  was  excluded.  It  is  urged 
by  appellant  that  it  was  the  duty  of  the  state  to  place 
upon  the  stand  all  the  witnesses  examineld  by  the  grand 
jury,  and  that  its  failure  to  do  so  might  be  proven  to 
show  *'the  animus  of  the  prosecution,  if  for  nothing 
else."  It  may  be  conceded  that  it  was  the  duty  of  the 
state  to  show  the  real  facts  of  the  case  so  far  as  it  was 
able  to  do  so,  and  that  it  should  not  knowingly  ask  the 
conviction  of  an  innocent  person  ;  but  we  know  of  no 
rule  of  law  which  requires  the  state  to  produce  as  wit- 
nesses all  persons  wfiio  may  have  testified  before  the 
grand  jury.  The  facts  which  some  of  them  would 
testify  to  may  be  immaterial,  or  may  have  been  suf- 
ficiently established  by  other  means,  or  the  state  may 
have  good  reason  to  question  their  truthfulness.  Hence 
it  follows  that  the  failure  of  the  state  to  produce  all 
witnesses  who  testified  before  the  grand  jury  is  not  a 
wrong,  and  creates  no  presumption  of  wrong.  State  v. 
Middleharriy  62  Iowa,  163. 

■ 

III.  Appellant  complains  of  the  refusal  of  the 
court  to  allow  proof  of  tfee  fact  that  he  was  informed  of 
fl  V     —.       the    nature    of    the    wound    infiicted    on 

naturo?f'       deceased  a  short  time   after  it  had  been 
SSdaSt'8**"    received.     The   record    discloses   no   facts 
knowledge,     which  made  such  evidence  proper,  and  we 
think  there  was  no  error  in  excluding  it, 

IV.  Complaint  is  also  made  of  the  ruling  of  the 
court  in  permitting  witnesses  to  testify  that  they  saw 

no  injuries  upon  the  person  of  defendant  at 

^  w^ndTupon  the  time  and  soon  after  he  was  arrested. 

defendanu      Defendant  had  claimed  that  the  cutting  was 
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done  during  an  aflfray  in  which  he  had  been  knocked 
down^  receiving  certain  injuries.  It  was  certainly  com- 
petent to  prove  that  he  showed  no  evidence  of  having 
received  any  injury,  so  far  as  observers  could  see,  and 
we  think  there  was  no  error  in  the  ruling. 

V.  The  appellant  complains  |of  the  ruling  of  the 
court  in  refusing  to  give  an  instruction  in  the  following 
5  :re«aitof  language  I  "The  theory  of  the  prosecution 

afl?ay^ta-      npou  the  evidence  is  that  MuUany  was  cut 
Btruotion.       i)y  Dillon  at  or  near  the  comer  of  Seventh 
avenue  and  Second  street,  without  there  having  been 
any  preceding  fight,  except  right  then  and  there ;  and 
its  evidence  has  been  offered  to  support  this  theory.     If 
you  find  from  the  evidence  and  believe  that  there  had 
been  a  preceding  fight  or  quarrel  between  the  parties 
engaged  in  the  transaction,   further  east  on  Seventh 
avenue,  and  that  what  took  place  at  or  near  the  comer 
was  a  continuance  of  it  and  that  fhe  said  evidence  upon 
the  part  of  the  state  only  covers  the  latter  part  of  said  fight, 
then  the  evidence  for  the  state  will  not  justify  you  in 
finding  any  verdict  of  guilty  of  any  offense  above  man- 
slaughter, and  of  that  only  in  the  event  that  you  find 
from  the  evidence  that  said  Dillon  was  not  defending 
himself,  as  explained  to  you  in  the  charge  of  the  court.'' 
There  was  no  error  in  refusing  this  instruction.     If  it  be 
conceded  that  it  correctly  represents  the  theory  of  the 
state,  it  does  not  correctly  state  the  law.     Whether  or 
not  a  murder  could  have  been  committed  in  the  affair  in 
which  the  wound  which  caused  the  death  of  MuUany 
was  inflicted,   woirid  depend  upon  the  circumstances 
under  which  the  wound  was  received,  and  the  purpose 
and  intent  with  which  it  was  inflicted.     The  jury  may 
have  found  that  defendant  was  the  aggressor  in  all  the 
transactions  involved  in  this  case,  and  that  what  he  did 
was  with  a  malicious  intent.     The  evidence  offered  was 
not  of  such  nature  and  import  as  to  justify  the  instruc- 
tion in  any  respect.     State  v.  Morphy^  33  Iowa,  276. 

VI.  Much  complaint  is  made  of  the  fifteenth  para- 
graph of  the  charge  to  the  jury.    It  is  lengthy,  and  does 
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not  in  all  respects  clearly  express  the  legal 
*'  defenM  after  proposition  which  it  seeks  to  announce. 
aici^Swwf :  There  is  some  conflict  in  its  statements.  We 
proof"  Ptt-  need  not  set  out  the  entire  paragraph ;  but 
will  consider  one  portion  to  which  apj^ellant 
objects,  and  which  is  as  follows :  ''  There  is  also  another 
qualification,  where  a  defendant  in  such  case  can  still 
claim  the  benefit  of  the  plea  of  self-defense  ;  and  this 
is  when  there  has  been  on  his  part,  after  he  sought  the 
disturbance,  and  before  the  time  he  sought  to  exercise 
the  claimed  right  of  self-defense,  a  change  of  conduct 
or  action  on  his  part.  But  in  such  case  the  burden  of 
proving  such  change,  if  any,  is  on  the  defendant,  and 
he  must  satisfy  you,  by  evidence  introduced  for  that  pur- 
pose, or  by  all  the  evidence  in  the  case,  that  he  did  so 
change,  or  the  plea  of  self-defense  will  not  avail  him 
except  as  hereinbefore  explained."  This  portion  of  the 
charge  says,  in  effect,  that  if  defendant,  in  the  first 
instance,  sought  a  disturbance  or  fight  with  the  deceased, 
but  afterwards  sought  to  avoid  diflSculty,  the  burden  of 
proving  that  he  inflicted  the  wound  in  self-defense  is 
upon  defendant,  and  he  must  satisfy  the  jury  that  such 
was  the  fact.  This  was  not  only  erroneous,  but  in  con- 
flict with  the  second  paragraph  of  the  charge,  which 
stated  that  ''  the  burden  of  proof  is  on  the  state  to  show 
the  absence  of  self-defense  and  the  want  of  suflScient 
provocation,  and  the  burden  of  proof  at  no  stage  of  the 
case  in  this  class  of  cases  is  cast  upon  the  defendant, 
except  where  the  defense  is  wholly  disconnected  from 
the  body  of  the  offense,  and  is  distinct  affirmative  mat- 
ter ;  as  insanity,  an  alibi ^  or  the  like."  This  court  held 
in  Slate  v.  Tuoeedy^  5  Iowa,  437,  that  if  the  evidence 
fails  to  show  that  the  act  which  caused  the  death  was 
unjustifiable,  or  if  that  question  was  left  in  doubt,  the 
jury  should  not  convict,  and  that  the  defendant  was  not 
under  the  necessity  of  establishing  matter  in  justifica- 
tion by  a  preponderance  of  the  evidence.  This  was 
approved  in  State  v.  Porter j  34  Iowa,  140,  when  this 
court  said  that  defendant  ^4s  entitled  to  an  acquittal  if 
Vol.  74—42 
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he  shows  by  the  facts  attending  the  commission  of  the 
offense  proved,  either  by  himself  or  the  state,  that  there 
is  reasonable  doubt  that  his  act  was  wilful."  See,  also, 
State  V.  Foioler^  52  Iowa,  108 ;  Stale  v.  Cross^  68  Iowa, 
196.  It  is  claimed  that  a  contrary  rule  is  sanctioned  in 
State  t).  Neeley^  20  Iowa,  114 ;  bat  an  examination  of 
that  case  will  show  that  the  question  we  have  been  dis- 
cussing was  not  there  considered.  The  case  of  State  v. 
OrosSj  supra,  does  not  sustain  the  portion  of  the  charge 
which  we  have  criticised,  nor  does  the  case  of  Slate  v, 
Peterson^  67  Iowa,  566,  also  cited  for  appellee.  Where 
insanity  and  some  other  defenses  are  relied  upon,  a  dif- 
ferent rule  prevails.  Slate  v.  Hbckett,  70  Iowa,  452. 
The  decisions  of  this  court,  so  far  as  we  are  aware,  have 
uniformly  sustained. the  conclusions  we  reach  in  this 
case,  that  the  portions  of  the  fifteenth  paragraph  quoted 
are  erroneous.  But  it  is  said  that,  if  erroneous,  no  prej- 
udice resulted,  for  the  reason  that  there  was  no  evidence 
of  any  change  in  the  purpose  of  defendant  with  respect 
to  decedent  prior  to  the  infliction  of  the  death  wound. 
There  was  evidence  on  the  part  of  the  defendant  which 
tended  to  show  that  there  was  a  difficulty  between 
decedent  and  his  companion,  Coffey,  on  the  one  hand, 
and  defendant  and  Kelly,  on  the  other ;  and  that  the 
two  last  named  retreated  from  the  others  before  the  final 
struggle,  when  deceased  was  wounded.  What,  if  any, 
importance  should  have  been  attached  to  that  evidence 
was  within  the  province  of  the  jury  to  determine. 

VII.     The    sixteenth    paragraph    of    the    charge 
instructed  the  jury  that,   *' in  case  of  mutual  combat, 

where  both  parties  are  in  the  wrong,  both  or 
■  ^bat.-seif-  either  are  responsible  for  the  results  of  their 

dAfcTlBC  ftf top 

Withdrawing:  acts,  and  oue  cannot  claim  anything  on  the 
ground  of  self-defense  from  the  assaults  of 
the  other,  if  within  the  nature  of  the  combat,  until  he 
has  first  withdrawn  from  the  combat,  and  retreated  as 
far  as  he  can  with  safety,  and  clearly  evinces  to  his 
adversary  his  intention  so  to  do."  It  is  objected  by 
appellant  that  the  rule  here  announced  as  to  the  one  who 
withdraws  from  the  combat  is  too  strict,  and  we  think 
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this  is  true.  If  he  actually  and  in  good  faith  withdraws 
from  the  combat,  he  ceases  to  be  a  wrong-doer ;  and,  if 
his  adversary  have  reasonable  ground  for  holding  that  he 
has  so  withdrawn,  it  is  suflScient,  even  though  the  fact  is 
not  clearly  evinced. 

VIII.  The  indictment  charges  defendant  and  Kelly 
with  the  crime  of  murder  in  the  first  degree.    In  one 

count  it  is  charged  that  the  oflfense  was  com- 

ment:'oounti  mitted  with  B,  Certain  knife,  and  in  another 

nauve.  *^    that  it  was  committed  with  a  certain  sharp 

instrument,   to  the  grand   jury  unknown. 

In  other  respects  the  counts  are  substantially  the  same. 

It  is  claimed  by  appellant  that  the  indictment  is  bad, 

for  the  reason  that  th^  counts  are  not  in  the  alternative. 

It  is  clear,  from  the  language  used,  that  but  one  offense 

is  charged,  and  the  indictment  is  therefore  sufficiently 

specific.     State  v.  WatrouSy  13  Iowa,  494. 

IX.  Numerous  other  questions  are  presented  for 

our  consideration ;  but,  as  none  of  them  are  likely  to 

arise  on  another  trial,  we  have  no  occasion  to  determine 

them.    For  the  errors  specified,  the   judgment  of  the 

district  court  is 

Bevebsed. 


Sullens  v.  The  Chicago,  Rock  Island  &  Pacifio 

Railway  Company, 

1.  Railroads :  OBSTRUcnNG  surface  wa^i&b  by  embankment  : 
LIABUJIY.  Where  the  defendant  built  an  embankment  across  a 
wide  creek  bottom,  and  a  culvert  over  the  creek,  thus  causing  aU 
the  surface  water  of  the  bottom  to  flow  into  the  channel  of  the 
creek,  but  the  culvert  was  not  of  sufficient  capacity  to  carry  the 
waters  of  the  creek  when  thus  augmented,  and  the  result  was  that 
the  land  above  the  embankment  was  flooded,  the  land-owner  may 
recover  damages  of  the  company.  (See  opinion  for  discussion 
of  authorities  pro  and  con.) 

8.    : :  WHAT  IS  subface  water.      In  such  case,  water 


which  left  the  creek  channel  far  above  the  culvert,  and  flowed  over 
plaintiff's  land,  but,  on  account  of  the  embankment,  was  turned 
back  into  the  channel  again  above  the  culvert,  must  be  regarded, 
in  determining  the  sufficiency  of  the  culvert,  as  no  longer  surface 
water,  but  as  though  it  had  flowed  all  the  time  in  the  channel. 
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8.  Evidence  :  error  in  admittino  :  cured  by  instruction.  Error 
iu  the  admission  of  evidence  is  cured  by  an  instruction  which  in 
effect  withdraws  the  objectionable  evidence  from  the  consideration 
of  the  jury. 

4.  Bailroads :  OBSTRUcriNa  water  :  dahaqbs.  In  an  action  for 
damages  caused  by  the  obstruction  of  water  by  a  railroad  embank- 
ment, the  court  stated  that  the  measure  of  plaintiff 's  damages  for 
each  year  was  the  difference  between  the  fair  market  value  of  the 
land  immediately  before  the  injury  each  year,  and  its  fair  market 
value  immediately  after  such  injury  ;  also  that  the  term  *'  land," 
BO  used,  included  the  growing  crops.  Held  to  be  in  accord  with  the 
rule  announced  in  Drdke  v.  Chicago,  R.  I,  <Sb  P.  By.  Co.,  68  Iowa, 
802,  and  correct, 

5. :  — ^- — :  STATUTE  OF  LDiiTATiONS.    In  such  cafie,  where  the 

damage  was  likely  to  be  of  yearly  occurrence,  depending  upon  the 
seasons,  and,  on  that  account,  could  not  be  estimated  when  the 
obstruction  was  built,  held  that  the  plea  of  the  statute  of  limita- 
tions, based  on  the  fact  that  the  action  was  not  begun  within  five 
years  after  the  obstruction  was  built,  was  properly  taken  from  the 
jury.    (See  opinion  for  cases  cited.) 

9.  Verdict :  average  :  afterwards  agreed  to.  Where  each  juror 
states  the  amount  which  he  thinks  plaintiff  ought  to  recover, 
and  the  sum  of  these  amounts  is  divided  by  the  number  of 
jurors  and  the  result  is  afterwards  agreed  to  as  the  amount  of  the 
verdict,  Ti^Id  that  it  is  valid.  (See  Hamilton  t;,  Det  Moines  Valley 
By.  Co.,  86  Iowa,  85.) 

[Seeyers,  C.  J.,  dissenting.'] 

Appeal  from   Jasper   District    Court. — noN.  J.   K. 

Johnson,  Judge. 

Filed,  June  9,  1888. 

Action  to  recover  damages  alleged  to  have  been 
caused  by  the  imi^roper  obstruction  of  a  stream  which 
flows  through  the  land  of  plaintiiHf  and  across  the  right 
of  way  of  defendant  The  cause  was  tried  to  a  jury, 
and  verdict  and  judgment  rendered  for  plaintiff.  The 
defendant  appeals. 

T.  8.  WrigJit  and  Winslow  &  Yarnum^  for  appellant 

Phillips  &  Day  and  Kerr  &  McElroy^  for  appellee. 
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RoBiT«^soN,  J. — The  defendant  owns  and  operates  a 
railway  which  crosses  a  stream  of  water  in  Jasper 
connty,  known  as  '^  Rock  Creek."  At  the  point  of 
crossing,  the  stream  is  from  twenty-five  to  thirty  feet  in 
width,  and  is  bordered  on  the  east  by  a  strip  of  land 
lower  than  the  level  of  the  railway  track,  and  on  the 
west  by  low  ground,  which  extends  back  from  the  creek 
a  distance  of  from  a  quarter  to  half  a  mile.  The  land 
and  stream  form  a  valley  bounded  on  the  west  by  high- 
lands. Prior  to  1875,  defendant's  railway  crossed  the 
creek  and  lowlands  by  means  of  a  wooden  bridge  and 
trestle-work.  During  that  year  a  stone  culvert  was  con- 
structed over  the  stream,  and  embankments  of  earth  were 
commenced  and  completed  a  year  or  two  later,  which 
extended  across  the  lowlands  and  culvert  to  a  height  of 
about  forty  feet  above  the  general  level  of  the  lowlands. 
The  culvert  was  about  eighty  feet  in  length,  thirty  in 
width,  and  twenty -two  in  height,  and  constituted  the  only 
opening  in  the  embankment  for  the  passage  of  the 
waters  from  above  it.  The  plaintiff  owns  the  land 
which  is  bounded  on  the  south  by  the  right  of  way  of 
defendant  on  which  the  embankment  in  question  is 
built.  Rock  Creek  flows,  for  a  considerable  distance, 
through  the  lands  of  plaintiff  before  it  reaches  the  cul- 
vert in  question.  In  June,  1882,  a  portion  of  the  cul- 
vert  fell  in  consequence  of  high  water.  It  was  never 
rebuilt ;  but,  to  carry  its  railway  across  the  stream, 
defendant  removed  a  portion  of  the  earth  from  the  cul- 
vert, and  constructed  over  it  a  wooden  bridge.  It  is 
contended  by  plaintiff  that,  when  the  culvert  was  con- 
structed, the  bed  of  the  stream  under  it  was  raised  sev- 
eral feet  by  means  of  stone- work  ;  that  a  portion  of  it 
fell  in  consequence  of  the  fault  of  plaintiff,  precipitating 
into  the  stream  below,  in  such  manner  as  to  further 
obstruct  the  flow  of  water,  large  quantities  of  stone  and 
earth ;  that  defendant  had  wrongfully  permitted  said 
obstacles  to  remain  in  the  stream  ;  that  the  embank- 
ment caused  all  the  water  which  fell  upon  the  land  adja- 
cent to  said  stream  to  flow  through  said  culvert ;  that 
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its  capacity,  when  constructed,  was  not  sufficient  to  dis- 
charge such  water ;  and  that  its  original  capacity  has 
be^n  diminished,  and  the  flow  of  wat^r  hindered,  by  the 
obstacles  aforesaid ;  that,  in  consequence  of  these  faults, 
the  lands,  of  plaintiff  were  overflowed  at  different  times 
during  four  years,  commencing  with  1882,  and  great 
damage  caused  thereby.  It  is  insisted  by  defendant  that, 
in  constructing  the  embankment  and  culvert  in  question, 
it  was  only  required  to  make  provision  for  the  flowing 
across  its  right  of  way  of  so  much  water  as  could  be 
contained  within  the  banks  of  the  stream,  and  that  it  is 
not  responsible  for  damages  which  were  caused  by  water 
which  overflowed  such  banks. 

I.     The  question  involved  is  one  upon  which  there 
is  much  conflict  of  authorities.    Many  of  them  seem  to 

sustain  the  position  of  appellant.  The  case 
^'  ^SftTctSy  of  Abbott  V.  Kansas  City,  St.  J.  &  C.  B, 
SlS?bank-*'  ^2/.  Co.,  83  Mo.  271,  is  in  many  respects 
meniiua-  similar  to  this  case,  and  is  relied  upon  by 
appellant.  That  case  adheres  to  the  common- 
law  rule,  and  seems  to  depend  in  part  upon  the  fact 
that,  by  the  statutes  of  Missouri,  the  common  law  is 
made  the  rule  of  action  and  decision  in  that  state. 
In  this  state  there  is  no  requirement  of  that  kind,  and 
we  are  free  to  determine  the  questions  involved  accord- 
ing to  such  rules  of  law  as  shall  seem  to  us  to  be 
applicable.  The  difficulty  which  must  sometimes  arise 
Jrom  attempts  to  apply  the  strict  rule  of  the  common 
law  to  all  cases  is  illustrated  by  the  fact  that  the 
supreme  court  of  Missouri  was  constrained  to  abandon 
it  in  two  cases,  which  were  overruled  in  the  one  above 
cited.  Each  case  must  of  necessity  depend  largely 
upon  its  own  facts.  Even  in  those  states  where  the 
common  law  prevails,  the  courts  hold  that  the  land- 
owner riiust  improve  his  property  in  a  reasonable  man- 
ner. Hosher  ??.  Kansas  City^  St.  J.  &  C.  B.  Ry.  Co.^ 
60  Mo.  329;  Abbott  v.  Ry.  Co.,  supra;  Pettigrew  v. 
Eoansville,  25  Wis.  229.  "But  persons  exercising  this 
right  to  improve  and  ameliorate  the  condition  of  their 
own  land    must  exercise  it  in  a  careful   and  prudent 
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way.     *    *    *    Each    proprietor,    in  such  case,  is  left 
to  protect  his  own  lands,  against  the  common    enemy 
of   all,    *    *    *    so    as    to   occasion    no   unnecessary 
inconvenience  or  damage  to  plaintiff."     McCormick  v. 
Kansas  City^  *SL  J.  &  O.  B.  JRy^  Oo.^  57  Mo.  433.     See, 
also,  Benson  v.  Chicago  <fe  Alton  Ry,  Go,^   78  Mo.  604. 
This  court  said  in  Livingston  v.  McDonald^  21  Iowa, 
172,  that  *'the  rules  of  the  civil  law,     *    *    *   so  far  as 
they  deny  to  the  upper  owner  the  right  to  collect  the 
water  in  a  body,  or  precipitate  it  in  greatly  increased 
or  unnatural  quantities  upon  his  neighbor,  to  the  sub- 
stantial injury  of  the  latter,  we  deem  to  be  just  and 
equitable ;    *    *    *    and  to  this  extent  it  is  supported 
by  the  weight  of  authority  in  the  common-law  courts." 
It  also  said :    '*  We  recognize  the  general  rule  that  each 
may  do  with  his  own  as  he  pleases,  but  we  also   rec- 
ognize the  qualification  that  each   should   so  use  his 
own  as  not  to  injure   his    neighbor."     Id.   173.     The 
same  principle,  as  applied  to  the  obstructing  of  a  flow 
of  surface  water  from  the  dominant  to  the  servient 
estate,   was  recognized  in  Drake  v.  Chicago^  JR.  I.  &  P. 
Ry.  Co.^  63  Iowa,  302.     The  rule  thus  far  adhered  to  by 
this  court  seems  to  be  just,  and  we  do  not  think  there  is 
sufficient  cause  to  abandon  it.    The  reasons  for  requir- 
ing that  improvements  on  land  be  so  made  as  to  do  no 
unnecessary  injury  to  other  lands  apply  with  especial 
force  to  the  construction  of  railways.  These  have  become 
so  necessary  to  modern  civilization  that  their  builders 
require  and  are  given  extraordinary  privileges.     One  of 
the  most  important  of  these  is  the  right  to  take  and 
hold  so  much  real  estate  as  may  be  necessary  for  the 
location,  construction  and  convenient  use  of  their  rail- 
ways.    The  primary  object  for  which  railways  are  built 
is  not  to  improve  the  particular  tracts  of   land    over 
which  they  pass.     They  are  located,  in  part,  with  refer- 
ence to  the  configuration  of  the  country  through  which 
they  pass,  and  the  cost  of  construction.     On  the  other 
hand,  the  general  land-owner  has  no  voice  in  the  loca- 
tion and  construction  of  a  railway.     The  burden   which 
it  may  cast  upon  his  land  is  not  such  as  springs  from 
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those  improvements  which  are  designed  to  make  the 
soil  productive.     Hence  it  is  not  a  burden  to  which  his 
estate  is  naturally  servient.     If  his  land  be  taken  by  the 
railway  corporation,  he  is  entitled  to  compensation  for 
such  injury  as  naturally  results  from  the  taking  ;   but 
his  land  may  not  be  taken,  or,  if  taken,  the  railway  may 
be  so  constmcted  over  it  as  to  cause  damage  which  was 
not  a  necessary  result  of  the  taking.     In  such  cases,   if 
injury  result  from  an  improper  construction  of  the  rail- 
way, or  from  wrong  in  its  operation,   we  see  no  reason 
why  the  railway  corporation  may  not  be  made  to  respond 
in  damages.     In  this  case,  defendant  raised  its  embank- 
ment across  the  valley  of  Rock  Creek  in  such  a  manner 
as  to  turn  all  the  water  which  flowed  from  above  into 
the  main  stream.     It  was  not  practicable  for  plaintiff  to 
counteract  the  effect  of  this  by  means  of  banks  or  ditches. 
Whatever  its  primary  object  may  have  been,    the  fact  is 
that  defendant  assumed  control  of  the  surface  waters  of 
the  valley,  changed  their  course,  and  compelled  them  to 
flow  through  an  outlet  of  its  own  construction.     Under 
these  circumstances,  we  think  it  was  the  duty  of  defend- 
ant to  construct   and  maintain  its  culvert    so  that  its 
capacity  should  be  sufficient  to  properly  pass  the  waters 
of  such  floods  as  might  reasonably  be  expected  to  occur. 
It  would  be  most  unreasonable  to  limit  the  obligation  of 
defendant  to  the  providing  of  such  a  culvert  as  would 
carry  off  the  water  which  could  be  contained  within  the 
banks  of  the  stream.     It  is  contended  by  appellant  that 
the  case  of   Morris  v.  Oittj  of  Council  BluffSy  67  Iowa, 
343,  is  an  authority  against  the  conclusion  which  we 
have  reached.     That  case  involved  the  right  of  a  city  to 
establish  the  grade  of  its  streets,  and  its  duty  to  provide 
permanent  means  for  the  escape  of  overflow  water.     It 
was  in  effect  held  that  it  was  not  the  duty  of  the  city  to 
do  more  than  provide  temporary  means  for  the  escape  of 
surface  water  in  such  cases,   and  that  it  was  the  dutv  of 
the  lot-owner  to  bring  his  lot  up  to  grade,   and  thereby 
escape  the  overflow  of  which  he  complained.  We  do  not 
think  that  the  doctrine  of  that  case  is  applicable  to  this. 
We  are  of  the  opinion  that   the   jury  were  properly 
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instructed  in  regard  to  the  duties    and   liabilities    of 
defendant. 

II.  Appellant  complains  of  the  giving  of  an  instruc- 
tion in  the  following  language:    "You  are  instructed 

that  if  Rock  Creek  was  a  flowing  stream  the 

*  what  is  Biir-     year  rouud,  with  well-defined    banks,  and 

that  defendant  constructed  over  said  stream 
a  culvert  for  the  purpose  of  enabling  its  railway  to  pass 
over  said  water-course,  and  if  you  further  find  from  the 
evidence  that  in  times  of  high  water,  at  a  point  five  hun- 
dred feet  above  said  culvert,  more  or  less,  any  portion 
of  the  water  flowing  in  said  creek  in  times  of  high  water 
left  its  banks  at  such  point  above  said  culvert,  and  then, 
for  a  short  distance,  flowed  over  the  land  of  plaintiflF, 
but  that  the  same  was  forced,  by  the  embankment  of 
defendant,  back  into  the  creek  again,  above  said  culvert, 
then  such  waters  are  not  surface  waters,  but  must  be 
regarded  by  you,  in  the  determination  of  this  case,  in 
determining  the  sufliciency  of  said  culvert,  in  the  same 
light  as  if  they  had  continuously  flowed  in  said  creek." 
The  theory  of  the  instruction  appears  to  be  that,  when 
the  overflowed  water  is  turned  back  into  the  stream,  it 
ceases  to  be  surface  water.  This  seems  to  us  to  be  cor- 
rect. Jone^  V.  Ilannovan^  55  Mo.  462.  But,  if  the 
instruction  will  bear  a  diflferent  construction,  no  preju- 
dice could  have  resulted  from  it  under  the  facts  of  the 
case. 

III.  Complaint  is  made  of  the  ruling  of  the  court 
in  admitting  evidence  as  to  the  depreciation  of  the  rental 

value    of   the    premises  in  controversy  on 
'  eiSS-'Tn  '      account  of  the  alleged  wrong  of  defendant, 
cured  by  '      It  may  bc  conceded  that  tliere  was  error  in 
admitting  this  evidence.     But  the  court  so 
charged  the  jury  as  to  the  measure  of  plaintiff's  recov- 
ery as  to  necessarily  withdraw  from  their  consideration 
the  evidence  of  which  complaint  is  made.     The  error 
should  therefore  be  deemed  to  be  without  prejudice. 
Ham  V.  Wisconsin^  L  &  N.  Ry,   Co.^  61   Iowa,  719 ; 
Lathrop  v.  Central  Iowa  Ry.  Co,^  69  Iowa,  109. 

IV.  It  is  also  insisted  that  the  jury  were  improperly 
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instructed  in  regard  to  the  measure  of  recovery.     They 

were  told  that  the  measure  of  plaintiff's 
*•  SJiSttSiSIr  damages  for  each  year  was  the  difference 
wat6r:<uma-  between  the  fair  market  value  of  the  land 
immediately  before  the  injury  each  year, 
and  its  fair  market  vall;^  immediately  after  such  injury ; 
also  that  the  term  '*land,"  so  used,  included  the  grow- 
ing crops.  This  instruction  accords  with  the  rule 
announced  in  Drake  v.  By.  Co.y  supra^  and  is,  we  think, 
correct.  The  injury  was  not  necessarily  permanent 
because  it  was  to  real  estate ;  hence  there  was  no  error 
in  permitting  the  jury  to  estimate  damages  for  each  year 
of  the  overflow. 

V.  This  action  wa5  commenced  in  February,  1886. 
The  defendant  pleaded  the  statute  of  limitations  as  a 

defense,  and  insists  that  plaintiff's  right  of 
'  statute  of      action  accrued  in  1875,  when  the  culvert  was 

completed.  The  damages  which  might 
result  from  the  character  of  the  culvert  could  not  have 
been  foreseen  and  estimated  at  that  time  with  any  degree 
of  accuracy,  but  depended,  in  part,  upon  the  seasons. 
The  jury  found  specially  that  the  first  flood  after  the 
culvert  was  built  occurred  in  1881.  We  therefore  con- 
clude that  the  plea  of  the  statute  was  properly  withheld 
from  the  jury.  Drake  v.  Ry.  Co.^  supra;  Yan  Orsdol 
V.  Burlington^  0.  B.  &  N.  By.  Oo.^  66  Iowa,  470. 

VI.  Misconduct  on  the  part  of  the  jury  in  arriving 
at  their  verdict  is  alleged.  Each  juror  gave  the  sum  he 
6  VERDKfP!       thought    should     be     allowed     for    each 

5fte?^fardB  Separate  year,  and  the  amount  of  those 
•greed  to.  Bums  was  divided  by  twelve,  and  the 
quotient  inserted  in  the  verdict  as  the  amount  plain- 
tiff was  entitled  to  recover ;  but  there  was  no  agreement 
in  advance  to  be  bound  by  the  result.  After  it  was  ascer- 
tained it  was  agreed  to  by  the  jurors.  Hamilton  v.  Des 
Moines  Valley  By.  Co.^  36  Iowa,  36. 

We  have  examined  the  record  with  care,  but  fail  to 
discover  any  error  prejudicial  to  defendant.     The  judg- 
ment of  the  district  court  is  therefore       Affirmed. 
Seevers,  C.  J.,  dissents. 
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1.  Statute  of  Frauds  :  pboiosb  to  pay  anothbb*s  debt  :  oon- 
BIDBBATION.  Plaintiff  had  attached  certain  property  of  H. 
Afterwards  H.  was  offering  other  property,  on  a  part  of  which 
defendant  had  &  mortgage,  for  sale  at  auction,  and  defendant  was 
to  have  enough  of  the  proceeds  of  the  sale  to  satisfy  his  mortgage. 
At  this  time  plaintiff  was  about  to  attach  more  of  the  property, 
and  the  sale  was  about  to  stop.  Defendant  thereupon  orally  agreed 
with  plaintiff  that  if  he  would  desist  from  attaching  more  prop- 
erty, and  thus  allow  the  sale  to  proceed,  he  would  pay  so  much  of  ' 
plaintiff 's  claim  against  H.  as  should  not  be  paid  by  the  sale  of 
property  already  attached.     Held  that  the  promise  was  based  upon 

a  sufficient  consideration  to  take  it  out  of  the  statute  of  frauds. 
(See  opinion  for  cases  followed  and  distinguished.) 

2.  Appeal :  presuuftion  in  fayob  of  vbrdict.  Where  the  trial  court 
instructed  the  jury  that  they  must  find  certain  facts  in  order  to 
find  for  the  defendant,  and  there  was  evidence  from  which  the 
jury  might  weU  have  found  such  facts,  and  there  was  a  general 
verdict  for  defendant,  this  court  will  presume  that  the  jury  found 
such  facts,  rather  than  that  they  disregarded  the  instructions  of 
the  coiurt. 

8.  Instruotions :  befebbjno  to  pleadings.  Error  in  referring  the 
jury  to  the  pleadings  in  stating  the  issues  is  without  prejudice,  and 
no  grouhd  for  reversal,  where  the  jury  is  in  other  instructions  fully 
and  explicitly  directed  as  to  the  facts  necessary  to  be  proved  in 
order  to  a  recovery. 

Appeal  from    Des    Moines    District    Court.  —  How. 

Charles  H.  Phelps,  Judge. 

Filed,  September  4,  1888. 

Action  on  an  alleged  parol  promise  -by  defendant 
to  pay  a  debt  which  one  H.  A.  Hills  was  owing  to 
plaintiff.  Verdict  and  judgment  for  plaintiff.  Defend- 
ant appeals. 

T.  J.  Trulockj  for  appellant. 
T.  B.  Snyder^  for  appellee. 
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Reed,  J. — I.  A  question  in  the  case  is  whether  the 
alleged  promise  by  defendant  is  within  the  statute  of 
1.  Statute  of  f  rauds.  The  evidence  shows  that  plaintiff 
pro^J^iteto  ^^^  instituted  a  suit  on  a  written  demand 
§JJt*"?on?'*  against  IIills,i  and  had  sued  out  a  writ  of 
Bideration.  attachment,  which  had  been  levied  on  cer- 
tain personal  property.  Hills  was  offering  his  property 
for  sale  at  public  auction,  and  plaintiff,  deeming  the 
property  seized  in  the  writ  insufficient  to  secure  his 
debt,  went  to  Hills'  place  on  the  day  of  the  sale,  accom- 
panied by  the  sheriff,  who  had  the  writ,  with  the 
intention  of  levying  on  additional  property.  Defend- 
ant held  a  chattel  mortgage  on  a  portion  of  the  prop- 
erty which  was  being  sold,  and  he  was  present  at  the 
sale.  By  an  arrangement  between  him  and  Hills,  he 
was  to  receive  a  sufficient  amount  of  the  proceeds  of 
the  property  to  satisfy  the  mortgage  debt.  When  it 
became  known  that  the  purpose  of  plaintiff  was  to  levy 
on  additional  property, .  the  sale  was  stopped.  There 
was  evidence  which  tended  to  prove  that  defendant 
agreed  with  plaintiff  that  if  the  latter  would  direct  the 
sheriff  to  make  no  additional  levy,  but  permit  the  sale 
to  proceed,  he  (defendant)  would  pay  such  portion  of 
the  debt  as  should  be  unsatisfied  after  the  sale  of  the 
attached  property.  There  was  a  conflict  in  the  evidence 
as  to  whether  such  agreement  was  entered  into,  but  the 
verdict  implies  a  finding  by  the  jury  against  defendant 
on  the  question.  Plaintiff  and  the  sheriff  left  the  place 
witho\it  making  any  additional  levy,  and  the  sale  pro- 
ceeded, and  all  of  the  property  was  sold.  Plaintiff 
afterwards  prosecuted  his  suit  against  Hills  to  judg- 
ment, and  sold  the  attached  property  ;  and  this  action 
is  for  the  recovery  of  the  unsatisfied  portion  of  the 
debt.  It  is  very  clear,  we  think,  that  defendant's 
promise  is  not  a  mere  collateral  undertaking  to  answer 
for  the  debt  or  default  of  another,  but  is  an  original 
agreement,  supported  by  a  consideration  moving  to 
himself,  to  pay  the  debt.  He  was  directly  interested 
in  having  the  sale  of  the  property  proceed,  for  thereby 
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he  would  secure  the  payment  of  the  debt  due  him, 
without  incurring  the  expense  and  trouble  incident  to 
the  foreclosure  of  his  mortgage.  For  the  purpose  of 
securing  that  advantage,  he  promised  to  pay  so  much  of 
plaintiff's  debt  as  should  remain  unsatis^ed  after  the 
sale  of  the  attached  property,  and  by  that  promise 
induced  plaintiff  to  forbear  making  any  further  seizure 
upon  the  writ.  The  case  is  very  different  in  its  facts 
from  Westheimer  v.  Peacock^  2  Iowa,  528.  In  that  case 
the  promise  was  supported  by  no  other  consideration 
than  the  forbearance  of  the  creditor  to  prosecute  his 
action  against  the  debtor.  The  promisor  derived  no 
benefit  or  advantage  from  it.  But  here  the  advantage 
arising  from  the  arrangement  moved  directly  to  defend; 
ant ;  and  the  uniform  holding  of  the  authorities  is  that 
a  promise  supported  by  a  consideration  of  that  char- 
acter is  not  within  the  statute.  Blair  Town  Lot  & 
Land  Co.  v.  Walker ^  39  Iowa,  406 ;  Johnson  v.  Knappy 
86  Iowa,  616 ;  Ghamberlin  v.  Ingalls^  38  Iowa,  300. 

II.  The  district  court  instructed  the  jury,  in  effect, 
that  plaintiff  could  not  recover  unless  he  had  proven 
a.  afpbal  :  pre-  ^'^^  HiUs  had  property  liable  to  attachment 

fa?J.?'oMer.   which  he  ( plaintiff )  was  about  to  attach ; 

^°'*  and  that  defendant,  having  an  interest  in 

the  property,  and  desiring  to  protect  such  interest, 
agreed  with  plaintiff  that,  if  he  would  desist  from 
making  any  further  levy  upon  said  property,  he  would 
pay  any  balance  that  would  remain  due  upon  the  debt 
to  plaintiff,  after  crediting  the  proceeds  of  the  attached 
property,  and  that  he  accepted  and  relied  upon  that 
promise,  and  abandoned  all  farther  efforts  to  attach  the 
property.  Counsel  for  plaintiff  took  no  exception  to 
this  instruction,  but  contend  in  argument  that  the  jury 
must  have  disregarded  it  in  making  up  their  verdict. 
His  contention  was  that  the  evidence  did  not  show  that 
any  portion  of  the  property  was  liable  to  seizure  upon 
attachment.  It  may  be  conceded  that  the  portion  of  the 
property  which  was  included  in  defendant's  mortgage  was 
not  subject  to  seizure.  It  is  also  probably  true  that  some 
portion  of   the  property    was    exempt   from  sale  on 
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judicial  process.  But  the  jury  may  well  have  found 
from  the  evidence  that  Hills  had  property  which  he 
was  offering  at  the  sale  which  was  neither  included  in 
defendant's  mortgage  nor  exempt  from  execution.  The 
verdict  implies  that  they  did  so  find,  and  we  cannot 
disturb  the  verdict. 

III.      Exception  was  taken  to  an  instruction  in 
which  the  jury  were  told  that  the  question  for  them  to 

determine  was  whether,  under  the  circum- 
refeiTjnirto     stauces  and  upon  the  consideration  stated 

plead  Infi. 

in  the  petition,  defendant  entered  into  the 
alleged  agreement.  If  it  should  be  conceded  that  this 
instruction  lacks  explicitness,  and  is  open  to  the  objec- 
tion that  it  refers  the  jury  to  the  petition  for  a  state- 
ment  of  the  consideration  of  the  alleged  contract,  we 
Could  not  reverse  on  that  ground ;  for  it  seems  to  us 
impossible  that  any  prejudice  could  have  resulted  from 
it,  for  in  other  instructions  the  jury  were  fully  and 
explicitly  directed  as  to  the  facts  which  plaintiff  must 
have  proven  before  he  could  be  entitled  to  recover. 

Affirmed. 


Stoddard  v.  Bowe  et  al. 

Fraudulent  Conveyance :  parent  to  cmLDRE5.  A  parent,  who 
was  a  judgment  debtor,  bargained  for,  and  with  money  in 
her  possession  paid  for,  certain  land,  which  she  directed  to.be 
deeded  to  her  children.  Held  that  this  alone,  with  no  evidence 
as  to  the  ownership  of  the  money  paid  for  the  land,  was  not 
sufficient  to  overcome  the  presumption  in  favor  of  the  legal  title  in 
the  children,  nor  to  justify  a  judgment  subjecting  the  property  to 
the  payment  of  the  judgment. 

Appeal  from  Des  Moines  District  Court. — Hon.  Chas. 

H.  Phelps,  Judge. 

Filed,  September  4, 1888. 

This  is  an  action  in  equity  to  subject  certain  real 
estate  to  the  payment  of  a  judgment.  The  district  court 
rendered  judgment  in  favor  of  defendants  for  costSi 
and  plaintiff  appeals. 
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T.  J.  TrulocJc^  for  appellant. 
No  appearance  for  appellees. 

RoBiirsoN,  J. — The  plaintiff  alle/ajes  in  his  petition 
that  on  the  third  day  of  January,  1882,  he  obtained  a 
judgment  in  the  district  court  of  Des  Moines  county 
against  defendants  E.  G.  Rowe  and  Cynthia  J.  Rowe,  for 
$284.35,  and  that  no  part  of  this  judgment  has  been 
paid ;  that  since  said  date  said  judgment  debtors  have 
been  insolvent ;  that  in  February,  1883,  for  the  purpose 
of  defrauding  plaintiflf,  they  caused  certain  real  estate, 
which  is  described,  to  be  conveyed  to  their  co-defendants 
Fannie,  Hattie,  Harry,  Mason  and  Roy  Rowe,  and  to 
Andrew  Rowe ;  that  said  grantees  are  the  children  of 
said  debtors,  and  that  the  money  of  the  latter  paid  for 
the  conveyance,  and  that  said  grantees  paid  nothing  for 
said  land  and  have  no  interest  therein.  Plaintiff  asks 
that  his  judgment  be  established  as  a  specific  lien  on  the 
land.  The  answer  of  the  judgment  debtors  is  a 
disclaimer  of  interest  in  this  suit,  and  the  i)remises  in 
controversy.  Defendants  Henry,  Mason  and  Roy  Rowe 
appear  to  be  minors,  and,  by  their  guardian  ad  litems 
deny  all  allegations  of  the,  petition  adverse  to  their 
interests.  Fannie  and  Hattie  admit  that  they  claim  an 
interest  in  the  land  in  suit ;  that  the  deed  therefor  runs 
in  their  name,  and  in  the  names  of  other  co-defendants ; 
and  that  judgment  was  recovered  by  plaintiff  as  alleged. 
But  they  deny  all  knowledge  as  to  whether  the  judg- 
ment has  been  paid  or  not,  and  deny  all  allegations  not 
admitted. 

The  record  submitted  to  us  does  not  show  that 
Andrew  was  made  a  party  to  the  snit.  There  is  but 
little  evidence  offered  by  plaintiff,  and  none  by  defend- 
ants. There  is  no  evidence  as  to  the  rendition  of  the 
judgment,  hence  it  is  not  established  as  against  Henry, 
Mason  and  Roy.  The  evidence  as  to  the  alleged  insol- 
vency of  the  judgment  debtors  is  neither  clear  nor  satis- 
factory. The  only  evidence  relating  to  the  ownership  of 
the  land  in  question  is  a  deed  from  Henry  H.  Wilson 
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and  wife  to  Hattie  1.  Martin,  Mary  T,  Rowe,  William 
A.  Rowe,  Henry  V.  Rowe,  Carl  W.  Rowe  and  Roy  Y. 
Rowe ;    and  the    testimony  of    Wilson,   which  is  as 
follows:     *'I  reside  in  Denmark,  Lee  county,  Iowa.    I 
am  acquainted  with  Mrs.  E.  6.  Rowe.     I  executed  a 
deed  to  her  for  the  property  described  in  the  petition. 
I  made  the  contract  with  her,  and  she  paid  me  the 
money — ^five  hundred  and  fifty  dollars.     She  requested 
*  me  to  make  the  deed  to  her  children,  and  I  asked  no 

r  questions,  but  .made  it  that  way,  and  she  paid  me  the 

money  for  it.    It  was  in  the  month  of   February,  1883. 
i  She  did  not  live  in  Denmark,  and  does  not  now.    She 

>.  handed  me  the  money  wheti  we  came  to  make  the  deed. 

She  told  me  to  make  it  to  the  children.''     It  will  be 
/  observed  that  Mrs.  Rowe  made  no  statement  as  to  her 

*\  object  in  making  the  purchase,  nor  as  to  the  ownership  of 

the  money  paid.     It  is  not  shown  that  she  ever  had  any 
I  property  in  her  own  right.    If  we  concede  the  insol- 

•  vency  of  the  debtors,  as  alleged,  does  the  fact  that  Mrs. 
Rowe,  while  owing  the  plaintiff,  negotiated  for  the  land 
and  paid  the  consideration  therefor,  overcome  the  pre- 
sumptions of  title  and  good  faith  which  are  authorized 
by  law  i  We  think  not.  There  is  nothing  in  the  trans- 
ii  action,  so  far  as  shown,  which  is  inconsistent  with  good 

faith  and  fair  dealing.  But  it  is  said  that  the  fact  that 
Mrs.  Rowe  had  actual  i)ossession  of  the  money  is  evi- 
dence that  she  owned  it.  It  is  true  that  proof  of  jHJsses- 
sion  of  personal  property  is  presumptive  proof  of 
ownership  in  some  cases,  but  its  value  depends  upon  the 
circumstances  of  the  case.  In  this  case,  if  there  w^ere 
proof  that  the  grantees  of  Wilson  were  wholly  without 
property,  or  that  Mi*s.  Rowe  had  had  property  in  her 
own  right  which  she  had  converted  into  money,  or  that 
she  had  been  possessed  of  money  in  her  own  right  for 
which  she  could  not  account,  or  that  she  had  shown  a 
desire  to  hinder,  delay  or  defraud  her  creditors,  we 
should  be  disposed  to  attach  more  importiince  to  the  fact 
that  she  paid  the  money  in  question.  But  it  seems  to 
us  that  the  presumption  arising  from  the  possession  of 
the  money  by  Mrs.  Rowe  is  not  sufficient  to  justify  us 


t   I 


MAT  TERM,  1888.  673 

■  ■  ■  ■  ■  ' 

Lang  V.  The  Hawkeye  Ins.  Co. 

in  holding  that  the  transaction  was  fraudulent,  and  that 
the  title  of  defendants  should  be  subjected  to  the  judg- 
ment of  plaintiff.  In  our  opinion  the  evidence  fails  to 
sustain  the  claim  of  plaintiff^  and  the  judgment  of  the 

district  court  is,  therefore, 

Affirmed. 


Lang  v.  The  Hawkeye  Insubakce  Company. 

] .  Fire  Insurance :  warranty  aqainst  incumbranob  :  breach  : 
JUDOMENTS  PAn>  BUT  NOT  SATISFIED.  The  insured  in  her  applica- 
tion warrahted  that  the  insured  property  was  not  incumbered. 
There  were  four  judgments  against  the  property  which  were  not 
satisfied  of  record,  but  it  was  shown  that  the  sheriff  had  coUected 
and  paid  over  to  the  judgment  creditors  the  amounts  of  two  of 
them,  and  that  the  judgment  debtor  in  the  other  two  had  the 
receipts  of  the  judgment  plaintiffs  acknowledging  satisfaction  of 
their  judgments.  Held  that  no  breach  of  the  warranty  waa 
shown. 

2.     :   WARRANTY  OF  OWNERSHIP  :    BREACH  :   PENDING  ACTION  TO 

ESTABLISH  A  UEN.  A  warranty  of  sole  and  undisputed  ownership, 
in  an  application  for  insurance,  was  not  broken  by  the  fact  that  an 
action  was  pending  to  subject  the  property  to  the  payment  of  a 
judgment,  obtained  against  a  former  owner  after  he  had  conveyed  it, 
on  the  ground  that  he  had  oonyeyed  it  for  the  purpose  of  hindering 
and  defrauding  his  creditors ;  since  such  action  did  not  question  the 
ownership,  but  only  sought  to  establish  a  lien. 

Appeal  from  Keokuk  Superior  Court. 
Piled,  September  4,  1888. 

Action  on  a  policy  of  insurance  against  loss  or 
damage  by  fire.  Trial  to  the  court  without  the  inter- 
vention of  a  jury,  and  judgment  for  plaintiff.  Defend- 
ant appeals. 

Oeorge  B.  Sanderson^  for  appellant. 

Craig,  McCrary  &  Craig,   Sehert  M.   Casey  and 
Yan  Valkenbery  &  Hamilton^  for  appellee. 
Vol,  74—43 
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Reed,  J. — Plaintiff  expressly  warranted  the  trnth 
of  the  statements  contained  in  her  application  for  insur- 
ance. One  of  the  statements  contained  in  the  applica- 
tion is  that  the  property  was  not  incumbered ;  another 
is  that  plaintiff  was  the  undisputed  owner  of  the  prop- 
erty. Defendant  pleaded  that  there  was  a  breach  of  the 
first  warranty,  in  that  certain  judgments  against  George 
Armknecht,  a  former  owner  of  the  property,  remained 
unsatisfied  when  the  application  was  signed,  and  were 
liens  upon  the  property ;  and  that  there  was  a  breach  of 
the  other  warranty,  in  that  an  action  by  a  judgment 
creditor  of  said  George  Armknecht  was  pending  when 
the  application  wasT  signed  to  subject  the  property  to  the 
satisfaction  of  his  judgment,  on  the  ground  that  the  con- 
veyance of  the  property  by  Armknecht  to  an  intermedi- 
ate grantee,  and  by  that  grantee  to  plaintiff,  was  for  the 
purpose  of  hindering  and  delaying  the  plaintiff  in  the 
action  in  the  collection  of  his  debt. 

I.  On  the  trial,  defendant  introduced  in  evidence 
the  records  of  four  judgments  in  the  district  court  of 
1  piMtinnir.  ^'^  couuty  agaiust  George  Armknecht, 
»n^'  RgSinBt  which  were  rendered  while  he  owned  the 
biSa?hMSdf-  property.  It  did  not  appear  by  the  records 
butno?Mi-  '^^^^  *^®  judgments  had  ever  been  satisfied, 
iified.  i^  ^33  proven,  however,  that  execution  had 

issued  on  two  of  the  judgments  before  plaintiff  made 
the  application  for  the  insurance,  and  that  the  sheriff 
had  collected  and  paid  over  to  the  plaintiffs  the 
amount  of  the  judgments.  It  was  also  proven  that 
Armknecht  held  the  receipts  of  the  plaintiffs  in  the 
other  cases,  acknowledging  satisfaction  of  their  judg- 
ments. These  receipts  also  bore  date  earlier  than  plain- 
tiff's  application  for  the  insurance.  It  has  not  been 
seriously  contended  in  this  court  that  the  principal  oi 
the  judgments  had  not  been  satisfied.  But  it  was  con- 
tended that  the  evidence  did  not  show  the  payment  of 
the  costs  in  the  several  cases.  But  we  think  that  the 
reasonable  presumption  from  the  facts  proven  is  that  the 
costs  were  paid.      The  uniform  custom  is  for  the  sheriff, 
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when  he  has  collected  money  on  execution,  to  apply  a 
sufficient  amount  thereof  for  the  satisfaction  of  the  costs 
before  paying  anything  over  to  the  execution  plaintiff. 
And  when  a  judgment  creditor  acknowledges  full  satis- 
faction of  his  judgment,  the  presumption,  inasmuch  as 
the  judgment  for  costs  is  in  his  favor,  is  that  he  has 
received  the  amount  of  the  costs.  We  thinly  it  clear, 
therefore,  that  the  first  breach  of  warranty  alleged  by 
defendant  is  not  established  by  the  evidence  in  the  case. 
11.  The  action  in  equity  to  subject  the  property  to 
the  satisfaction  of  the  judgment  against  Armknecht  had 

been  i)ending  for  more  than  a  year  when 

*  rantV  of  own-  plaintiff  made  application  for  the  insurance. 

breach:  pend-  It  was   alleged  in  the   petition  that  Arm- 

loff  action  to,_,  *=*_-  ^  ,  , 

cwtabiish  a  Kuccht  owued  the  property  when  he  con- 
tracted the  debt  evidenced  by  the  judgment 
which  the  plaintiff  in  the  action  had  recove;red  against 
him ;  that  before  the  judgment  was  rendered  he  con- 
veyed the  property  to  his  wife,  who  subsequently  con- 
veyed it  to  plaintiff ;  and  that  each  of  said  conveyances 
was  without  consideration,  and  was  executed  for  the 
fraudulent  purpose  of  hindering  and  delaying  the  cred- 
itors of  Armknecht  in  the  collection  of  their  debts. 
The  relief  demanded  was  that  the  property  be  subjected 
to  the  satisfaction  of  the  plaintiff's  judgment  against 
Armknecht. 

The  important  question  in  the  case  is  whether  there 
was  a  breach  of  plaintiff's  warranty,  that  she  was  "the. 
sole  and  undisputed  owner  of  the  property,  "  by  reason 
of  the  pendency  of  that  action.  We  are  of  the  opinion 
that  this  question  should  be  answered  in  the  negative. 
This  conclusion  follows  necessarily,  we  think,  from  a 
consideration  of  the  character  of  the  proceeding  and 
the  relief  demanded.  It  was  not  averred  in  the  petition 
that  Armknecht  retained  any  interest  in  the  property, 
nor  was  relief  sought  upon  the  ground  that  plaintiff  had 
not  acquired  the  full  ownership  of  it ;  but  the  claim  was 
that,  owing  to  the  motives  and  intentions  of  the  parties 
in  executing  and  accepting  the  conveyances,  the  prop- 
erty in  her  hands  should  be  subjected  to  judicial  sale 


676 


SUPREME  COURT  OF  IOWA, 


Feshe  v.  The  Counidl  Bluffs  Ins.  Co. 


74  d76! 

r74  «76 

I  90  714 

74  67« 

100  568 


for  the  payment  of  the  debt.  The  plaintiffs  in  the 
action  did  not  claim  that  they  had  any  interest  in  or 
a  lien  on  the  property.  Their  judgment  was  not  a  lien 
upon  it,  for  by  their  own  showing  the  debtor  had  parted 
with  all  interest  before  the  judgment  was  rendered.  If 
they  had  prosecuted  their  action  to  a  successful  issue, 
they  would  have  acquired  a  lien,  it  is  true,  but  such  lien 
would  have  existed,  not  by  virtue  of  the  judgment 
against  Armknecht,  but  would  have  been  created  by  the 
decree  against  plaintiff.  Howlarid  v.  Knox^  59  Iowa, 
46.  The  warranty  relied  on  is  not  against  incumbrqjices 
existing  or  asserted,  but  is  a  warranty  of  undisputed 
ownership,  and  was  not  broken  by  the  pendency  of  the 
action,  which,  as  we  have  seen,  did  not  dispute  plain- 
tiff's  ownership,  but  sought  only  the  establishment  of  a 
lien. 

There  was  evidence  introduced  on  the  trial  which 
tended  to  prove  that  the  plaintiffs  in  the  equity  action 
had  abandoned  their  suit,  although  it  had  not  in  fact 
been  discontinued ;  but,  as  the  judgment  is  6upx>orted 
by  the  view  we  have  considered,  we  deem  it  unnecessary 
to  go  into  the  question  as  to  its  sujficiency. 

Affirmed. 


Fkshe  et  al.  v.  The  Council  Bluffs  iNSURAifOE 

Company. 

Fire  Insurance:  dwelliko-house :  breach  of  oot^dttionas  to 
OCCUPANCY.  The  insured  property  was  a  dwelling-house  occupied 
by  a  tenant.  The  policy  provided  that  it  would  be  void  if  the  prop- 
erty became  "  wholly  or  partially  vacant  or  unoccupied,  or  occupied 
for  purposes  not  indicated  in  the  written  part  of  the  policy."  The 
tenant  moved  out  September  26,  and  the  property  was  burned  on 
the  night  of  October  1  following.  The  owner,  who  lived  a  mile  and 
a  half  distant,  spent  a  part  of  each  intervening  day  in  examining 
and  cleaning  the  house,  but  did  not  stay  there  at  night ;  and  her 
father,  who  worked  near,  left  an  axe  and  grub-hoe  in  the  house  at 
night.  Otherwise  the  house  was  unoccupied.  Hdd  that  there  was 
a  breach  of  the  conditions  of  the  policy,  and  that  no  recovery 
could  be  had  thereon.  (See  opinion  for  cases  followed  and  dis^ 
tinguished.) 
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Appeal  from  DesMoines  District  Court.— 'Blo^,  Chas. 

H.  Phelps,  Judge. 

Piled,  September  4,  1888. 

Action  on  a  policy  of  insurance  against  loss  or 
damage  by  fire.  Trial  by  jury,  verdict  and  judgment 
for  plaintiflF,  and  defendant  appeals. 

R,  W.  Barger^  for  appellant. 

S.  L.  Glasgow^  for  appellee. 

Seevers,  C.  J. — The  property  insured  is  described 
in  the  policy  as  follows:  ''One  and  one-half  story 
frame  shingle-roof  dwelling."  The  policy  contains  the 
following  provision :  *'  This  policy  shall  become  void  if 
any  building  hereby  insured,  or  containing  the  property 
insured,  be  or  become  wholly  or  partially  vacant  or 
unoccupied,  or  occupied  for  purposes  not  indicated  in 
the  written  part  of  the  policy."  At  the  time  the  policy 
was  executed,  the  dwelling  was  occupied  by  a  tenant  as 
a  dwelling-house,  and  the  defendant  pleaded  that  at  the 
time  it  was  destroyed,  and  for  several  days  prior  thereto, 
the  building  was  vacant  and  unoccupied.  When  the 
plaintiffs  had  introduced  their  evidence  and  rested,  the 
defendant  moved  the  court  to  direct  the  jury  to  return  a 
verdict  for  it.  The  motion  was  overruled.  It  should 
have  been  sustained.  The  undisputed  facts  are  that  the 
tenant  moved  out  on  Saturday,  the  twenty-sixth  day  of 
September,  1886.  The  plaintiff  lived  about  one-half 
mile  from  the  building,  and  she  and  her  husband,  on  the 
next  day  after  the  tenant  moved  out,  went  to  and 
entered  the  building  and  spent  some  time  in  examining 
it.  On  the  next  day  the  plaintiff  returned  to  the  house, 
cleaned  one  of  the  rooms,  and  continued  to  do  so  on 
each  day  thereafter,  including  Priday,  the  first  day  of 
October.  The  house  was  destroyed  by  fire  on  the  last- 
named  Priday  night.  When  cleaning  the  house,  the 
plaintiff  would  come  over  in  the  morning,  remaining 
until  noon.     She  would  then  go  home,  get  her  dinner, 
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come  back  in  the  afternoon,  and  then  return  home  in 
the  evening.  Plaintiff's  father  was  working  near  the 
house,  and  left  at  night  therein  an  axe  and  grab-hoe. 
The  house  was  not  occupied,  except  as  above  stated. 
The  liouse  was  insured  as  a  dwelling,  and  the  parties 
contracted  that  if  it  became  vacant,  or  ceased  to  be  occu- 
pied as  such,  wholly  or  partially,  the  policy  should 
become  void.  This  is  the  only  possible  construction  of 
the  contract.  Our  province  is  to  construe  and  enforce 
it.  The  building,  between  the  time  the  tenant  left  it 
and  the  lire,  clearly  was  not  occupied  as  a  dwelling- 
house,  and  was  at  least  partially  vacant.  The  plaintiff, 
when  there,  did  not  live  or  dwell  therein,  but  her  home 
and  residence  was  a  half  mile  distant.  Not  only  so,  but 
the  house,  to  all  intents  and  purposes,  was  vacant  and 
junoccupied  within  the  true  meaning  and  intent  of  the 
policy.  There  was  nothing  left  or  placed  in  the  house 
which  indicated  an  intent  to  occupy  it  as  a  dwelling  at 
any  time.  It  is  true,  it  had  been  rented,  and  a  tenant 
expected  to  take  possession  in  about  two  weeks  subse- 
quent to  the  lire,  but  this  is  immaterial.  The  authori- 
ties, we  think,  without  a  single  exception,  are  in  accord 
with  the  views  above  expressed.  Dennison  v.  Phoenix 
Ins.  Co.y  62  Iowa,  457 ;  Sexton  v.  Hawkey e  Ins.  Co.y  69 
Iowa,  99,  and  authorities  cited.  See,  also,  Fitzgerald 
V.  Conn.  Fire  Ins.  Co.j  64  Wis.  463;  Sleeper  v.  N.  H. 
Fire  Ins.  Co.^  56  N.  H.  401 ;  LitcJi  v.  North  British  & 
M.  Ins.  Co.^  136  Mass.  491.  Counsel  for  the  plaintiff 
cite  and  rely  on  Shackelton  v.  Sun  Fire  Office^  66  Mich. 
288;  Oummins  v.  Agricultural  Ins.  Co.y  67  N.  Y.  260; 
Herrman  v.  Merchants^  Ins.  Co.y  81  N.  Y.  184;  Phoe- 
nix Ins.  Co.  V.  Tucker  J  92  111.  64 ;  and  Eddy  v.  Hawk- 
eye  Ins.  Co.y  70  Iowa,  472.  These  cases  are  all  clearly 
distinguishable  because  of  the  conditions  of  the  poli- 
cies, or  the  facts  were  materially  different  from  those 
existing  in  this  case.  The  appellee  has  filed  a  motion  to 
strike  the  evidence  from  the  abstract,  on  the  ground 
that  it  is  not  properly  identified ;  but  we  think  it  is,  and 
therefore  the  motion  must  be  overruled,  and  the  judg- 
ment of  the -district  court  is  Reversed. 


^ 
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Shaw  v.  Des  Moines  County  ef  dl. 

Cities  and  Towns  :  collection  of  special  taxes  :  code,  seotiom 
481.  Under  section  461  of  the  Ckxie,  providing  that  municipal  cor- 
porations, if  by  ordinance  they  so  elect,  may  cause  delinquent 
taxes  levied  for  certain  purposes  to  be  certified  to  the  county  audi- 
tor, etc.,  such  taxes  may  be  so  certified,  and  collected  by  the 
county  treasurer,  as  directed  in  said  section,  even  though  the  ordi- 
nance electing  to  pursue  that  method  is  passed  after  the  work  is 
done  for  which  the  taxis  levied.  (Ck)mpare  Dittoe  v.  City  oj 
Davenport,  ante,  p.  66.) 

Appeal  from  Des  Moines  District  Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,    September  4,  1888. 

Action  to  restrain  the  collection  of  a  special  assess- 
ment levied  by  the  city  of  Burlington  for  street  improve- 
ments. The  district  court  denied  the  relief  asked,  and 
rendered  judgment  in  favor  of  defendants  for  costs. 
Plaintiff  appeals. 

T.  J.  TrulocJc^  for  appellant. 

Seerley  <6  ClarJc^  for  appellees. 

Robinson,  J. — It  is  agreed  by  counsel  that  "the 
question  to  be  determined  is  whether  the  city  can  cer- 
tify special  assessments  for  the  improvement  of  streets 
to  the  county  auditor,  and  have  them  collected  by  the 
treasurer  through  sale  of  the  property, — under  its  ordi- 
nances." The  contract  for  the  improvement  in  question 
is  dated  June  24,  1882,  and  required  the  work  to  be 
completed  on  the  first  day  of  the  next  December.  The 
assessment  in  question  was  certified  after  the  completion 
of  the  work,  to-wit,  November  25,  1885.  The  portions 
of  ordinance  number  twelve  of  the  city  which  were  in 
force  when  the  contract  was  let  and  the  improvements 
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were  made  are  as  follows:    "It  shall  be  laWfal  for  the 
city  council,  by  resolntion  describing  the  street    *    *   * 
to  be  improved,  and  the  character  of  the  improvements, 
to  order  and  direct  such  improvements,  and  require  the 
costs  and  expense  thereof  to  be  levied  and  assessed  as  a 
special  tax  upon  the  lots    *    *    *    fronting  the    *    *   * 
street."     "Sec.   10.  Immediately  upon  the  assessment 
and  levy    *    *    *    the  same  shall   be  transferred  to 
*    *    *    the  special  assessment  book.     Sec.   11.  The 
auditor  shall  forthwith  issue  special  tax  warrants  for 
the  collection  of  special  taxes,  and  place  them  in  the 
hands  of  the  treasurer,  who  shall  forthwith  proceed  to 
demand  and  collect  said  taxes,     *    *    *    and  at  any 
time  after  demanded  the  said  city  or  interested  party 
may  bring  an  action  to  recover  of  the  owner  the  amount 
of  such  special  tax    *    *    *    in  any  court  having  juris- 
diction thereof,  and  may  recover  judgment  and  decree 
therefor."     In  July,  1884,  and  after  the  improvements 
had  been  made,  the  city  adopted  an  ordinance  which 
contained  the  following :     "Sec.  12.  Immediately  upon 
the  assessment  and  levy  of  a  special  tax    *    *    *    the 
same  shall  be  transferred  to  the  assessment  roll,    *    *   * 
and,  if  said  special  taxes  are  not  paid  as  herein  required, 
the  city  shall  proceed  to  collect  the  same    *    *    *    as 
provided  in  sections  478,  479-481 ,  of  the  Code  of  Iowa, 
as  it  may  elect.     Sec.  13.  In  all  cases  in  which  the  city 
council  shall  have  heretofore  ordered  any  improvement, 
or  made  any  special  assessment  for  any  of  the  purposes 
provided  herein,  and  by  any  section  of  ordinance  num- 
ber twelve  of  the  revised  ordinances,     *    *    *    all  sec- 
tions hereof  shall  apply  thereto. " 

It  is  not  denied  that  the  special  assessments  in  con- 
troversy are  within  the  terms  of  the  sections  last  quoted, 
but  it  seems  to  be  the  thought  of  appellant  that  they  are 
not  applicable,  for  the  reason  that  they  were  not  adopted 
until  after  the  improvements  in  question  had  been  made. 
It  appears  to  be  conceded  that  the  proceedings  sought 
to  be  enjoined  are  authorized  by  the  ordinances  of  1884, 
if  the  provisions  of  section  481  of  the  Code  can  be  given 
a  retrospective  effect.     The  ordinance  in  force  when  the 
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improvements  were  ordered  and  made  authorized  the 
city  council  to  assess  the  expense  thereof,  as  a  special 
tax,  upon  the  lots  fronting  the  street.  That  was  done 
in  this  case,  and  no  question  is  made  as  to  the  amount 
or  legality  of  the  assessment,  but  only  as  to  the  method 
of  collecting  it.  We  held  iji  the  case  of  Dittoe  v.  City 
of  Davenport^  ante^  p.  66,  that  the  right  to  recover  an 
assessment  of  this  character  depends  upon  the  doing  of 
the  vrork  in  the  manner  and  for  the  purposes  provid.ed 
by  law,  and  that  methods  of  collection  authorized  by  the 
Code  might  be  adopted  at  any  time.  This  case  is  gov- 
erned by  the  rule  announced  in  that,  and  will  therefore 

be 

Affirmed. 
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Divorce :  bubbequknt  action  for  suppokt  of  child  :  what  must  be 
SHOWN.  Where  a  decree  of  divorce  has  been  granted,  and  the 
custody  of  a  child  awarded  to  plaintiff,  and  a  judgment  of  a  cer- 
tain sum  as  alimony  has  been  rendered  in  her  favor,  this  is  conclu- 
sive on  the  parties  so  long  as  the  circumstances  remain  the  same ; 
and  a  subsequent  supplemental  proceeding,  or  independent  action, 
seeking  to  recover  an  additional  sum  for  the  support  of  the  child, 
cannot  be  maintained  without  alleging  such  change  in  the  circum- 
stances of  the  parties  as  would  make  an  additional  order  expedient. 
(See  Code.  sec.  2239.) 

Appeal  from  Des  Moines   District   Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Filed,    September  4,  1888. 

The  plaintiflE  in  this  action  demands  a  judgment 
against  the  defendant  for  three  hundred  dollars.  There 
was  a  demurrer  to  the  petition,  which  was  sustained. 
Plaintiff  appeals. 

T.  J.  Trulock^  for  appellant. 

W.  B.  Culbertson^  for  appellee. 


V  f 
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RoTHRooK,  J. — It  appears  from  the  petition  that 
the  plaintiff  and  the  defendant  were  formerly  husband 
and  wife,  and  that  on  the  ninth  day  of  December,  1886, 
they  were  divorced  upon  the  complaint  of  the  plaintiff, 
who  was  awarded  the  care  and  custody  of  their  minor 
child,  and  a  judgment  of  one  hundred  dollars  as  alimony. 
It  is  alleged  that  the  plaintiff,  at  the  time  of  the  divorce, 
was  broken  down  in  health,  and  greatly  impoverished  ; 
and  that  defendant  is  a  strong,  active,  indastrious  man, 
and  earns,  in  his  business  as  a  bridge-builder,  from  $1.75 
to  $4  a  day ;  and  that  he  does  not  and  has  not  contributed 
anything  to  the  support  of  the  child ;  and  that  plaintiff 
is  not  able  to  earn  a  living  for  said  child  and  herself. 

The  principal  ground  of  the  demurrer  to  the  peti- 
tion is  that  this  is  an  action  for  alimony,  and  cannot  be 
maintained  without  a  showing  that  the  circumstances  of 
the  parties  have  changed  since  the  decree  f or^divorce  and 
judgment  for  alimony  were  rendered.  It  is  to  be  observed 
that  the  petition  is  not  presented  to  the  court  as  sup- 
plemental to  the  original  suit  for  divorce.  It  is  upon  its 
face  an  original  proceeding  to  compel  the  defendant  to 
support  the  child  by  awarding  money  to  the  plaintiff 
for  that  purpose.  It  is  provided  by  section  2229  of  the 
Code  that,  *'whena  divorce  is  decreed,  the  court  may 
make  such  order  in  relation  to  the  children,  proi)erty, 
parties,  and  the  maintenance  of  the  parties,  as  shall  be 
right  and  proper ;  subsequent  changes,  may  be  made  by 
the  court  in  these  respects  when  circumstances  render 
them  expedient.''  It  must  be  conceded  that  the  decree 
is  an  adjudication,  unless  there  has  been  a  change  of  the 
circumstances  of  the  parties.  In  Blythe  v.  Blythe^  25 
Iowa,  266,  and  Wilde  v.  Wilde,  86  Iowa,  319,  it  was  held 
that  the  court  granting  the  decree  has  no  power  to  grant 
a  new  trial  of  the  case,  but  only  the  power  to  adapt  the 
decree  to  the  new  or  changed  circumstances  of  the  par- 
ties. The  district  court  held  that  the  demand  made  by 
the  plaintiff  was  in  the  nature  of  a  demand  for  alimony. 
If  this  be  correct,  the  order  sustaining  the  demurrer  to 
the  petition  was  unquestionably  correct ;  for,  even  if  the 
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petition  be  regarded  as  a  supplementary  proceeding,  as . 
it  ought  to  be,  there  is  no  averment  of  a  changed  condi- 
tion of  the  parties  authorizing  any  proceeding  whatever. 
But  the  plaintiff  insists  that  this  is  not  a  suit  for  ali- 
mony ;  that  it  is  brought  to  compel  the  defendant  to 
support  the  child.  It  may  be  that  the  defendant,  as  the 
parent  of  the  child,  is  liable  for  necessaries  furnished 
for  its  support.  But,  in  the  action  for  divorce,  the 
questions  as  to  the  right  of  the  plaintiff  to  alimony,  the 
custody  of  the  child,  and  the  division  of  the  property 
of  the  parties  were  all  submitted  to  the  court ;  and  we 
think  it  is  very  clear  that  the  decree  was  an  adjudica- 
tion, as  between  thede  parties,  of  every  question  pre- 
sented. If  the  plaintiff  was  by  the  decree  burdened 
with  the  custody  of  the  child,  it  was  by  her  own  choice, 
and  she  cannot  demand  a  modification  of  the  decree 
without  showing  that  the  circumstances  of  the  parties 
have  changed  so  as  to  require  an  additional  allowance. 
We  think  the  demurrer  to  the  petition  was  properly  sus- 
tained, 

AFriBMED. 
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1.  Eiridenoe :  transactions  with  one  deceased.  In  an  action  by 
one  of  seyeral  heirs  to  i>artition  land,  a  part  of  which  had  long 
been  occupied  by  another  of  the  heirs,  held  that  the  oral  testi- 
mony of  the  occupying  heir  and  his  wife,  as  to  an  agreement  of 
the  ancestor  to  give  the  occupied  land  to  him,  was  incompetent, 
under  section  8689  of  the  Code. 

2.  Gift :  OF  LAND  TO  SON  :  EVIDENCE.  A  SOU  occupied  a  ^rtion  of 
his  father's  land  for  twenty  years  prior  to  the  father's  death,  and 
afterwards  claimed  that  he  owned  the  land  under  a  verbal  agree- 
ment ( which  he  had  performed  on  his  part )  that  he  was  to  occupy 
and  cultivate  the  land  during  the  father's  life,  giving  him  one-third 
of  the  crops,  and  afterwards  to  be  the  sole  owner  of  the  land, 
HeZd  that  the  evidence  (for  which  see  opinion)  did  not  support  his 
claim. 
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B.  Homestead:  in  leasehold  intebest  :  tenancy  in  common: 
JUDGBfENT  LIEN.  M.  obtained  a  judgment  against  J.  on  the  ninth 
day  of  Jane,  1886,  on  a  debt  which  waa  contracted  in  the  fall  of 
1885,  and  the  question  was  whether  it  was  a  lien  on  the  portion  of 
real  estate  which  was  afterwards  allotted  to  him  upon  a  partition 
of  the  land  of  his  father,  who  died  May  24,  1886.  J.  had  occupied 
the  land  in  question  as  a  tenant  of  his  father  for  twenty  years  prior 
to  the  latter's  death ;  but,  conceding  that  he  had  a  homestead  right 
in  his  leasehold  estate  (see  Pelan  v.  De  Bevard,  13  Iowa,  53  ),  that 
right  did  not  survive  that  estate,  which,  by  the  terms  of  the  lease, 
ended  with  the  father's  death  ;  or,  if  he  be  regarded  thereafter  as  a 
tenant  at  will,  his  right  could  have  been  terminated  on  the  first 
day  of  March  following  his  father's  death  ( Code,  sees.  2014,  2015), 
so  that  he  could  not,  after  that  date,  base  any  claim  of  homestead 
upon  any  interest  he  had  in  the  land  prior,  to  his  father's  death. 
Nor  could  he  base  a  claim  of  homestead  upon  the  ground  that  he 
was  a  tenant  in  common  with  his  co-heirs  (see  Thorn  v.  Thorn,  14 
Iowa,  58 ),  because  such  tenancy,  if  conceded,  could  not  have  begun 
prior  to  his  father's  death ;  but  that  was  after  the  debt  had  been 
contracted  on  which  the  judgment  was  obtained.  Accordingly 
Jield  that  the  land  was  not  exempt  as  a  homestead. 

Appeal  from    Des   Moines    District    Court. — Hon. 

Charles  H.  Phelps,  Judge. 

Piled,  September  4,  1888. 

The  petition  of  plaintiff  alleges  that  on  the  twenty- 
fourth  day  of  May,  1886,  Benjamin  Wertz  died  intestate, 
seized  in  fee  of  the  west  half  of  the  southeast  quarter,  and 
east  half  of  the  southwest  quarter,  of  section  ten,  and 
the  east  half  of  the  northeast  quarter  of  section  tweuty- 
one,  all  in  township  sixty-eight  north,  of  range  eighteen 
west ;  that  defendant  Mary  J.  Wertz  is  the  widow  of 
decedent,  and  as  such  is  entitled  to  an  undivided  one- 
third  of  said  premises ;  that  plaintiff  and  defendants 
Joseph  Wertz  and  Arthelia  Wentworth  are  the  only 
heirs  of  decedent,  and  that  as  such  each  is  entitled  to  an 
undivided  one-third  of  two-thirds  of  said  premises; 
that  plaintiff  has  resided  in  the  southeast  quarter  of  the 
southwest  quarter  of  said  section  ten  since  the  year 
1868,  and  has  at  his  own  expense  built  a  dwelling-house, 
and  made  other  improvements  thereon.  Plaintiff  asks 
for  a  partition  of  the  premises,  and  that  he  be  allowed 
the  value  of  said  improvements,  in  the  making  of  the 
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partition.  The  death  of  Benjamin  Wertz  intestate,  and 
the  relationship  of  the  partie3  to  him,  are  admitted. 
Defendants  Mary  J.  Wertz  and  Arthelia  Went  worth 
deny  that  plaintiff  is  entitled  to  any  allowance  for 
improvements.  Joseph  Wertz  claims  to  have  occupied 
the  east  half  of  the  west  half  of  the  southeast  quarter  of 
said  section  ten  since  1866,  under  a  verbal  agreement 
with  decedent,  whereby  he  was  to  occupy  and  live  upon 
it  during  the  lifetime  of  decedent,  and  pay  him  one- 
third  of  the  crops  raised  thereon  ;  the  property  so  occu- 
pied to  belong  to  said  Joseph.  He  also  claims  that  he 
fulfilled  on  his  part  all  the  requirements  of  said  agree- 
ment, and  built  a  dwelling-house  and  made  other 
improvements  on  said  forty -acre  tract ;  that  he  is  now, 
and  has  been  since  1866,  the  head  of  a  family,  and  dur- 
ing that  time  has  occupied  said  tract  as  a  homestead  ; 
that  he  is  now  the  unqualified  owner  of  this  tract,  and 
it  is  not  subject  to  partition  proceedings,  nor  to  the  pay- 
ment of  his  debts.  Defendants  Merritt  Bros,  became 
parties  to  the  suit,  and  claim  to  have  recovered,  on  the 
ninth  day  of  June,  1886,  a  judgment  against  Joseph, 
which  was  a  lien  on  his  interest  in  decedent's  land  ;  that 
such  interest  was  sold  under  an  execution  issued  on  said 
judgment ;  and  that  they  are  entitled  to  be  subrogated 
to  all  the  rights  of  Joseph  in  said  land.  They  unite 
with  plaintiff  and  with  defendants  Mary  J.  Wertz  and 
Arthelia  Wentworth  in  denying  the  special  rights  in 
the  forty-acre  tract,  and  the  agreement  with  decedent 
alleged  by  plaintiff.  The  court  below  found  the  interests 
of  the  widow  and  heirs  to  be  as  alleged  in  the  petition, 
that  plaintiff  and  Joseph  were  entitled  to  compensation 
for  improvements,  and  that  partition  of  the  premises 
should  be  made.  Partition  was  ordered,  and  referees 
were  appointed  to  carry  the  order  into  effect.  The 
referees  entered  upon  the  discharge  of  their  duties,  and 
made  a  report,  which  was  confirmed  by  the  court.  This 
shows  that  thirty-six  acres  off  of  the  east  side  of  the 
west  half  of  the  southeast  quarter  of  said  section  ten, 
or  nearly  all  of  the  tract  claimed  by  Joseph,   were 
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allotted  to  him.  A  decree  was  entered,  which  estab- 
lished the  homestead  claim  of  Joseph,  and  denied 
Merritt  Bros,  the  relief  they  ask.  Merritt  Bros,  appeal 
from  the  decree  against  them  and  in  favor  of  Joseph, 
and  the  latter  appeals  from  so  much  of  the  decree  as 
caused  the  tract  claimed  by  him  in  fee  to  be  included  in 
the  partition  proceedings  and  denied  his  claim  thereto. 

T.  M,  FeCy  for  appellants  Merritt  Bros.,   and   for 
appellees  Mary  J.  Wertz  and  Arthelia  Wentworth. 

/.  A,  Elliott  and  Oeo.   D.  Porter^  for  appellant 
Joseph  Wertz. 

Jj.  C.  Mechem^  for  appellee  B.  P.  Wertz. 

Robinson,   J. — I.    It   is  insisted  on  the  part  of 
Joseph  Wertz  that  the  evidence  is  sufficient  to  establish 

his  alleged  ownership  of  the  forty-acre  tract 

*'  SiSmSSom    which  he  claims  ;  but  in  this  view  we  do  not 

jrt^^onede-    ^.^jj^m.     ffhe  evidence  of  Joseph  Wertz  and 

wife  as  to  the  alleged  verbal  agreement  with 
decedent  is  made  incompetent  by  section  3689  of  the 
Code,  and  must  be  disregarded.  There  is  conflict  in  the 
evidence  as  to  this  issue ;  some  of  the  admissions  of 

Joseph  tending  to  show  that  after  the  death 
'  \^n  ?eTi-     of  his  father  he  made  lio  claim  of  right  to 

this  tract,  but  expressed  a  desire  to  obtain 
it.  The  evidence  shows  that  decedent  had  at  different 
times  expressed  an  intention  to  give  this  tract  to  Joseph, 
but  that  he  never  fully  decided  to  do  so.  During  the 
twenty  years  Joseph  occupied  the  land,  it  was  sometimes 
farmed  by  himself  alone,  sometimes  by  himself  and 
brother,  the  plaintiff,  and  sometimes,  perhaps,  by  his 
brother  alone.  It  is  unnecessary  to  state  the  evidence 
more  fully.  In  our  opinion  it  fails  to  sustain  the  claim 
of  Joseph  that  he  became  the  owner  of  the  land  by 
virtue  of  an  agreement  with  decedent.  It  was  there- 
fore properly  treated  as  a  part  of  the  land  to  be  parti- 
tioned. 

II.     It  is   next  urged   that   the    evidence    shows 
beyond  question  that  Joseph  occupied  the  forty-acre 
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tract  claimed  by  him,  inclading  all  that 
^  "uSShoid'  allotted  to  him  by  the  partition  proceed- 
Lncyln  oom^'  iiigs,  foF  more  than  twenty  years,  or  since 
ment  £nf'  1866  ;  that  during  all  that  time  he  was  the 
head  of  a  family,  and  occupied  the  tract  as 
a  homestead ;  that  such  occupation  has  at  all  times 
continued  since  the  death  of  his  father,  the  decedent ; 
and  that  for  that  reason  the  land  allotted  to  him  is  not 
subject  to  the  payment  of  the  judgment  of  Merritt 
Bros.  The  occupation  by  Joseph  may  be  conceded  as 
claimed,  and  it  may  also  be  conceded  that  a  homestead 
right  may  be  acquired  in  a  leasehold  estate.  Pelan  v. 
De  Bevard^  13  Iowa,  63.  We  think  the  evidence  shows 
that  Joseph  was  the  tenant  of  his  father  from  1866  to 
the  death  of  the  latter,  and  that  during  that  time  he  had 
a  homestead  interest  in  the  land  upon  which  he  lived. 
But  Joseph  does  not  base  his  claim  upon  any  leasehold 
interest.  By  the  showing  of  his  answer,  his  obligation 
to  pay  a  share  of  the  crop  terminated  with  the  death  of 
his  father.  But,  assuming  that  he  yiras  a  tenant  at  will, 
his  right  could  have  been  terminated  on  the  first  day  of 
March,  1887.  Code,  sees.  2014,  2016.  Therefore  his 
present  right  is  not  derived  from  any  interest  he  had  in 
the  land  prior  to  May  24,  1886.  It  is  urged  that  he  was 
a  tenant  in  common,  and  that  as  such  he  acquired  a 
homestead  right  to  the  tract  he  occupied.  This  court 
has  held  that  such  a  right  may  be  acquired  by  a  tenant 
in  common.  Thorn  H).  Thorn^  14  Iowa,  53.  If  we  con- 
cede that  Joseph  was  a  tenant  in  common,  his  tenancy 
as  such  commenced  with  the  death  of  his  father  at  the 
earliest,  and  his  present  homestead  right  cannot  ante- 
date  that  time.  The  evidence  shows  that  the  debt  on 
which  the  judgment  in  favor  of  Merritt  Bros,  was  ren- 
dered was  in  existence  as  early  as  the  fall  of  1886  ;  there- 
fore, unless  the  present  homestead  right  is  a  continuation 
of  the  former  one,  the  land  is  subject  to  the  lien  of 
the  Merritt  Bros,  judgment.  We  know  of  no  rule  of 
law  which  would  justify  us  in  holding  that  there  was 
such  a  continuation  of  the  homestead  right.  The  lease- 
hold right  was  entirely  independent  of  that  now  held. 
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The  present  right  did  not  in  any  manner  flow  from  the 
former.  While  it  is  true  that  a  part  of  the  land  for- 
merly occupied  by  Joseph  was  allotted  to  him  by  the 
referees,  yet  he  had  no  legal  right  to  compel  such  allot- 
ment. It  was  not  the  case  of  a  tenant  in  common  who 
as  such  had  entered  into  possession  of  a  part  of  the 
common  estate,  and  made  valuable  improvements 
thereon  with  the  assent  of  his  co-tenants.  In  this  case  no 
possession  was  taken,  nor  were  any  improvements  made 
after  the  estate  in  common  became  vested.  Prior  to  the 
death  of  his  father,  Joseph  had  no  vested  right  in  any- 
thing except  the  right  to  occupy  the  land  by  the  year, 
and  possibly  the  right  to  compensation  for  improvements. 
We  therefore  conclude  that  the  land  allotted  to  Joseph 
Wertz  was  subject  to  the  payment  of  the  judgment  in 
favor  of  Merritt  Bros. ,  and  that  the  district  court  should 
have  so  decreed.  The  decree  is  afKrmed  as  to  the  appeal 
of  Joseph  Wertz,  and  as  to  the  appeal  of  Merritt  Bros., 
it  is 

Reversed. 
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Evidence :  cross-examination  :  charge  of  fraud  :  discretion 
OF  COURT.  In  an  action  on  a  promissory  note  which  defendant 
alleged  to  have  been  forged,  plaintiff  testified  that  he  saw  defend- 
ant sign  the  note,  and  on  cross-examination  he  was  asked  as  to  cir- 
cumstances connected  with  the  making  of  the  note ;  none  of  the 
questions  referring  directly  to  any  fact  testified  to  on  the  exami. 
nation  in  chief.  Held  that,  while  the  questions  might  weU  have 
been  allowed  under  the  rule  which  grants  considerable  latitude 
when  an  issue  of  bad  faith  on  the  part  of  the  witness  is  raised,  yet 
it  was  a  matter  largely  within  the  discretion  of  the  court,  and  that 
this  court  could  not  well  interfere,  in  view  of  the  fact  that  not  all 
of  the  collateral  evidence  is  presented  in  the  abstract. 

:  OBJECTIONS  TO  EVIDENCE  EUCiTED  BY  SELF,  A  party  Cannot 


be  heard  to  object  to  testimony  which  he  causes  to  be  given  by  the 
cro6»-ezamination  of  his  adversary *a  witnesses. 

:  SIGNATURES :  COMPARISONS  BY  EXPERTS.  No  valid  objection 


can  be  made  to  the  testimony  of  experts  as  to  the  characteristics 
of  different  signatures,  where  it  is  confined  to  the  signature  in  con- 
troversy, and  to  others  admitted  to  be  genuine.  (See  Code,  sec. 
3855.) 
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4.     :  NOT  RELEVANT  TO  ISSUE.    Upon  a  claim  for  a  failure  to  pay 

over  rents  actually  collected,  evidence  as  to  the  rental  value  of  the 
buildings  is  irrelevant. 

5.      :  C!ROSS-BXAMINATION  :  RELEVANCY  AND  WEIOHT.     A  written 

statement  of  account  made  by  plaintiff  to  defendant  relevant  to 
the  matter  in  controversy  between  them,  which  was  called  out  in 
the  cross-examination  of  defendant,  and  with  regard  to  which  he 
made  admissions  inconsistent  with  his  examination  in  chief,  was 
properly  admitted  as  a  part  of  the  cross-examination,  though  not 
of  much  weight. 

6.     :   ACnoN  ON  AGCOT7NT :  METHODS  OF  DEALING.    On  the  issue 

raised  by  a  counter-claim  for  rents  collected,  plaintiff  was  properly 
permitted  to  detail  his  method  of  dealing  with  defemtant  during 
the  time  in  question,  including  the  manner  of  keeping  books  and 
making  statements  and  settlements. 

7.     :  REFRESHING  MEMORY :  USE  OF  STUB-BOOK.    A  witness  may 

use  a  stub-book  of  checks  to  refresh  his  memory  as  to  payments 
made  by  him.  (Compare  State  v.  Miller,  58  Iowa,  164,  and  HuU  v. 
AlexandcTy  26  Iowa,  569.) 

8.  :  COPY  OF  TELEGRAM :  FOUNDATION.  Where  the  uncontra- 
dicted evidence  showed  that  it  was  the  custom  to  destroy  the  orig- 
inals of  telegrams  after  six  months,  and  that  the  original  of  the 
one  in  question  could  not  be  found,  this  was  sufficient  foundation 
for  the  introduction  of  a  copy,  without  proving  the  rule  of  the  com- 
pany for  destroying  the  originals. 

9.  Appeal :  errors  assigned  but  not  argued.  Errors  assigned  but 
not  argued  will  not  be  considered  by  this  court. 

Appeal  from  Wapellg    District    Court. — Hok,  H.  C. 

Tba VERSE,  Judge. 

Piled,  September  4,  1888. 

The  plaintiff  seeks  to  recover  the  amonnt  appearing 
to  be  due  on  a  promissory  note  for  four  hundred  dollars, 
dated  November  26,  1877,  payable  to  plaintiff  one  day 
after  date,  and  purporting  to  be  fSigned  by  defendant. 
The  answer  of  defendant  is  under  oath,  and  denies  the 
making  of  the  note ;  alleging  that  the  signature  thereto 
is  a  forgery.  It  further  alleges  that,  if  defendant  made 
the  note,  plaintiff  has  been  fully  paid  all  sums  which 
defendant  ever  owed  him.     By  way  of  counter-claim, 
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the  defendant  asks  to  recover  of  plaintiff  $437.50  for 
rents  alleged  to  have  been  collected  by  plaintiff  for 
defendant,  and  to  be  unaccounted  for.  The  jury  found 
specially  that  defendant  made  the  note  in  suit,  and  that 
there  was  due  to  him  on  his  counter-claim  the  sum  of 
$118.67.  A  judgment  on  their  general  verdict  was  ren- 
dered in  favor  of  plaintiff.     The  defendant  appeals. 

W.  TF.  Gory^  E.  L.  Burton  and  P.  H.  Riordan^ 
for  appellant. 

TF.  S,  Coen  and  McNett  <ft  TisdaUy  for  appellee. 

Robinson,  J. — I.    The  plaintiff,  on  his  direct  exam- 
ination, testified  as  follows:   ''  Mr.  Guggerty  signed  the 

note  in  my  presence.  I  saw  him  sign  it.  The 
^'  ^S^^?m-  ,  signature  is  his.  I  am  positive  of  it."  On 
cbme  of  cross-examination  he  was  asked,  as  to  the 
cretion  oT  consideration  of  the  note,  how  its  amount 
was  determined,  for  what  the  money  for 
which  it  was  given  was  paid,  and  other  questions  of  a 
similar  nature.  He  was  also  asked  if  he  had  ever  pre- 
sented the  note  to  defendant  prior  to  A.  D.  1885.  These 
questions  were  objected  to  by  plaintiff  on  the  ground 
that  they  were  improper  on  cross-examination,  and  the 
objections  were  sustained.  It  is  insisted  by  api)ellant 
that  in  sustaining  these  objections  the  court  erred.  None 
of  the  questions  referred  directly  to  any  fact  testified  to 
on  direct  examination.  It  is  the  general  rule  that  '^a 
party  has  no  right  to  cross-examine  any  witness,  except 
as  to  facts  and  circumstances  connected  with  the  matter 
stated  in  his  direct  examination ;  and  that,  if  he  wishes 
to  examine  hini  as  to  other  matter,  he  must  do  so  by 
making  the  witness  his  own,  and  calling  him  as  such  in 
the  subsequent  progr^s  of  the  cause."  1  Greenl.  Ev. 
sec.  445.  It  is  usual,  however,  and  proper,  to  allow  con- 
siderable latitude  on  cross-examination,  where  fraud  in 
which  the  witness  is  concerned  is  alleged.  In  view  of 
the  issue  of  bad  faith  which  the  answer  necessarily  pre-  i 

sented,  we  think  the  questions  objected  to  might  prop- 
erly  have  been   allowed.    They   referred   to    matters         j 
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involved  in  the  execution  of  the  note,  and  which  must 
have  been  considered  at  the  time  it  vras  signed.  But 
the  ruling  complained  of  rested  to  some  extent  M^ithin 
the  sound  legal  discretion  of  the  trial  court ;  and,  in 
view  of  the  facts  in  this  case,  we  cannot  say  that  such 
discretion  was  abused.  There  is  no  statement  in  the 
abstract  that  it  contains  all  the  evidence  submitted,  and 
appellee  insists  that  some  of  the  evidence  pertinent  to 
the  questions  involved  in  this  ruling  has  not  been 
abstracted.  This  is  not  denied  by  appellant.  The 
abstract  shows  that  plaintiff  was  examined  at  length  in 
regard  to  business  transactions  between  himself  and 
defendant  during  a  subsequent  part  of  the  trial.  These 
transactions  occurred  both  before  and  after  the  date  of 
the  note.  In  this  state  of  the  record,  we  cannot  hold 
that  there  was  error  in  the  rulings  in  question. 

II.     Certain  witnesses,  examined  with  reference  to 
the  genuineness  of  the  signature  to  the  note  in    suit, 

were  permitted  to  testify  as  to  the  charac- 
*•  S^Bto^i^vt-    teristics  of  diflFerent  signatures  in  evidence, 
brw!ff"°*'**  including  that  attached  to  the  note,  the  com- 
parative size  and  length  of  these  signatures, 
whether  written  on  or  above  or  below  the  lines  designed 
for  them,   the  differences  in  certain  letters,  and,  other 
facts  of  like  character.    It  is  insisted  by  appellant  that 
the  court  erred  in  permitting  this  testimony  to  be  intro- 
duced, for  the  reason  that  the  facts  to  which 
*' tores  f'oom-    ^^  ^^^  directed  did  not  require  the  testi- 
SxpS^  ^^    mony  of  an  expert,    but   could  have  been 
determined  by  the  jury.     There  are  at  least 
two  answers  to  this  claim  of  appellant:    (1)  He  first 
caused  it  to  be  given  by  the  cross-examination  of  plain- 
tiflC's  witness.     (2)  It  was  confined  to  the  signature  in 
controversy,  and  to  others  admitted  to  be  genuine,  and 
was  therefore  authorized  by  section  3656  of  the  Code. 

IIL    The  plaintiflf  had  charge  of  certain  buildings, 
some  of  which  were  owned  by  defendant  and  some  by 

4 inotreie-  defendant  and  another.      Defendant  sought 

vant  to  issue,  f^  ghow  the  demand  for  and  rental  value  of 

Buch  property  at  times  when  they  were  in  charge  of 
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plaintiflf,  but  the  evidence  offered  for  that  purpose  was 
excluded,  on  the  objections  of  plaintiff.  Appellant 
insists  that  in  this  there  was  error.  In  our  opinion,  the 
ruling  was  correct.  The  answer  of  defendant  does  not 
charge  plaintiflf  with  failure  to  lease  the  property  and 
collect  the  rents,  but  with  failure  to  pay  over  rents 
actually  collected.  The  evidence  rejected  was  therefore 
not  relevant  to  any  issue  raised  by  the  pleadings. 

IV.  On    cross-examination*  the    defendant    was 

asked  in  regard  to  a  written  statement  of  rents  collected 

5  .  ^o„.    and  money  paid  out.      He  stated  that  he 

?SeyaSoy  and  ^^^  received  it  from  plaintiflf,  and  it  was 
weight.         tjjgj^  oflfered  in  evidence  as  a  part  of  his 

cross-examination.  Its  admission  was^  objected  to  by 
defendant,  and  is  assigned  as  error.  Defendant  had 
testified  on  his  direct  examination  that  plaintiflf  had 
not  paid  him  any  rent  since  1879.  He  had  also  testified 
that  the  last  settlement  he  had  with  plaintiflf  was  made 
in  January,  1882.  The  written  statement  in  question 
includes  the  time  from  April  15,  1881,  to  April,  1883. 
It  was  relevant  to  the  issues  and  to  the  matters  con- 
cerning which  defendant  had  been  testifying.  He  had 
testified  at  length  in  regard  to  business  transactions 
between  the  parties,  and  this  statement  related  to  them. 
It  may  not  have  been  entitled  to  much  weight,  but  it 
tended  to  contradict  evidence  given  by  defendant  on 
direct  examination,  when  considered  with  his  admis- 
sions in  regard  to  it.  We  think  its  introduction  was 
proper. 

V.  Appellant  complains  that  plaintiflf  was  per- 
mitted to  detail  his  method  of  dealing  with  defendant 
J  .  ^o^jQ^    during  the  time  in  question,  including  the 

meihSS^Si'  manner  of  keeping  books  and  making 
dealing.  statements  and  settlements.  We  think 
this  was  entirely  proper,  as  tending  to  explain  the  busi- 
ness relations  of  the  parties,  the  liability  to  error,  and 
the  means  of  knowledge  within  the  reach  of  defendant 
as  to  the  correctness  of  the  statements  and  settlements. 
Some  of  the  questions  were  not  to  be  commended  in  all 
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respects,  but  they  were  not  of  a  nature  to  cause  prej- 
udice. 

VL      Appellant    insists    that  the  court  erred  in 
permitting  plaintiflf  to  testify,  from  an  examination  of 

y  :  refresh-   ^  ^^^^  check-book,  as  to  payments  made  by 

!"4^/?tuS'  ^ii»  on  account  of  defendant.    The  witness, 
*^^*^^-  after  being  informed  by  the  court  that  he 

could  not  testify  from  the  stub-book,  but  that  it  could 
be  used  only  to  refresh  his  memory,  stated  that  he  tes- 
tified from  memory,  as  refreshed  by  an  examination  of 
the  memoranda  of  the  stub-book.  It  was  the  privilege 
of  defendant  to  cross-examine  as  to  the  recollection  of 
the  witness,  and  the  province  of  the  jury  to  determine 
its  value.  The  use  of  the  stub -book  for  the  purpose 
indicated  by  the  court  was  authorized.  State  ^?.  Miller^ 
63  Iowa,  154 ;  Hull  v,  Alexander^  26  Iowa,  569. 

VII.      The  plaintiff    claimed    that  he  sent  three 
hundred  dollars  from  Ottumwa  to  the  defendant  at 

Chillicothe  in  1880,  in  response  to  a  telegram 


■  teieifram  f  °   from  the  latter.      The  sending  of  the  tele- 
foundation,  n   ^-L,  •    J.      M     ^t. 

gram  and  the  receipt  of  the  money  were 
denied  by  defendant.  The  plaintiff  introduced  evidence 
of  employes  in  the  Ottumwa  and  Chillicothe  offices  to 
show  that  the  original  of  the  telegram  could  not  be 
found,  and  that  it  was  the  rule  and  custom  of  the  offices 
not  to  preserve  such  papers  after  the  lapse  of  six 
months,  but  to  destroy  them.  He  also  introduced  evi- 
dence to  show  that  the  copy  of  the  telegram  in  question 
was  in  the  handwriting  of  a  former  employe  of  the 
Ottumwa  office,  that  the  money  had  been  sent  to  defend- 
ant by  express,  and  had  been  received  by  him.  The 
copy  of  the  telegram  was  admitted  *'to  show  how 
Riordan  came  to  send  the  money,  if  he  did  send  it,  or 
on  what  he  acted. '*  Appellant  contends  that  in  this 
there  was  error,  and  that  the  rule  of  the  offices  in 
regard  to  destroying  original  dispatches  should  have 
been  introduced.  Appellee  claims  that  the  abstract 
does  not  contain  all  the  evidence  given  on  this  subject. 
Since  the  abstract  does  not  purport  to  contain  all  such 
evidence,  we  might  well  refuse  to  review  the  ruling  in 
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question.  But  we  are  satisfied^  from  what  the  abstract 
contains,  that  there  was  no  error  in  this  ruling.  There 
is  no  showing  that  the  rule  of  the  office  was  in  print  or 
writing,  and  whether  it  was  or  not  is  immaterial,  for  the 
reason  that  the  uncontradicted  evidence  showed  that  it 
was  the  custom  to  destroy  suoh  dispatches  after  six 
months,  and  the  dispatch  in  question  could  not  be 
found.  If  any  foundation  for  the  introduction  of  the 
copy  delivered  to  plaintiff  was  required,  we  think  it 
was  fully  laid  for  the  use  of  the  paper  for  the  purpose 
indicated  by  the  court. 

VIIL  The  plaintiff  introduced  in  evidence  a 
number  of  statements  of  account,  the  originals  or  copies 
of  which  had  been  delivered  to  defendant.  The  appellant 
complains  of  the  introduction  of  these  statements,  and 
of  the  charge  of  the  court  in  regard  to  them.  The  evi- 
dence justified  their  introduction,  and  we  discover  no 
error  in  the  charge  of  the  court.  The  real  objection  of 
appellant  seems  to  be  the  alleged  insufficiency  of  the 
evidence  to  justify  the  jury  in  finding  that  they  were 
accounts  stated.  That  question,  however,  we  do  not 
feel  called  upon  to  decide. 

IX.  The  assignment  of  errors  covers  eleven  printed 
pages.  It  raises  many  questions,  some  of  which  are 
0.  afpbal  :  hardly  noticed  by  counsel.  Others  are 
SSS"it  merely  stated  in  the  '  argument,  and  there- 
not  argued,  f ^p^^  uuder  the  well-known  practice  of  this 
court,  do  not  require  further  consideration.  Other 
questions  are  discussed  by  counsel,  but  are  not  of  suf- 
ficient general  interest  to  justify  us  in  making  extended 
mention  of  them.  Among  these  are  the  rulings  of  the 
court  in  refusing  instructions,  and  in  giving  certain 
portions  of  its  charge,  and  in  failing  to  instruct  the  jury 
more  fully.  It  is  sufficient  for  us  to  say  that  we  think 
that  the  jury  were  charged  fairly  and  quite  fully  as  to 
their  duties,  and  that  we  discover  no  prejudicial  error 
in  any  of  the  rulings  of  the  court  which  are  argued  by 

counsel. 

Affirmed. 
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The  State  v.  Merkley  et  al. 

1.  Assault  With  Idtent  to  Kill:  befusing to noubish child : 
INDICTMENT.  An  indictment  for  an  assault  with  intent  to  kill  an 
adopted  daughter  of  defendants,  of  eleven  years  of  age,  by  neg- 
lecting and  refusing  to  nourish  her,  is  insufficient,  where  it  fails  to 
charge  that  defendants  had  the  means  and  were  pecuniarily  able  to 
provide  for  her. 

2.  Appeal:  CRiHiNAL  oase:  conviction  on  bad  coiTNT.  Where  a 
defendant  has  been  convicted  of  a  crime  charged  in  two  counts, 
and,  on  appeal,  one  of  the  counts  is  found  to  be  bad,  and  it  cannot 
be  said  on  which  coimt  he  was  found  guilty,  the  judgment  must  be 
reversed. 

8.'  Criminal  Law:  examination  of  defendant  by  court.  A 
defendant  is  not  required  to  testify  against  himself ;  nor  can  he 
legitimately  be  placed  in  the  i>osition  of  admitting  or  denying,  in 
the  presence  of  the  jury,  in  answer  to  questioi^s  put  by  the  court, 
anything  having  a  material  bearing  on  his  guilt. 

4.  Assault  With  Intent  to  Kill :  bvidbncb  of  successive  assaults. 
On  a  trial  for  assault  with  intent  to  murder,  although  the  indict- 
ment charges  only  one  offense,  the  state  may  prove  successive  offenses 
of  the  kind  charged,  for  the  purpose  of  establishing  the  intent. 
(Ck>mpare  State  v,  Jamison,  ante,  p.  618. ) 

Appeal  from  Appanoose  District  Court. — IIgn.  Dell 

Stuart,  Judge. 

Piled,  September  4,  1888. 

Indictment  for  an  assault  with  intent  to  commit 
murder.  Trial  by  jury;  yerdict,  "Guilty  of  an  assault 
with  intent  to  commit  manslaughter ; "  judgment;  and 
the  defendants  appeaL 

Mahry  &  Moirison,  for  appellants. 

A.  J.  BaJcer^  Attorney  General,  Oeorge  D.  Porter 
and  J.  A.  Elliotty  for  the  State. 
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Seevers,  C.  J. — ^There  are  two  counts  in  the  indict- 
ment. The  first  charges  that  on  the  tenth  day  of 
October,  1887,  the  defendants,  with  a  hot  iron,  did  felon- 
iously, wilfully  and  maliciously  make  an  assault  in  and 
upon  Maggie  Vermulin,  and  with  said  iron  bum  and 
mutilate,  beat  and  bruise  the  body,  arms  and  legs  of 
said  Maggie,  with  intent  to  kill  and  murder.  The  sec- 
ond count  charges  that  the  assault  was  made  with  a  hot 
iron,  and  by  beating  and  striking  with  a  stick  of  wood, 
and  that  the  defendants  did  then  and  there  wilfully, 
intentionally,  unreasonably  expose  Maggie  Vermulin 
*'  to  the  rigors  of  the  weather,  by  forcing  the  said  Maggie 
from  shelter  out  into  the  cold  and  severe  weather, 
where  she  would  endanger  her  life,  freeze  and  die,  said 
Maggie  not  being  properly  clad ;  and  said  defendant  did 
then  and  there  feloniously,  wilfully,  intentionally, 
unlawfully  and  maliciously  neglect  and  refuse  to  nour- 
ish the  said  Maggie  Vermulin,  as  they  were  under  legal 
obligations  to  do,  she  being  their  adopted  daughter  of 
eleven  years  of  age,  and  under  their  care  and  control, 
* '  *  *  with  the  specific,  felonious  and  unlawful  intent 
the  said  Maggie  Vermulin  then  and  there  to  kill  and 
murder." 

I.  Upon  the  state  offering  evidence  to  support  the 
indictment,  the  defendants  objected  thereto,  because  two 
or  more  distinct  offenses  were  charged  in  the  indictment, 
and  also  at  the  proper  time  moved  the  court  to  require 
the  state  to  elect  upon  which  count  it  would  try  the 
defendants.  The  objection  was  overruled,  and  the  court 
refused  to  require  the  state  to  elect.  The  state  pro- 
ceeded to  introduce  evidence,  and  it  tended  to  show  that 
the  defendants  burned  the  said  Maggie  by  applying  to 
her  body  a  hot  iron  on  three  dilBferent  occasions,  about 
one  week  apart.  Thereupon  the  defendants  moved  the 
court  to  require  the  state  to  elect  upon  which  of  such 
burnings  it  would  rely  for  a  conviction.  This  motion 
was  overruled.  Thereupon  the  state  offered  evidence 
tending  to  show  that  the  said  Maggie  had  been  starved, 
and  not  provided  with  sufficient  food  by  defendants.  To 
this  evidence  the  defendants  objected,  on  the  ground 
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that  it  tended  to  establish  a  separate  and  distinct  offense. 
The  objection  was  overruled,  and  the  -defendants  again 
moved  the  court  to  require  the  state  to  elect  upon  which 
offense  charged  in  the  second  count  it  would  ask  a  con- 
viction, and  the  state  elected  that  a  conviction  would  be 
asked  on  the  allegations  in  the  second  count,  that  defend- 
ants had  neglected  and  refused  to  nourish,  sustain  and 
provide  for  the  said  Maggie,  as  they  were  under  legal 
obligations  to  do. 

II.  The  defendants  objected  to  the  introduction  of 
any  evidence  under  the  second  count  in  the  indictment, 

upon  the  ground  that  no  crime  was  charged, 

^*  hitentto  ktS  and  we  think  the  court  erred  in  holding  that 

IfgMd:  acrime  was  charged,  and  in  submitting  to 

indiotment.     ^j^^  j^^^.  ^j^^  issuo  arising  under  such  count. 

It  will  be  observed  that  the  indictment  fails  to  charge 
that  the  defendants  had  the  means  or  were  pecuniarily 
able  to  provide  food  and  the  necessaries  of  life  for  their 
adopted  child,  and  this  is  an  essential  ingredient  of  the 
crime  charged.  Am.  Grim.  Law  (5  Ed.)  p.  7,  sees.  10, 
11 ;  2  Bish.  Grim.  Law,  sec.  643 ;  1  Whart.  Prec.  163 ; 
State  V.  Smithy  65  Me.  257.  It  cannot  be  said  that  a  man 
is  criminally  liable  for  failure  to  perform  a  duty  unless  it 
is  in  his  power,  and  he  has  the  means  and*ability  to  per- 
form such  duty.  As  it  is  impossible  to  tell  under  which 
count  the  defendants  were  found  guilty,  therefore  the 
t.  Appeal  :  judgment  must  be  reversed.  It  is  due  to  the 
colJ^lSSonTn  district  court  that  we  should  say  that  it  is 
badoount.  doubtful,  if  uot  Certain,  that  the  ground  of 
our  decision  was  not  expressly  presented  to  such  court ; 
but  this,  under  the  statute,  is  immaterial.  Gode,  sec. 
4538. 

III.  It  will  be  observed  that  the  indictment  charges 
that  Maggie  Vermulin  was  the  adopted  daughter  of  the 

defendants.     The  state  asked  permission  of 

'  ia^?r?xamin-  the  court  to  "  place  the  defendants  on  the 

defendant. by  wituess-staud,  for  the  purpose  of  examining 

°°^  *  them  as  to  the  whereabouts  of  the  papers  of 

adoption   of    Maggie    Vermulin,   and    the  defendants 

objected  to  the  state  examining  the  defendants,  for  the 
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reason  that  they  are  not  bound  to  take  the  witness-stand 
against  themselves,  unless  of  their  own  motion. 
The  court  sustained  the  motion.  Then  the  court 
asked  each  of  the  defendants  if  they  knew  where 
the  adoption  papers  were,  or  if  they  had  them  in 
their  possessinn,  and  each  of  the  defendants  answered 
that  they  did  not  have  the  papers,  and  did  not  know 
where  they  were.  The  defendants  excepted  to  the  court's 
asking  the  defendants  any  questions  in  the  presence  of  the 
jury."  The  foregoing  is  a  literal  copy  of  the  record. 
We  possibly  may  assume  that  the  adoption  papers  were 
regarded  as  material  for  the  purpose  of  showing  that  it 
was  the  legal  duty  of  the  defendants  to  provide  foj  and 
maintain  Maggie  Vermulin.  This  being  so,  we  think  the 
court  erred  in  making  the  inquiry  it  did.  It  must  be 
beyond  controversy  that  the  defendants  could  not  be 
compelled  to  give  evidence  against  themselves,  nor  could 
they  be  placed  legitimately  in  the  position  of  admitting 
or  denying,  in  the  presence  of  the  jury,  anything  hav- 
ing a  material  bearing  on  their  guilt  Whether,  in 
view  of  the  answer  to  the  inquiry,  and  the  whole  record, 
the  defendants  were  in  any  respect  prejudiced  by  what 
the  court  did,  we  have  no  occasion  to  determine. 

IV.    Upon  another  trial  we  shall  assume  that  the 
defendants  will  not  be  required  to  defend  against  the 

second  count  in  the  indictment.     Therefore, 
*•  taten^owi?:  ^^^  ^^^7  material  question  to  be  determined 
roccewwe'     ^^  whether  evidence  of  successive,  burnings, 
usauiu.        about  one  week  apart,  is  admissible  under 
the  first  count,  which  charges  but  a  single  offense,  and 
that  is  an  attempt  to  commit  murder,  which,  however, 
since  the  finding  of  the  jury,  must  be  regarded  as  hav- 
ing been  reduced  to  an  intent  to  commit  manslaughter. 
The  state  must  establish  the  requisite  intent,  and,  there- 
fore, mav  and  is  entitled  to  introduce  evidence  of  dis- 
tinct   and     different    burnings,    although    they   may 
constitute  distinct  crimes.  State  v.  Jamison^  ante^  p.  613. 
Other  eri'ors  are  relied  on,  but  we  think  they  will 
not  arise  on  another  trial,  and,  therefore,  they  are  not 
considered.  Reversed. 
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Intoxicating  Liquors :  nuisance  :  parties  plaintiff  :  interven-   f  74  ow 
TION.    Where  one  citizen  of  a  county  has  brought  an  action  ta     ^  ^ 
restrain  and  abate  a  liquor  nuisance,  another  citizen  of  the  same 
county  has  no  right  to  intervene  and  join  the  plaintiff  in  the  pros- 
ecution, because  the  right  of  intervention,  as  given  by  section  2683     y'xv, 
of  the  CJode,  must  be  based  on  a  private  interest ;  while  no  private       7*  ^ 
interest  is  involved  in  the  case  referred  to,  but  the  action  is  brought 
wholly  for  the  public  benefit. 

Appeal  from  Des  Moines  District  Court. — Hon. 

Charles  H.  Phelps,  Jadge. 

Piled,  September  4,  1888. 

On  the  sixth  of  June,  1887,  one  Thomas  Fennell 
filed  his  petition  in  the  district  court,  in  which  he 
alleged  that  defendant  occupied  a  certain  building  in 
the  city  of  Burlington,  in  which  he  carried  on  the  busi- 
ness of  selling  intoxicating  liquors,  contrary  to  law, 
and  in  which  he  prayed  that  a  writ  of  injunction  might 
issue  restraining  the  defendant  from  maintaining  such 
nuisance,  and  for  an  order  for  the  abatement  of  the 
same.  The  petition  also  alleged  that  Pennell  is  a  citizen 
of  Des  Moines  county.  On  the  nineteenth  of  the  fol- 
lowing September,  appellant  filed  a  petition  of  inter- 
vention, in  which  he  alleged  that  he  is  a  citizen  of  said 
county,  and  as  such  has  the  same  interest  in  the  matter 
in  litigation  that  plaintiff  has,  and  he  prayed  that  he  be 
permitted  to  unite  with  plaintiff  in  the  prosecution  of 
the  action.  On  defendant's  motion,  this  petition  was 
stricken  from  the  files,  and  from  that  order  intervenor 
appeals.  •     ' 

A.  H.  StutsmaUy  Newman  &  Blake  and  J.  O. 
Power ^  for  appellant. 

Dodge  &  Dodge^  for  appellee. 
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Reed,  Jt. — The  right  to  intervene  in  an  action 
between  other  parties  is  given  by  section  2683  of  the 
Code,  which  is  as  follows:  "Any  person  who  has  an 
interest,  in  the  matter  in  litigation,  in  the  success  of 
either  of  the  parties  to  the  action,  or  against  both,  may 
become  a  party  to  an  action  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  what  is 
sought  by  the  petition,  or  by  uniting  with  the  defend- 
ant in  resisting  the  claim  of  the  plaintiff,  or  by  demand- 
•  ing  anything  adversely  to  both  plaintiff  and  defendant, 
either  before  or  after  issue  has  been  joined  in  the  cause, 
and  before  the  trial  commences."  It  will  be  observed 
that  an  interest  in  the  matter  in  litigation  is  essential  to 
the  right  of  intervention  created  by  this  provision. 
Chapter  143,  Acts  Twentieth  General  Assembly,  and 
chapter  66,  Acts  Twenty-first  General  Assembly,  confer 
upon  the  citizens  of  the  different  counties  of  the  state 
the  right  to  institute  and  maintain  actions  for  the  abate- 
.  ment  of  nuisances  in  their  respective  counties  of  the 
character  of  that  which  defendant  is  charged  in  the  peti- 
tion with  maintaining.  The  question  which  we  are 
required  to  determine  is  whether  by  those  provisions 
one  citizen  has  such  an  interest  in  the  matter  in  litiga- 
tion as  entitles  him  to  intervene  in  an  action  instituted 
by  another  citizen  of  the  county  for  the  abatement  of  a 
nuisance  of  that  character ;  and  we  are  of  the  opinion 
tliat  no  such  interest  arises  under  those  provisions.  The 
right  conferred  by  them  upon  the  citizen  is  a  mere 
naked  right  to  maintain  the  action.  That  right  does 
not  include  an  interest  in  the  matter  in  litigation,  but  is 
gbmething  entirely  distinct  from  that.  The  only  fact 
essential  to  its  exercise  is  that  of  citizenship  in  the 
county.  The  action  is  maintained  for  the  protection  of 
a  public  right  or  the  i-edress  of  a  public  wrong ;  and  no 
private  interest  of  the  plaintiff  is  involved,  but  he  is 
permitted  to  maintain  it  for  the  public  benefit.  Little- 
ton V.  I&itZy  65  Iowa,  488 ;  Applegate  v.  Winehrenner^ 
C6  Iowa,  67.  But  the  interest  which  will  entitle  a  party 
to  intervene,  under  section  2683,  must  be  of  a  private 
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nature  ;  that  is,  he  can  intervene  only  for  the  enforce- 
ment or  protection  of  some  private  right,  or  the  preven- 
tion or  redress  of  some  private  wrong.  This  is  the 
o|)vious  meaning  of  the  provision.  The  language  of  the 
section  must  be  construed  with  reference  to  the  facts  as 
they  existed  when  it  was  enacted.  Its  scope  and  effect 
are  not  enlarged  by  the  subsequent  enactments  referred 
to,  for  they  relate  to  a  different  subject.  When  the  sec- 
tion was  enacted,  a  civil  action  could  be  maintained  by 
a  private  party  only  for  "the  enforcemeht  or  protection 
of  a  private  right,  or  the  prevention  or  redress*  of  a  pri- 
vate wrong."  Code,  sec.  2605.  By  the  words  "an 
interest  in  the  matter  in  litigation"  was  meant  such 
interest  as  would  afford  the  intervenor  a  right  of  action ; 
that  is,  if  he  had  such  right  or  interest  as  entitled  him 
to  maintain  an  action,  he  is  permitted  by  that  section  to 
intervene  in  any  suit  between  other  parties  in  which  the 
same  subject-matter  is  involved.  The  action  of  the 
court  in  striking  intervenor' s  petition  from  the  files  is 

clearly  right. 

Affirmed. 


Sweny  v.  Bkuns. 

AdTorse  Possession :  title  by  :  svidence.  In  1808  or  1869  plain- 
tiff owned  a  certain  lot,  but  did  not  own  any  adjacent  land. 
Defendant  claims  that  plaintiff  then  agreed  with  defendant's 
grantor  that  the  latter  should  fence  the  lot  and  pay  the  taxes. 
Defendant's  grantor  built  the  fence,  but  built  it  so  as  to  include 
more  land  than  the  lot  contained,  which  additional  land  was 
included  in  a  tract  bought  by  plaintiff  in  1886.  In  1871  plaintiff 
conveyed  to  defendant's  grantor  the  lot  intended  to  be  fenced,  and 
defendant,  having,  by  himself  and  grantor,  been  in  possession  of 
the  fenced  land  for  more  than  ten  years,  now  claims  title  to  the 
excess  of  land  by  adverse  x>osses8ion,  on  the  ground  that  plaintiff 
directed  the  fence  to  be  built  where  it  was.  But  held  that,  before 
defendant  could  invoke  the  doctrine  of  adverse  possession,  he  had 
to  establish,  by  a  preponderance  of  the  evidence,  ( 1 )  that  plaintiff 
directed  the  fence  to  be  built  where  it  was,  and  (2)  that  defend- 
ant's grantor  intended  to  include  more  land  within  the  fence  than 
was  included  within  the  lot,  and  was  not  merely  mistaken  as  to 
where  the  boundary  was ;  both  of  which  propositions  defendant 
failed  to  establish. 
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Appeal  from  Des  Moines^  District  Court. — Hoir. 

Charles  H.  Phelps,  Judge. 

Piled,    September  4,  1888. 

Action  to  recover  possession  of  real  estate.  Judg- 
ment for  plaintiff  and  defendant  appeals. 

Power  cfe  Huston^  for  appellant. 

Oeo.  If.  Lane  and  A.  H.  Stutsman,  for  appellee. 

Seevers,  C.  J. — The  following  plat  is  deemed 
material  to  a  proper  understanding  of  the  controverted 
question  in  this  case : 


^ 


Lot  8  Rof.  l8t  Sab. 

• 

Lot  8  In  &d  c 

Referee's  own-  ** 
ed  by  Qarrett.  ^ 

Lot  4  In  2d 
R«f.  Sab. 

Minehart- 
Brun.1  lot. 

1 

Lot  1  In  Ist  Referee*8 
Sub.    JJSSacre. 

Ifinebart- 
Bruns  lot. 

i 

•                         * 

Lot  8  inJ2d  Ref.  \ 

Rods. 

Lot  1  in 
ad  Ref. 

1 

0»: 

• 

(Hontlot.) 

16  Rods. 

• 

8  Roids.         i 

!                           » 

6  Rods. 

10  Rods. 

S 

The  land  in  controversy  is  so  much  of  lot  ty^o  as  is 
embraced  within  the  dotted  lines.  In  1886,  Minehart, 
the  defendant's  grantor,  owned  lot  one  in  Referee's  first 
subdivision,  and  lot  four,  as  indicated  on  the  plat.  The 
plaintiff  at  that  time  owned  lot  one,  or  the  Hunt  lot,  as 
designated  on  the  plat,  and  other  persons  owned  lot  two. 
The  defendant  claims  that  in  the  year  1868  or  1869  an 
arrangement  was  made  between  Minehart  and  the  plain- 
tiff, whereby  the  former  was  to  fence  the  Hunt  lot,  and 
pay  the  taxes  thereon ;  and  he  claims  that  the  plaintiff 
at  that  time  directed  him  where  to  put  his  fence,  and  he 
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SO  placed  it,  as  shown  by  the  dotted  lines.  The  defend- 
ant and  his  grantors  have  been  in  possession  thereof 
ever  since  that  time.  Afterwards,  in  1871,  Minehart 
purchased,  and  the  plaintiff  conveyed  to  him  by  war- 
ranty deed,  the  Hunt  lot.  The  defendant  claims  that  he  - 
and  his  grantors  have  been  in  adverse  possession  of  the 
land  in  controversy  under  a  claim  of  right  for  more  than 
ten  years,  and  that  the  plaintiff  is  estopped  from  setting 
up  any  right  or  title  thereto.  The  plaintiff  claims  that 
he  never  gave  Minehart  the  right  to  fence,  but,  if  he  did, 
he  did  not  know  where  the  line  was,  and  that  he  only 
gave  permission  to  fence  the  Hunt  lot.  The  plaintiff 
had  knowledge  of  the  existence  of  the  fence  at  all  times 
after^jfards,  but  he  did  not  know  that  it  included  the 
land  in  controversy  until  he  purchased  lot  number  two, 
in  1886.  It  is  a  controverted  question  whether  the  plain- 
tiff directed  or  indicated  that  the  defendant's  grantor 
should  erect  the  fence  where  he  did,  and  also  whether 
defendant's  grantor  supposed,  believed,  or  intended  to 
include  within  the  fence  any  land  other  than  the  Hunt 
lot.  Before  the  defendant  can  invoke  adverse  possession 
under  a  claim  of  right,  he  must  establish,  by  a  prepon- 
derance of  the  evidence,  both  of  the  foregoing  proposi- 
tions. We  think  he  has  failed  to  do  so.  It  is  true  the 
defendant's  grantor  so  testifies.  He,  however,  only 
intended  to  fence  the  Hunt  lot ;  but  supposed  the  boun- 
dary line  thereof  to  be  where  he  placed  the  fence,  as  he 
testifies,  by  the  plaintiff's  direction.  The  plaintiff  tes- 
tifies that  the  defendant's  grantor  is  mistaken,  and  that 
he  *'made  no  representations  in  regard  to  the  line,"  and 
*' never  had  any  talk  with  him  about  pulling  down  a 
fence."  Neither  of  these  witnesses  is  corroborated  in 
any  material  degree;  and,  as  the  burden  is  on  the 
defendant,  we  think  he  has  failed  to  establish  the  essen- 
tial proposition  upon  which  his  defense  is  based.  It  is 
true,  the  plaintiff  testifies  that,  after  the  fence  was 
erected,  he  came  to  the  conclusion  that  the  defendant's 
grantor  did  not  intend  to  comply  with  his  contract,*  and 
he  then  directed  him  to  remove  the  fence.  This,  how- 
ever, has  no  tendency  to  establish  that  he  ever  gave 


704  SUPREME  COURT  OP  IOWA, 

■  ■        ■     I  ■  I         I  ■» ..    .  .1     II     .1 .    .        I..  I  11  i» 

The  State  v.  Schatfer. 

leave  to  fence,  and  certainly  it  does  not  t^nd  to  prove 
that  he  indicated  where  it  should  be  erected.  For  the 
reason  that  he  undoubtedly  knew  of  the  existence  of 
the  fence,  it  is  just  as  clear  he  did  not  know  the  boun- 
dary of  the  Hunt  lot.  He  may  have  supposed  that  the 
Hunt  lot  alone  was  fenced,  but  this  is  immaterial,  unless  it 
tends  to  establish  that  he  directed  or  indicated  that  the 
fence  should  be  placed  where  it  was.  Counsel  for  the 
defendant  cite  several  decisions  of  this  court  in  which 
the  controversy  was  between  owners  of  abutting  prop- 
erty. .  Such  decisions  have  no  application  ;  for  the  reason 
that  the  plaintiff  did  not  own  any  real  estate  abutting  on 
the  Hunt  lot  until  1886.  The  judgment  of  the  district 
court  must  be 

Affirmed. 


State  v.  Schaffeb. 


'74  70i|  ^'     ^^minal  Law :  reasonabue  doxtbt  :  iNSTRUcnoNS.    The  court, 

125  siol  at  the  end  of  an  instruction ,   otherwise  unexceptionable,  on  the 

question  of  reasonable  doubt,  added  these  words :  "  If  you  are  then 
not  so  satisfied  and  convinced  of  the  defendant's  guilt  that  you 
would  act  upon  that  conviction  in  matters  of  highest  importance  to 
yourselves,  you  should  give  the  defendant  the  benefit  of  the  doubt, 
and  acquit ;  if  you  are  so  satisfied,  you  should  convict  him."  Held 
that  in  these  words  there  was  no  error.  {State  v,  Nash,  7  Iowa,  847, 
and  State  v.  Ostrander,  18  Iowa,  435,  followed  ;  and  State  v.  Pieree, 
05  Iowa,  85,  distinguished,) 

2.  Keeping  House  of  HI  Fame:  indictment:  surplusagb: 
PROOF.  The  indictment  in  this  case  charged  defendant  with  keep- 
ing a  house  of  ill  fame,  to  which  he  i>ermitted  persons  to  resort  for 
purposes  of  prostitution  and  lewdness ;  also  that,  at  his  solicita- 
tion and  request,  prostitution  and  lewdness  were  practiced  in  said 
house.  Held  that  the  latter  allegation  was  mere  surplusage,  being 
only  matter  of  evidence,  which  it  was  not  necessary  to  prove. 


MAT  TERM,  1888.  706 

The  State  t.  Scbaffer. 

8.     :  EVIDENCB  TO  SUPPOKT  VERDICT.    The  evidence  justified  the 

jury  in  finoUng  that  defendant's  house  was  frequently  resorted  to 
by  lewd  women,  who  were  there  visiteid  by  men,  but  there  was  no 
direct  evidence  of  lewd  practices  on  the  premises.  Neither  was 
there  any  direct  evidence  that  defendant  knew  of  the  purposes  of 
those  who  frequented  his  house,  and  he  testified  that  he  knew  of 
no  lewd  practices  there.  But  the  jury  were  warranted  in  finding 
that  he  knew  the  character  and  reputation  of  the  women  whom  he 
permitted  to  frequent  the  house.  Held  that  this  court  could  not 
set  aside  the  verdict  of  guilty  for  want  of  evidence  to  support  it. 

4.  Evidence :  ebbob  in  ADiOTTiNa :  cobrbotion  by  instbuotion. 
Error  in  admitting  evidence  is  cured  by  an  instruction  taking  it 
from  the  consideration  of  the  jury. 

Appeal  from  Wapello  District  Court. — HoK.  Chakles 

D.  Leggett,  Judge. 

Piled,  September  6,  1888. 

The  defendant  was  convicted  of  the  crime  of  keep- 
ing a  house  of  ill  fame,  and  sentenced  to  a  term  of 
imprisonment  in  the  penitentiary,  and  he  appeals. 

S.  L.  Burton^  for  appellant. 

A.  J.  BaJceTy  Attorney  General,  for  the  State. 

Beed,  J. — ^I.  The  district  court  instructed  the  jury 
that  the  defendant  would  be  entitled  to  an  acquittal, 

unless  the  evidence  established  the  fact  of 
^'  £w???Mona-  his  guilt  to  the  exclusion  of  every  reasona- 
SStrocttoM.    ble  doubt ;  also  that,  as  the  evidence  relied 
on  to  establish  the  charge  was  circumstan* 
tial,  they  would  not  be  warranted  in  finding  the  defend- 
ant guilty,  unless  the  circumstances  proven  were  wholly 
inconsistent  with  every  other  reasonable  and  probable 
theory  except  that  of  his  guilt.     The  following  instruc- 
tion was  also  given :     '*  A  reasonable  doubt  is  one  which 
fairly  and  naturally  arises  in  the  mind  after  considering 
all  of  the  evidence  and  carefully  examining  the  whole 
case.    If  you  are  then  not  so  satisfied  and  convinced  of 
Vol.  74—45 
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defendant's  gnilt  that  you  wo  aid  act  upon  that  convic- 
tion in  matters  of  the  highest  importance  to  yourselves, 
you  should  give  the  defendant  the  benefit  of  your  doubt, 
and  acquit;  if  you  are  so  satisfied,  you  should  convict 
him.'*  Exception  was  taken  to  the  last  two  sentences 
of  this  instruction.  In  State  v.  Nash^  7  Iowa,  347,  and 
State  V.  OstrandeTy  18  Iowa,  435,  however,  instructions 
to  the  same  effect  were  approved  by  this  court,  and  the 
doctrine  of  the  instruction  has  been  the  accepted  rule 
on  the  subject  in  this  state  since  the  latter  case  was 
decided.  But  it  was  contended  that  the  instruction  was 
disapproved  in  State  v.  Pierce^  65  Iowa,  85.  But  the 
language  of  that  opinion  relied  on  was  used  merely  by 
way  of  concession,  for  the  purposes  of  the  case.  The 
effect  of  what  is  there  said  is  that,  if  the  true  rule  is  as 
was  contended  by  counsel,  it  .was  sufficiently  expressed 
by  the  instruction  under  consideration  when  all  of  its 
language  was  considered.  But  we  had  no  intention  of 
overruling  the  former  cases,  and,  when  all  of  the  instruc- 
tions in  the  present  case  are  considered,  they  are  quite 
as  favorable  to  defendant  as  was  the  charge  in  that  case. 
IL  It  was  charged  in  the  indictment  that  defend- 
ant kept  a  house  of  ill  fame,  to  which  he  permitted  per- 

..  K.^»        «<^°«  *o  ^^^  ^"^  pvLvposes  of  prostitation 
house  Of  III     and  lewdness ;  also  that,  at  his  solicitation 

fame:  indict-  '  ..-•,-• 

me^ntrsurjiui-  aud  requcst,  prostitutiou  and  lewdness  were 
practiced  in  said  house.  Counsel  for  defend- 
ant requested  the  district  court  to  instruct  the  jury  that 
he  could  not  be  convicted  unless  this  latter  averment 
was  proven,  which  the  court  refused  to  do,  but  told  the 
jury  that  the  proof  would  warrant  a  conviction  if  it 
showed  that  defendant's  house  was  resorted  to  for  the 
unlawful  purposes  alleged,  with  his  knowledge  and  eon- 
sent.  This  ruling  is  clearly  correct.  The  offense  con- 
sists in  keeping  a  house  resorted  to  for  purposes  of 
prostitution  and  lewdness.  Code,  sec.  4013.  To  render 
the  keeper  of  a  house  guilty  of  the  offense,  he  of 
course  must  have  knowledge  of  the  unlawful  purposes 
of  those  who  resort  to  it,  and  must  consent  to  its  use 
for  those  purposes.    If  the  evil  practices  are  carried  on 
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at  his  solicitation  and  request,  this,  of  coarse,  would 
show  both  knowledge  and  consent.  Proof  of  such 
solicitation  or  request  might  be  a  means,  then,  of  estab- 
lishing one  of  the  facts  which  the  state  is  required  to 
prove,  but  they  are  not  an  essential  ingredient  of  the 
crime.  The  averment  o^  solicitation  and  request  was, 
as  matter  of  pleading,  mere  surplusage.  If  the.  crime 
was  otherwise  established,  it  was  not  necessary  to  prove 
those  facts,  simply  because  they  were  alleged  in  the 
indictment.  The  case  is  not  within  the  rule  that,  where 
the  pleader  has  averred  the  facts  constituting  the  ofFense 
with  particularity,  he  will  be  required  to  prove  them  as 
alleged.  The  averment  in  question  is  not  of  facts  con- 
stituting the  crime,  but  is  the  allegation  merely  of  evi- 
dence by  which  a  material  fact  might  be  proven. 

III.    It  was  contended  that  the  verdict  is  not  sup- 
ported by  the  evidence.    The  evidence  justified  the  jury 

in  finding  that  defendant's  house  was;  fre- 
**  toropport°^*  quently  resorted  to  by  lewd  women,  who 
▼erdiot.  yrere  there  visited  by  men  ;  but  there  was  no 
direct  evidence  that  the  parties  were  guilty  of  lewd 
practices  on  the  premises.  That  fact  can  seldom  be 
proven  by  direct  evidence,  and  the  inference  drawn  by 
the  jury  that  such  practices  were  there  carried  on  is 
neither  unreasonable  nor  unnatural,  and  we  would  not 
be  warranted  in  disturbing  their  finding.  Neither  was 
there  any  direct  evidence  that  defendant  knew  of  the 
purposes  of  those  who  frequented  his  house,  and  he  tes- 
tified, in  his  own  behalf,  that  he  had  no  knowledge  of 
any  lewd  practices  having  been  carried  on  there.  The 
jury,  however,  were  warranted  in  finding  that  he  knew 
the  character  and  reputation  of  the  women  whom  he 
permitted  to  frequent  his  house.  They  probably  con- 
cluded, notwithstanding  his  positive  denial,  that  he  did 
know  their  purposes  in  going  there,  and  that  conclusion 
is  reasonable.  The  question  was  largely  as  to  the  weight 
and  credit  which  ought  to  be  given  to  his  testimony. 
The  verdict  is  not  so  manifestly  against  the  weight  of 
evidence  as  to  warrant  us  in  interfering. 

ly.    A  police  officer  who  was  examined  as  a  witness 
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testified  to  having  arrested  two  women  at  defendant's 

house,  and,  against  defendant's  objection, 
error  In  ad-     was  permitted  to  testify  that  the  arrest  was 
TOotiwi  by  in-  made  on  a  charge  of  prostitution.     It  may 
be  admitted  that  this  evidence  was  incompe- 
tent.   But  the  court  subsequently,  by  an  instruction, 
excluded  it  from  the  consideration  of  the  jury.   Defend- 
ant could  not,  therefore,  have  been  prejudiced  by  its 
admission,  and  it  affords  no  ground  for  the  reversal  of 
the  judgment. 

We  have  examined  the  whole  record,  and  find  no 
ground  upon  which  the  judgment  can  be  disturbed. 

Affirmed. 


Campbell  v.  Manderscheid. 


1.  Intoxioating  Liquors :  nuisancb:  attorney's  fees  :  statute 
BBTBOACnvE.  Although  vthis  case  for  the  abatement  of  a  liquor 
nuisance  was  begun  prior  to  the  enactment  of  the  law  aothorizlDg 
attorney's  fees  to  be  taxed  against  defendants  in  such  cases,  yet,  as 
it  was  tried  after  the  enactment  and  taking  effect  of  that  law,  attor* 
ney*s  fees  were  properly  taxed,  under  the  doctrine  of  Drake  v, 
Jordan,  78  Iowa,  707. 

3.    ■'  : : :  amount  :  review.    In  this  case,  an  attor- 


ney's fee  of  twenty-five  dollars  was  taxed  against  defendant,  and 
plaintiff,  being  dissatisfied  with  the  amount,  appeals.  Held  that, 
to  justify  interference  by  this  court  in  such  matter,  a  very  dear 
showing  of  error  would  be  necessary^  whicl^  is  not  made  in  this 
case. 

Appeal  from  PlymoiUh  District  Court. — Hon.  Scott 

M.  Ladd,  Judge. 

Filed,  September  5,  1888. 


This  and  five  other  causes  were,  by  agreement  of 
counsel,  submitted  together.  They  all  involve  the  same 
question,  which  is  the  amount  of  attorney's  fees  proper 
to  be  taxed  in  certain  actions  for  the  abatement  of  liquor 
nuisances.  The  court  fixed  the  fees  at  twenty-five  dol- 
lars in  each  case.  Plaintiffs,  being  dissatisfied  with  the 
allowance  made,  appeal  to  this  court. 
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Windsor  &  Gathcart  ▼.  Cobb. 

Struble^  MisTiel  &  Hart^  for  appellants.    • 

Argo  &  McDuffie,  for  appellees. 

RoTHROCK,  J. — That  the  plaintiffs  are  entitled  to 

have  attorney's  fees  taxed  in  some  amount  must  be  con- 

1  iHToxioATiKo  ^eded,  under  the  rule  of  Drake  v.  Jor daily 

ISSe  "attS;?^  73  Iowa,  707,    In  this  case,  as  in  that,  the 

?StntTAtTo-  suits  were  commenced  before   the  statute 

active.  authorizing  attorney's  fees  to  be  taxed  in 

such  cases  was  passed. 

The   question   to   be   determined   is   whether  the 
court  erred  in  fixing  the   amount  of  the  fees.     It  is 

claimed  that,  as  these  are  equitable  actions, 
— •TunoTint:  this  appeal  is  triable  anew.  But  the  appeals 
"^  are  not  taken  from  the  decrees.  •  They  are 

mere  appeals  from  orders  taxing  costs.  Such  orders,  it 
is  true,  are  based  upon  evidence  as  to  the  value  of  the 
legal  services  rendered;  and  the  court,  in  fixing  the 
amount,  is  allowed  to  use  its  judgment  in  the  matter, 
in  connection  with  the  record  made  in  the  cases,  and  it 
would  .require  a  very  strong  case  to  authorize  this  court 
to  interfere  with  the  amount  fixed  by  the  trial  court. 
We  see  no  reason  for  disturbing  the  findings  of  the  dis- 
trict court. 

Affirmed. 


Windsor  &  Gathcart  v.  Cobb  et  al. 

Appeal :  REVIEW  of  former  opinion  :  stare  decisis.  The  correct- 
ness of  an  opinion  filed  hj  this  court  may  be  reviewed  upon  a  peti- 
tion for  rehearing^,  but  not  on  a  second  appeal  in  the  same  case. 

Appeal  from    Taylor    District    Court. — Hon.  J.  W. 

Harvey,  Judge. 

Piled,  September  6,  1888. 

The  facts  are  stated  in  the  opinion. 

O.  B.  Haddock^  for  appellants. 

J.  L.  Brown  and  Chas.  Thomas^  tor  appellees. 
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Seevers,  C.  J. — This  case  was  before  the  court  at  a 
former  term,  and  the  opinion  will  be  found  in  72  Iowa, 
692.  In  supposed  obedience  to  such  opinion,  the  district 
court  caused  to  be  entered  a  decree ;  no  additional  evi- 
dence having  been  offered  by  either  party.  The  defend- 
ants appeal,  and  insist  that  the  court  below  misconstrued 
the  opinion  of  this  court.  They  maintain  that  the  words, 
'4f  all  the  mortgages  are  paid,"  mean  and  include  the 
Lombard  mortgages  only,  but  we  are  unable  to  see  how 
the  language  used  can  be  thus  limited.  "All  the  mort- 
gages" must  mean  all  mortgages  mentioned  in  the 
opinion  and  which  were  material  to  the  adjustment  of 
the  whole  matter  in  controversy.  Counsel  insist  that  if 
the  opinion  of  this  court  is  thus  construed,  it  is  wrong, 
and  the  defendant  Evans  greatly  damaged  thereby.  Into 
this  field  of  discussion  we  cannot  enter.  The  argument 
of  counsel,  if  made  in  support  of  a  petition  for  rehear- 
ing, would  have  been  entitled  to,  and  would  have 
received,  consideration.  But  the  former  decision  con- 
stitutes the  law  of  this  case,  and  cannot  be  reviewed 
except  as  provided  by  law.  The  decree  of  the  district 
court  being  in  conformity  with  the  opinion  of  this  court, 
it  must  be  Affibmbd. 
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Pattersonvillu   Educational   Institute  v.   Coad. 

1.  Appeal :  EvmsNCE  certifiso  bt  jxjdqe  after  term  expired.  A 
judge  has  no  authority,  after  his  term  of  office  has  expired,  to  cer- 
tify to  this  court  the  evidence  in  a  case  tried  before  him  while  in 
office. 

2.     


:     EVIDENOB    OERTIPn&D    BT    fiUOOESSOR    OF    TRIAL    JUDQE: 

DEFEcnvB  IDENTIFICATION.  Whether  the  successor  in  office  of  the 
judge  who  tries  a  case  may  certify  the  evidence  for  the  purposes  of 
an  appeal,  quaere;  but,  at  all  events,  the  certificate  so  made  in  this 
case  must  be  disregarded,  because  it  is  not  entitled  as  in  any  case, 
and  does  not  purport  to  be  attached  to  the  evidence,  nor  to  identify 
it  in  any  way. 

Appeal   from    Sioux    Circuit    Court — Hon.    D.  D. 

McCallum,  Judge. 

Piled,  September  5,  1888. 
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Action  in  equity  to  enforce  the  specific  performance 
of  a  contract  by  which  it  is  claimed  that  defendant  was 
bound  to  execute  a  promissory  note  to  plaintiflf.  There 
was  a  decree  for  defendant,  and  plaintiflf  appeals. 

I 

StruhU^  RisTiel  &  Hart^  for  appellant. 

Bell  &  Palmer^  for  appellee. 

RoTHROOK,  J. — Appellee  insists  that  appellant  can- 
not have  a  trial  of  the  cause  in  this  court,  because  the 

evidence  upon  which  the  trial  was  had  in 

'  dSc^erti-"  the  court  below  has  not  been  made  of  rec- 

aftw  term     ord.    It   appears  that  the  cause  was  tried 

before  Hon.  D.  D.  McCallum,  judge  of  the 

circuit  court.     The  decision  of  the  cause  was  made  on 

the  thirty-first  day  of  December,  1886.  The  term  of  said 

judge  expired  January  1,  1887.     He  made  the  certificate 

as  to  the  evidence  required  by  section  2742  of  the  Code 

on  the  thirtieth  day  of  April,  1887.     It  is  evident  that 

this  certificate  must  be  disregarded.   Cross  v.  Burlington 

&  S.  W.  Ry.  Co.,  68  Iowa,  62. 

Appellant's  abstract  contains  a  certificate  made  by 
Hon.  Scott  M.  Ladd,  the  successor  in  oflSce  of  the  trial 

ji» -evidence  j^^g®-    This  Certificate  was  made  April  30, 

2S?i^?Sf  1887.  Section  2742  of  the  Code  requires  that 
defeoiwe®  •  the  Certificate  shall  be  made  by  the  judge. 
Identification,  ffj^jg   ^quM  Seem  to  Contemplate  that  the 

certificate  must  be  made  by  the  judge  who  tried  the 
case.  But,  whether  this  be  so  or  not,  the  certificate  now 
under  consideration  ip  insuflScient,  in  that  it  is  not 
entitled  as  in  any  case,  and  does  not  purport  to  be 
attached  to  the  evidence,  nor  to  identify  it  in  any  way. 
We  do  not  hold  that  a  judge  cannot  in  any  case  certify 
to  the  evidence  in  a  cause  tried  by  his  predecessor  in 
ofiice.  It  is  not  necessary  to  so  hold  in  this  case,  because, 
so  far  as  appears,  the  certificate  under  consideration 
may  just  as  properly  be  held  to  apply  to  one  case  as 
another.    The  cause  was  submitted  in  the  court  below 
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three  months  before  it  was  decided  and  taken  under 
advisement.  If  counsel  for  appellant  had  taken  the  pre- 
caution to  have  the  certific^ate  of  the  trial  judge  attached 
to  the  short-hand  notes,  and  then  had  the  transcript 
made  and  properly  certified  by  the  short-hand  reporter 
within  six  months  from  the  date  of  the  decree,  this 
would  have  been  sufficient.  Merrill  v.  Bowe^  69  Iowa, 
653.  A  transcript  of  the  short-hand  notes  was  filed,  but 
the  certificate  thereto  is  insufficient  and  defective.  Even 
if  it  were  complete  and  in  due  form,  it  would  be  no 
ground  for  dispensing  with  the  certificate  of  the  judge, 
because  the  statute  positively  requires  that  the  judge 
shall  certify  the  evidence.  We  think  that  the  motion  to 
strike  out  what  purports  to  be  the  evidence  must  be  sus- 
tained and  that  the  decree  must  be 

Affibiced. 


Miles  v.  Wikel. 

1.  Verdict:  BvmENCS  to  support.  In  tjiis  action  (for  money 
loaned )  the  evidence  is  considered  ( see  opinion ),  and,  while  con- 
flicting, held  sufficient  to  support  the  verdict  against  defendant 

2.     :  GENERAL  AND  SPECIAL :  CONFUCTT.     A  Special  verdict  that 

defendant  had  borrowed  a  certain  sum,  and  a  general  verdict  for  a 
larger  sum,  cannot  be  said  to  be  in  conflict,  where  the  difference  is 
the  interest  on  the  amount  borrowed. 

8.  :  FAILURE  TO  ANSWER  SPECIAL  INTERROGATORY  :  NO  PREJ- 
UDICE. A  failure  to  answer  a  part  of  a  special  interrogatory  is  no 
ground  for  reversal  where,  from  the  verdict  found,  it  is  clear  that 
the  answer,  if  given,  would  have  been  immaterial. 

4.  Instructions  :  no  evidence  to  warrant  :  error  without 
PREJUDICE.  Submitting  to  the  jury  an  issue  on  which  there  is  no 
sufficient  evidence  is  no  ground  for  reversal  on  defendant's  appeal, 
where  the  jury  finds  in  his  favor  on  that  issue. 

5.     :  STATUTE  OF  LIMITATIONS  :  NO  ISSUE.     In  an  action  tcx 

money  loaned,  where  it  was  clear  that,  if  any  loan  was  made,  it 
was  within  five  years  of  the  beginning  of  the  action,  and  there  was 
no  issue  based  on  the  statute  of  limitations,  no  instruction  as  to  the 
limitation  of  actions  of  that  kind  would  have  been  proper;  and 
e8i>eclally  would  it  have  been  improper  to  instruct  that  plaintiff 
could  recover  only  for  a  loan  made  '^within  the  five  years  last 
past,*'  since  time  in  such  cases  is  calculated  from  the  beginning  of 
the  action. 
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Appeal  from  Harrison  District  Court. — Hon.  C.  H. 

Lewis,  Judge. 

Filed,  Septembeb  6,  1888. 

Action  to  recover  the  amount  of  a  loan  allege^  to 
have  been  made  to  defendant  by  plaintiff's  intestate, 
and  the  value  of  certain  personal  property  alleged  to 
have  belonged  to  decedent,  and  to  have  been  converted 
by  defendant  to  his  own  use.  The  case  was  tried  to  a 
jury,  and  a  verdict  and  judgment  rendered  for  plaintiff. 
The  defendant  appeals. 

L.  B.  Bolter  &  Sons^  for  appellant. 

McMillan  <fe  Kindall  and  J3.  H.  Cochran^  for 
appellee. 

EoBiNSON,  J. — C.  L.  Lockwood,  the  plaintiflE's 
intestate,  died  in  March,  1884.  During  the  year  pre- 
ceding his  death  he  sold  a  farm  in  Nebraska,  and  it  is 
claimed  that  he  loaned  seven  hundred  dollars  of  the 
proceeds  to  defendant.  It  is  further  claimed  that 
defendant  took  possession  of  a  cow,  a  hog  and  certain 
household  goods  belonging  to  decedent,  and  converted 
the  same  to  his  own  use.  Evidence  was  given  tending 
to  support  the  claims  of  plaintiff.  The  jury  found 
specially  that  defendant  had  borrowed  $444.29  of  dece- 
dent, and  that  he  was  owing  him  that  amount  at  the 
time  of  his  death.  The  jury  returned  a  general  verdict 
in  favor  of  plaintiff  for  $537.69.  Pending  the  decision 
on  defendant's  motion  for  a  new  trial,  the  plaintiff 
remitted  all  claim  for  judgment  in  excess  of  five  hun- 
dred dollars,  and,  upon  the  overruling  of  the  motion, 
judgment  was  entered  for  that  amount  and  costs. 

I.  It  is  contended  for  appellant  that  the  special 
findings  and  general  verdict  are  wholly  unsupported  by 

the  evidence.      While    the    evidence    was 

^'Ien"?to**     conflicting,  we  think  there  was  sufllcient  to 

support.        jiistify  the  jury  in  finding  that  defendant 
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was  indebted  in  at  least  the  amount  of  the  verdict.      It 
is  shown  that  decedent  sold  a  farm  the  year  before  Ms 
death,  for  which  he  received  eight  hundred  dollars  or 
more,   besides  the  amount  of  an  incumbrance.     There 
is  some  question  as  to  the  person  to  whom  the  farm 
was  sold,  the  defendant  claiming  to  have  purchased  it ; 
but  that  is  not  material.      The  defendant  could  have 
borrowed  the  amount  alleged  as  readily  if  he  had  paid 
it  originally  as  though  it  had  been  paid  by  another. 
He  admitted  to  different  witnesses  that  he  had  bor- 
rowed money  of  decedent ;    that  he  was  owing  him 
money,  and  paying  interest  on  it    The  proceeds  of  the 
sale  of  the  farm  are  not  accounted  for  unless  loaned  to 
defendant  as  claimed.    It  is  true  that  the  basis  adopted 
by  the  jury  in  fixing  the  amount  of  the  indebtedness  is 
not  fully  disclosed,  nor  do  we  understand  why  a  portion 
of  the  amount  found  due  was  remitted  by  the  plaintiff. 
The  amount  which  defendant  admitted  repeatedly  that 
he  had  borrowed  was  about  seven  hundred  dollars. 
There  was  some  evidence  as  to  claims  held  by  defendant 
against   decedent,    and   it   may   be    that   these  were 
deducted  by  the  jury.     But  if  there .  was  an  error  in 
the  amount,  of  the  verdict  or  of  the  judgment,  the  error 
was  in  favor  of  defendant,  and  cannot  be  corrected  on 
this  appeal. 

II.  It  is  claimed  that  there  is  conflict  between  the 
special  findings  and  general  verdict.      It  i3  alleged  that 

,    Lockwood  died  March  1,  1884,  and  shown 
and  Vpeoiai :   that  he  died  in  that  month.      The  verdict 

conflict.  T    oi  1 

was  returned  September  9,  1887,  or  three 
years  and  six  months  after  the  ninth  day  of  March, 
1884.  The  amount  of  the  special  finding  was  $444.29, 
and  of  the  general  verdict  $637.59.  The  difference, 
$93.80,  is  just  the  interest  on  the  amount  of  the  special 
finding  for  the  time  last  named,  at  six  per  cent.  It  is 
therefore  evident  that  the  jury  allowed  nothing  except- 
ing for  money  loaned,  and  that  the  finding  and  ver-  ( 
diet  are  in  entire  harmony.  j 

III.  Complaint  is  made  that  the   jury  did  not 
answer  one  part  of  a  special  interrogatory  which  asked 
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the  time  of  the  making  of  the  loan.  One 
to  ^^j'j*^^^  of  the  special  findings  had  fixed  the  date  of 
rogatory:  no   the  indebtedness  at  the  time  of  the  sale  of 

prejudice. 

the  Nebraska  farm.  But  the  answer  in 
question  was  not  material,  for  the  reason  that  no 
interest  on  the  loan  was  allowed  for  time  prior  to 
March  9,  1884,  and  defendant  could  not  have  been  prej- 
udiced by  the  failure  of  the  jury  to  fix  the  date  of  the 
loan. 

lY.     It  is  claimed  that  there  was  not  sufficient 
evidence  as  to  the  alleged  conversion  of  property  in 

controversy  to  justify  the  court  in  submit- 
no  evidence  ting  the  questiou  of  couvcrsiou  to  the  jury, 
error  without  Thcrc  was  somo  evideuce  on  that  question, 

prejudioe. 

but  whether  it  was  sufficient  or  not  is 
immaterial,  for  the  reason  that  the  record  shows  that 
nothing  was  allowed  to  plaintiff  on  account  of  it. 
Hence  the  defendant  could  not  have  been  prejudiced  by 
the  action  of  which  he  complains. 

V.      Appellant  complains    of   the  failure  of   the 
court  to  instruct  the  jury  that  before  they  could  find 

for  the  plaintiff^  they  must  find  that  the 
*■  Sfiimitationa:  defendant  had  borrowed  of  decedent  a  sum 
no  issue.  ^j  moucy  *'  withiu  the  five  years  last  past." 
Since  the  time  was  not  limited  to  five  years  from  the 
commencement  of  the  action,  the  instruction  should  not 
have  been  given  in  any  event.  But  the  question  of  the 
statute  of  limitations  was  not  made  an  issue  by  the 
pleadings,  and  there  was  no  controversy  as  to  the  fact 
that,  if  defendant  had  borrowed  money  of  decedent, 
the  borrowing  was  done  during  the  latter  part  of  1883. 
We  discover  nothing  to  the  prejudice  of  appellant  in 
any  of  the  matters  of  which  he  complains. 

Affirmed. 
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Van  Wagenen  et  at  v.  Supervisors  of  Lyon  County. 

1.  Taxation :  jurisdiction  of  assessor.  An  aaeesBor  in  this  state 
has  the  power  and  jurisdiction  to  determine  that  shares  of  stock  in 
a  bank  in  another  state,  owned  by  residents  in  his  district,  are 
assessable  by  him,  so  that  the  assessment,  if  erroneous,  will  not  be 
void. 

3.    :    erroneous  assessment  :    unwarranted  oorrection  bt 

supervisors:  certiorari  by  taxpayer.  Where  a  taxpayer 
was  assessed  at  the  place  of  his  residence  with  shares  in  a  b^ok 
located  in  another  state,  and,  without  complaining  to  the  city  or 
township  board  of  equalization,  he  applied  to  the  county  supervisors 
for  an  abatement  of  the  tax,  and  they  granted  the  relief  afiked, 
hdd  that  they  acted  without  jurisdiction,  and  that  a  taxpayer  of 
the  county  was  entitled  to  have  their  action  reviewed  and  set  aside 
on  certiorari^    (See  statutes  and  cases  cited  in  opinion.) 

Appeal  from  Lyon  District  Court.— Roisf.  George  W. 

Wakefield,  Judge. 

Filed,  September  5,  1888. 

The  facts  are  stated  in  the  opinion. 

A.  Van  Wagenen  and  J.  M.  Parsons^  for 
appellants. 

Jopy  Hudson  &  Joy^  for  appellee. 

Seevers,  C.  J.— In  1886  Miller  and  Thompson,  who 
reside  in  Lyon  county,  were  duly  assessed  for  the  pur- 
pose of  taxation  with  certain  bank  stock  owned  by  them 
in  banks  incorporated  under  the  laws  of  Minnesota,  and 
situated  in  that  state.  In  January,  1887,  the  board  of 
supervisors,  by  a  resolution  duly  passed,  rebated  the  tax 
so  assessed.  The  plaintiffs  commenced  this  certiorari 
proceeding  for  the  purpose  of  annulling  the  act  of  the 
board. 

I.  The  first  question  to  be  determined,  it  seems  to 
us,  is  whether  the  assessment  was  void  or  merely  erron- 
eous.     Miller  and  ^Thompson,  as  we  have  seen,  were 
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r^sidents  of  Lyon  county,  and  were  liable  to  be  assess^ 
there  with  all  the  personal  property  owned  by  them. 
The  assessing  officer  had  the  power  and  jurisdiction  to 
determine  that  the  bank  shares  were  assessable  in  that 
county.  He  may  have  erred,  but  clearly,  we  think,  the 
assessment  was  not  void;  In  principle  this  identical 
question  was  determined  adversely  to  the  defendant  in 
Harris  v.  Frernont  Courdy^  63  Iowa,  639,  for  it  is 
immaterial  whether  the  property  assessed  is  situated  in 
another  county  or  state,  in  so  far  as  the  question  of  the 
power  and  jurisdiction  of  the  assessment  and  levy  of 
the  tax  is  concerned. 

II.  The  next  question  is  in  what  manner  such  an 
erroneous  a,ssessment  can  be  corrected.  The  uniform 
ruling  in  such  a  case  is  that  the  aggrieved  party  must 
apply  to  the  city  or  township  board  of  equalization  for 
such  correction.  Macklot  v.  City  of  Davenport^  17 
Iowa,  379,  and  other  cases  following  it.  Miller  and 
Thompson  did  not  adopt  this  remedy,  but,  long  after 
the  time  within  which  they  were  required  to  appear 
before  the  proper  board  of  equalization,  they  applied  to 
the  board  of  supervisors  for  relief.  The  question  is  per- 
tinent whether  the  board  had  the  power  and  jurisdic- 
tion to  grant  the  relief  it  did.  That  the  board  of 
supervisors  also  constitutes  a  board  of  equalization  is 
undoubtedly  true.  Code,  sec.  832.  For  this  purpose  the 
board  is  required  to  perform  duties  incumbent  on  it  at  a 
certain  time  which  had  elapsed  long  prior  to  the  time  the 
resolution  in  question  was  passed.  Besides  this,  their 
powers,  when  so  meeting,  are  confined  to  equalizing 
assessments  between  the  several  townships,  cities  and 
incorporated  towns  in  the  county,  and  such  board  has 
no  power  to  "add  property  not  assessed  to  the  assess- 
ment roll  or  tax-list,  or  to  strike  therefrom  any  duly 
assessed."  Royce  v.  Jenney,  50  Iowa,  676.  Counsel* 
for  the  appellee,  however,  claim  that  the  requisite  power 
is  found  in  section  870  of  the  Code,  which  provides : 
"The  board  of  supervisors  shall  direct  the  treasurer  to 
refund  to  the  taxpayer  any  tax  or  portion  of  a  tax  found, 
to  have  been  erroneously  or  illegally  exacted  and  paid." 
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Strictly  speaking,  as- this  tax  has  never  been  exacted  or 
paid,  this  statute  has  no  application.    Bat  counsel  say 
that,  assuming  that  the  bank  shares  are  not  assessable, 
it  is  clearly  unnecessary  to  pay  the  money  into  the  treas- 
ury and  then  apply  to  and  obtain  an  order  frqm  the 
board  on  the  treasurer  to  repay  it.    Therefore  the  error 
of  the  boatd,  conceding  it  to  have  been  an  error,  was  in 
no  respect  jirejudicial.     This  argument  is  specious,  but 
not  sound,  for  the  reason  that  it  assumes  that  a  taxpayer 
who  is  erroneously  assessed  must  pay  the  tax  and  then 
apply  to  the  board  for  an  order  on  the  treasurer  to . 
refund  the  same,  and,  if  the  board  refuses,  he  can  main- 
tain an  action  to  recover  the  tax,  although  he  fails  to 
make  application  to  the  proper  board  of  equalization  to 
correct  the  erroneous  assessment.     If  the  taxpayer  is 
erroneously  assessed,  he  must  pursue  the  remedies  pro- 
vided by  law  to  correct  the  error,  and  the  statute  in 
question  simply  means  that  when  the  taxes  have  been 
exacted  or  paid,  although  the  taxpayer  has  availed  him- 
self of  all  the  remedies  provided  by  law  without  obtain- 
ing the  relief,  the  board  of  supervisors  may  direct  such 
taxes  to  be  refunded.    If  a  person  pays  taxes  without 
availing  himself  of  the  remedy  provided  by  law,  it  can- 
not be  regarded  as  an  illegal  exaction,  provided  the 
power  and  jurisdiction  existed  to  make  the  assessment 
and  levy.   We  are  not  required  to  determine  what  the  rule 
would  be  if  the  assessment  was  void.    Counsel  cite  and 
rely  on  Callanan  ©.  Madison  County^  45  Iowa,  661,  but 
the  only  question  determined  in  that  case  was  whether 
the  action  was  barred  by  the  statute  of  limitations.    As 
the  board  of  supervisors  did  not  have  the  power  and 
jurisdiction  to  make  the  abatement  it  did,  it  follows  that 
the  action  of  the  board  may  be  reviewed  and  corrected 
by  certiorari  at  the  instance  of  a  taxpayer.      CoUins  v. 
Davis,  67  Iowa,   256.    The  judgment  of   the  district 
court  is 

BSVERSBD. 
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1.  Tax  Sale  and  Deed :  to  agent  9F  owner  :  title  of  bona-fide 
GRANTEE.  Although  an  agent  cannot  ^acquire  a  valid  tax  title  to 
the  lands  of  his  principal,  yet,  where  he  thus  acquires  the  legal 
title,  a  purchaser  from  him  in  good  faith  and  for  value  will  be  pro- 
tected against  the  equities  of  the  principaL 

3.  : :  WHO  IS  agent.  Where  a  friend  of  the  non-resi- 
dent owner  of  land  volunteered  to  pay  the  taxes  with  his  own 
money,  expecting  to  be  reimbursed,  but  the  owner-  neglected  to 
reimburse  him  when  requested  so  to  do,  7ieZc2  that  he  was  in  no 
sense  the  agent  of  the  owner  for  the  payment  of  the  taxes,  and 
that  he  had  the  same  right  as  any  other  person  to  bid  in  the  land 
for  subsequent  unpaid  taxes,  and  to  take  a  treasurer's  deed  therefor, 
and  that  he  was  not  liable  to  account  to  the  former  owner  for  the 
land  or  its  proceeds. 

8.     :  sale  to  one  not  present  :  title  of  subsequent  grantee. 

Where  the  piurchaser  of  land  at  tax  sale  was  not  present  at  the 
sale  either  in  person  or  by  agent,  but  the  land  was  stricken  off  to 
him  in  pursuance  of  a  secret  arrangement  between  himself  and  the 
treasurer,  but  without  fraud,  held  that  the  sale  was  not  void,  but 
that,  on  account  of  the  irregularity,  he  might  have  been  divested 
of  all  interest  in  the  property  by  proper  proceedings  while  he  held 
the  title ;  but  that  he  was  not  liable  as  a  trustee  of  the  land  or  of 
the  proceeds  of  the  sale  of  it ;  and  that  a  good-faith  purchaser  for 
value  from  him  could  not  be  disturbed  in  his  title  on  account 
thereof. 


Appeal  from  Ringgold  District  Court. — ^HoN.  K.  C. 

Henby,   Judge. 

* 

Filed,    September  5,  1888. 

Action  in  equity.  The  prayer  of  the  petition  is  in 
the  alternative— (1)  that  the  title  to  certain  real  estate 
be  quieted  in  plaintiffs  against  a  tax  deed  executed  by 
the  county  treasurer  to  defendant  George  Sweney,  and 
that  the  conveyance  under  him,  through  which  defend- 
ants claim  title,  be  canceled  ;  or  (2)  if  that  relief  cannot 
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be  granted,  that  Sweney  be  adjudged  to  hold  the  pro- 
ceeds derived  by  him  from  the  sale  of  the  property  in 
trust  for  plaintiffs,  and  that  he  be  required  to  pay  over 
the  same  to  them.  The  district  court,  ui)on  a  hearing  on 
the  merits,  dismissed  the  petition.    Plaintiffs  appeal. 

Laughlin  <ft  Campbell  and  J.    W.  Brockeltj    tor 
appellants* 

8.  L.  Glasgow  and  jP.  JF.  LeatherSj  for  appellees. 

Reed,  J. — ^Plaintiff  A.  H.  Lamb  and  the  mother  of 

the  other  plaintiffs  (who  is  now  deceased)  became  the 

,     ^   owners  of  the  property  in  1865.     It    was 

1.  Tax  tale  and  x-      «-        •/ 

deed^:  to  purchased  by  their  father  from  Hugh  C. 
owner  j^mia  Hodgo,  who  at  Ms  request  conveyed  it  to 
grantee.  them,  they  at  the  time  being  minors. 
Sweney  had  formerly  owned  the  land,  and  had  sold  it  to 
Hodge.  Soon  after  the  purchase  from  Hodge,  plaintiff^ 
father  removed  with  his  family  from  this  state  to  Ken- 
tucky, where  he  afterwards  died.  He  had  failed  in 
business  in  this  state,  and  Sweney  was  the  assignee, 
under  the  insolvent  laws,  of  the  partnership  of  which 
he  was  a  member.  For  a  number  of  years  after  the 
purchase  from  Hodge,  Sweney  paid  the  taxes  on  the 
land.  In  1870  the  treasurer  of  the  county  executed  to 
him  a  tax  deed  of  the  land,  which  is  in  regular  form, 
and  which  recites  a  sale  in  October,  1863,  for  the  delin- 
quent taxes  of  1861  and  1862.  In  1879,  Sweney  sold  and 
conveyed  the  land  to  A.  G.  Davis  for  the  consideration 
of  sixteen  hundred  dollars,  the  conveyance  being  by 
warranty  deed,  and  he  subsequently  conveyed  it  by  a 
like  conveyance  to  defendant  E.  C.  Davis.  The  grounds 
alleged  by  plaintiffs  for  relief  against  the  tax  deed  and 
subsequent  conveyances  are  ( 1 )  that,  at  the  time  of  the 
pretended  sale  of  the  land  for  delinquent  taxes,  Sweney 
was  their  agent,  charged  with  the  duty  of  paying  the 
taxes  thereon,  and  of  protecting  it  from  tax  sale,  and 
that  consequently  he  could  not,  as  against  them,  acquire 
title  to  it  under  a  sale  of   that  kind ;   and  ( 2 )  that 
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SweDey  was  not  present  either  in  person  or  by  agent  at 
the  alleged  sale,  but  that  the  lands  were  stricken  oflf  to 
him  by  the  treasurer  in  pursuance  of  a  secret  arrange- 
ment theretofore  entered  into  between  him  and  Sweney. 

If  each  of  these  allegations  were  proven,  plaintiffs 
would  not,  in  view  of  the  other  facts  of  the  case,  be 
entitled  to  relief  as  against  defendant  Davis.  His 
grantor  is  shown  to  have  been  a  purchaser  of  the  prop- 
erty for  value,  and  without  notice  of  the  alleged  irregu- 
larities or  frauds  in  the  sale,  and  he  and  his  grantees 
will  be  protected  against  the  equities  of  the  former 
owners  growing  out  of  the  same.  Van  Shaack  v.  Rob- 
binSy  36  Iowa,  201 ;  Sibley  v.  BulUSy  40  Iowa,  429 ; 
Martin  v.  Ragsdale^  49  Iowa,  689. 

We  will  next  examine  the  question  whether  plain- 
tiffs are  entitled  to  the  relief  demanded  against  Sweney. 

The  undisputed  evidence  is  that  the  pay- 
*'  i^ioisagent.  meuts  of  taxes  made  by  him  after  the  pur- 
chase of  the  land  from  Hodge  were  made 
with  his  own  money.  He  had  no  funds  in  his  hands 
belonging,  either  to  plaintiffs  or  their  father.  The  only 
evidence  on  the  subject  is  his  testimony,  and  that  is  to 
the  effect  that  he  was  never  requested  by  any  of  the 
parties  to  give  any  attention  to  the  property ;  but,  being 
an  acquaintance  and  friend  of  the  father,  he  voluntarily 
assumed  to  make  the  payments,  expecting  to  be  reim- 
bursed therefor,  and  that  he  afterwards  wrote  to  the 
father  informing  him  that  he  had  paid  the  taxes,  and 
requesting  him  to  remit  the  amount  to  him,  which  he 
neglected  to  do,  and  that  he  thereupon  declined  to  make 
any  further  advances,  and  permitted  the  taxes  to  become 
delinquent.  Very  clearly,  this  voluntary  and  friendly 
act  on  his  part  did  not  create  a  fiduciary  relation  between 
him  and  them,  nor  did  it  impose  upon  him  the  duty  of 
looking  after  or  protecting  their  interest.  Jlis  act  of 
permitting  the  property  to  go  to  sale  was  neither  a 
breach  of  good  faith  nor  a  violation  of  duty,  and  he  was 
at  liberty,  like  any  other  citizen,  to  purchase  it,  and  he 
can  no  more  be  charged  as  a  trustee  of  the  property 
70L.  74—48 
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than  could  any  other  person  who,  while  occupying  an 
indifferent  position  towards  the  owners,  had  become  the 
purchaser.    The  evidence  as  to  the  manner  of  the  sale 

is  coniiicting.     But  if  it  be  conceded  that 

*  one  not  prea-    the  facts  are  as  claimed  by  plaintiffs,  they 

subsequent  would  iiot  be  entitled  to  the  relief  demanded. 
It  would  follow  only  in  that  case  that  the 
sale  was  irregular,  and  might  have  been  avoided  and 
the  land  recovered,  by  a  proper  and  timely  action  for  that 
purpose.  It  would  not  follow  that  the  purchaser  under 
such  sale  can  be  charged  as  a  trustee  either  of  the  prop- 
erty or  the  proceeds  after  a  sale.  He  might  have  been 
divested  of  all  interest  in  the  property  if  an  action  had 
been  instituted  to  set  the  sale  aside  while  he  held  under 
it ;  but  that  is  the  extent  of  his  liability.  The  matter 
alleged,  it  will  be  remembered,  constituted  a  mere  irreg- 
ularity, and  there  is  no  pretense  that  there  was  any 
actual  fraud  in  the  sale. 

Affirmed. 


Everling  v.  Holcomb. 

1.  Clerk  of  Court :  filinopafbbswith  :  WHATSUFUcnENT.  Section 
200  of  the  Code,  requiring  the  clerk,  upon  the  filing  of  any  paper 
in  a  cause,  to  make  a  memorandum  thereof  in  the  appearance 
docket,  is  mandatory  so  far  as  it  relates  to  pleadings,  but  only 
directory  so  far  as  it  relates  to  other  papers ;  and  in  this  case,  held 
that  the  stenographer's  notes  of  the  evidence  were  to  be  considered 
as  filed  when  they  were  delivered  to  the  clerk  to  be  kept  in  his  office, 
though  they  were  not  marked  "  Filed,'*  and  no  memorandum  of  the 
filing  was  made  in  the  appearance  docket,  (Compare  State  v, 
Briggs,  68  Iowa,  41(V.) 

3.  Bill  of  Exceptions :  rekbrencb  to  short-hand  notes  of  bti- 
DENCB.  Under  section  8777  of  the  Code,  the  short-hand  notes  of 
the  evidence,  when  filed  with  the  clerk,  may  be  referred  to  in  a  bOI 
of  exceptions,  and  the  clerk  may  insert  the  evidence  from  the 
extended  transcript  made  and  filed  by  the  reporter  after  the  filing 
of  the  bill  of  exceptions. 
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8.  Former  Adjudication :  parties  only  bound  :  instance  : 
TENDOB  AND  YBNDBB.  Defendant  sold  land  to  plaintiff  on  which 
there  was  an  unsatisfied  mortgage  of  record,  but  defendant  repre- 
sented that  the  mortgage  was  a  forgery,  and  no  lien  on  the  land.- 
Afterwards,  in  an  action  to  which  plaintiff  was  a  party,  the  mort- 
gage was  f orecloeedy  and  plaintiff  brought  this  action  for  damages 
on  account  of  the  alleged  misrepresentation.  Defendapit,  in 
answer,  averred  that  the  mortgage  was  a  forgery,  and  that  if  plain- 
tiff had  made  diligent  defense  it  would  have  been  so  adjudged. 
Held  that,  as  defendant  was  not  a  party  to  the  foreclosure  suit,  the 
judgment  in  that  case  did  not  preclude  him  from  setting  up  the 
fraudulent  character  of  the  mortgage. 

4.  Vendor  and  Vendee  :  fraudulent  MORTaAGE :  duty  to  resist. 
Where  a  vendor  quit-claims  land,  representing  that  a  recorded 
mortgage  thereon  is  a  forgery,  and  it  is  a  forgery,  and  the  vendee, 
in  a  subsequent  action  to  foreclose,  the  mortgage,  neglects  to  plead 
the  forgery,  and  thus  allows  his  title  |to  be  impaired,  he  cannot 
recover  of  his  vendor. 

5.  :  inducement:  misrepresentations  of  aoent.  Representa- 
tions made  by  an  agent  of  the  vendor  after  the  sale  has  been  con- 
summated, and  when  he  is  no  longer  acting  for  the  vendor  in  the 
matter,  are  no  ground  of  action  against  the  vendor. 

6.     :  fraud  ;  concealment  op  mortgage  :  evidence.    In  an 

action  for  fraud  in  the  sale  of  real  estate,  where  the  only  question 
was  whether  defendant  had  concealed  the  fact  that  the  land  was 
mortgaged,  and  had  represented  that  he  had  a  perfect  title,  held 
that  evidence  that  he  had  purchased  the  land  only  a  short  time 
before  for  much  less  than  its  market  value  was  not  relevant. 

7.    : : :  MEASURE  OF  DAMAGES.    Where  a  vendor 

fraudulently  conceals  a  mortgage  on  land  conveyed,  the  vendee*8 
measure  of  damages  is  not  the  market  value  of  the  land,  but  only 
the  amount  necessary  to  redeem  from  the  mortgage,  together  witii 
costs,  where  he  has  properly  allowed  it  to  be  foreclosed. 

Appeal  from   Union  District  Court.— Kon.  John  W. 

Harvey,  Judge. 

Filed,  September  5,  1888. 

Action  for  the  recovery  of  damages  on  account 
of  an  alleged  fraud  in  the  sale  of  real  estate.  Verdict 
and  judgment  for  plaintiff.    Defendant  appeals. 

Maxwell  <fe  Leonard^  for  appellant. 
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McDiU  <ft  Sullivan^  for  appellee. 

Reed,  J. — I.    Upon  the  overruling  of  the  motion  fora 
new  trial  the  district  court  granted  defendant  thirty 

days  within  which  to  settle  and  file  his  bill 
^'  wSu,  fliW  o'  exceptions.  Within  that  time  he  filed  a 
^'JTJSS?'  *•  skeleton  bill,"  properly  signed  by  the 
judge.  The  evidence  was  taken  down  by 
the  stenographer,  who  at  the  close  of  the  trial  deposited 
his  short-hand  notes  with  the  clerk,  but  the  latter  neither 
indorsed  them  ^'  Filed,"  nor  entered  any  memorandum 
of  their  filing  in  the  appearance  docket.  They  remained  in 
the  ofiice  of  the  clerk  for  a  time,  when  they  were  sent 
to  the  reporter,  who  made  an  extended  transcript  of 
them,  which  was  retarned  to  the  clerk  and  proi)erly 
filed  in  his  office.  Bat  that  was  not  done  until  after  the 
expiration  of  the  thirty  days  allowed  for  filing  the  bill  of 
exceptions,  nor  was  the  transcript  certified  by  the  judge. 
Appellee  filed  in  this  court  a  motion  to  strike  from  the 
transcript  the  bill  of  exceptions  on  the  ground  that  it 
did  not  preserve  the  evidence ;  also  to  strike  the  evi- 
dence from  the  abstract  on  the  ground  that  ,it  had  not 
been  properly  preserved  or  made  part  of  the  record. 
The  position  of  counsel  is  that,  unless  either  the  short- 
hand notes  of  the  evidence  or  the  extended  transcript 
was  filed  within  the  time  allowed  for  settling  the  bill  of 
exceptions,  it  did  not  become  part  of  the  record  of  the 
case,  and  that  the  mere  depositing  of  the  notes  with  the 
clerk  did  not  constitute  a  filing  within  the  meaning  of 
the  statute.  It  is  provided  by  section  3777  of  the  Code 
that  the  short-hand  notes  ''shall  be  filed  in  the  office  of 
the  clerk  of  the  court,  and  become  part  of  the  record  in 
the  case."  Ordinarily  a  paper  is  filed  within  the  mean- 
ing of  the  law  when  it  is  delivered  to  the  proper  officer 
to  be  kept  on  file  in  his  office.  State  v.  Briggs^  68  Iowa, 
416.  That  is  what  is  done  in  the  present  case  with  the 
original  notes.  But  it  was  contended  that  under  sec- 
tion 200  of  the  Code  no  paper  can  be  regarded  as  filed 
until  a  memorandum  thereof  is  entered  by  the  clerk  in 
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the  appearance  docket.  The  section  is  as  follows : 
**The  clerk  shall  immediately  upon  the  filing  thereof 
make  in  the  appearance  docket  a  memorandum  of  the 
date  of  the  filing  of  all  petitions,  demurrers,  answers, 
motions,  or  papers  of  any  other  description  in  the  cause ; 
and  no  pleading  of  any  description  shall  be  considered 
as  filed  in  the  cause,  or  be  taken  from  the  clerk' s  oflSce, 
until  the  said  memorandum  is  made.'^  We  have  held 
that  as  to  all  pleadings  in  a  cause  this  provision  is  man- 
datory, and  that  they  could  not  be  regarded  as  filed 
until  the  proper  memorandum  was  made  in  the  appear^ 
ance  docket.  Padden  v.  Moore^  58  Iowa,  703  ;  NicJcson 
V.  Blair ^  69  Iowa,  531.  But  it  is  clear  from  the  lan- 
guage of  the  section  that  the  mandatory  provision  applies 
only  to  papers  of  th  at  character.  It  may  be  true  that 
the  clerk  was  required,  under  the  first  clause  of  the  sec- 
tion, to  enter  a  memorandum  of  the  filing  of  the  notes 
in  the  appearance  docket,  but,  by  the  express  language 
of  the  latter  clause,  it  is  pleadings  alone  which  shall  not 
be  regarded  as  filed  until  such  memorandum  has  been 
made.  It  is  that  clause  which  gives  the  mandatory 
character  to  the  section ;  and  the  expression  as  to  the 
particular  papers  to  which  the  mandate  applies  neces- 
sarily excludes  all  others  from  its  operation.  As  to 
other  pai)ers  the  section  is  directory.  We  think,  there- 
fore, that  the  notes  were  filed  within  the  meaning  of  the 
law.  By  the  provisions  of  section  3777  they  may,  when 
filed,  be  referred  to  by  the  bill  of  exceptions,  and  it  was 
8.  Bill  of  ex-  Competent  for  the  clerk  to  embody  the 
reference  to  evidcuce  aft^r  the  extended  transcript  was 
notes'of  evi-  niade  by  the  reporter  in  the  transcript  of 
dence.  ^^^    csse.      It   is    saflBcieut    to    say,   with 

reference  to  the  cases  cited  by  counsel,  that  none  of  them 
determine  the  question  raised  by  the  motion  to  strike. 
The  motion  will  therefore  be  overruled. 

II.     The  transaction  out  of    which  the  case  arose 

was  an  exchange  of  property.      Defendant  deeded  to 

8.  FoRM«B         plaintiff  a  lot  in  the  city  of  Oreston  for  a 

SartieL^oSf^ '  farm.     The  farm  was  incumbered  by  a  mort-  • 

BtanceiVendor  S^S^y  which  defendant  assumed.     He  also 

andyendee.       pg^J^    ^^^^   ^q   ^J^q    amOUUt   of    fivO   huudred 
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dollars  in  the  trade.  It  was  agreed-that  the  value  of 
the  farm  was  twenty-five  hundred  dollars,  and  that  of 
the  lots  one  thousand  dollars.  At  the  time  of  the  trans- 
action there  was  on  record  in  the  county  an  instrument 
purporting  to  be  a  mortgage  on  the  lot,  executed  by  a 
former  owner,  securing  an  indebtedness  of  eight  hundred 
dollars.  The  parties  each  conveyed  by  quit^claim.  The 
substance  of  plaintiff 's  claim  is  that  he  is  illiterate,  and 
that  he  did  not  understand  the  character  or  effect  of  the 
conveyances,  and  that  defendant  fraudulently  concealed 
irom  him  the  fact  that  the  conveyance  which  he  was  giv- 
ing him  was  but  a  quit-claim ;  also  that  he  concealed 
from  him  during  the  negotiations  the  fact  of  the  exist- 
ence of  the  mortgage,  although  he  knewof  its  existence, 
and  assured  him  that  his  title  to  the  lot  was  perfect. 
Defehdant,  in  his  answer,  denied  that  he  had  concealed 
the  existence  of  the  mortgage,  and  alleged  that  he  had 
informed  him  fully  as  to  that  fact,  but  that  the  former 
owner,  whose  deed  it  purported  to  be,  claimed  that  it 
was  a  forgery,  and  that  a  suit  had  been  instituted  for  its 
foreclosure,  but  that  the  same  had  been  dismissed  when 
the  defense  of  forgery  was  interposed.  The  evidence 
showed  that  a  suit  had  been  instituted  after  the  trade, 
to  which  plaintiff  was  a  party,  in  which  a  judgment  of 
foreclosure  was  entered,  under  which  the  lot  had  been 
sold,  and  a  deed  had  been  executed  to  the  purchaser. 

On  plaintiff's  motion  the  district  court  struck  out 
of  the  answer  the  following  allegation:  ** Defendant 
expressly  avers  that,  notwithstanding  said  decree  (the 
judgment  of  foreclosure),  he  yet  believes  and  alleges  the 
truth  to  be  that  said  mortgage  was  and  is  a  forgery,  and 
that,  if  plaintiff  had  made*  proper  and  diligent  defense 
against  the  same,  it  would  have  been  so  adjudged  and 
decreed."  The  ground  of  the  motion  to  strike  was  that 
the  averment  was  not  applicable  to  any  issue  presented, 
and  that  the  matters  alleged,  if  true,  could  not  be 
proven,  the  same  being  incompetent.     It  was  contended  j 

on  the  argument  that  the  allegation  was  not  sufficient  to 
raise  the  issue  that  plaintiff  had  a  sufficient  and  valid 
defense  against  the  mortgage  which  he  had  negligently 
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failed  to  interpose  or  establish  on  the  trial.  But  it  is 
manifest  that  that  question  was  not  ruled  upon  by  the 
district  court,  nor  was  it  raised  by  the  motion.  The 
question  raised  is  as  to  the  competency  of  the  matter 
pleaded  as  a  defense;  and  the  ruling,  in  effect,  was 
that  the  judgment  in  the  foreclosure  proceeding  was 
an  adjudication  of  the  question  of  the  validity  of  the 
mortgage,  which  was  binding  on  the  parties,  and  that 
it  could  not  be  inquired  into  in  this  action.  In  our 
opinion,  the  ruling  Is  erroneous.  The  judgment  is 
conclusive  upon  the  parties  to  the  action,  and,  as 
between  them,  determines  that  the  mortgage  is  valid, 
and  its  enforcement  can  no  longer  be  resisted  or  ques- 
tioned by  either  of  them.  But  defendant  was  not  a 
party  to  the  action,  and  he  had  no  interest  which 
demanded  protection,  or  which  would  have  given  him 
any  standing  in  court  to  resist  the  enforcement  of  the 
mortgage.  He  had  parted  with  an  interest  in  the  prop- 
erty, and  he  is  not  now  seeking  to  question  either  the 
4.  vwDOR  and  Judgment  or  any  right  acquired  under  it ; 
'  Teodee:  fraud-  but  Ms  claim  is  that  plaiutiflE  had  a  defense 

aient  mort-  .«,        ■■      n.- 

Kresis?"^^  which,  if  he  had  interposed,  would  have 
prevented  the  very  injury  for  which  he  is 
now  seeking  redress ;  and  he  is  not  estopped  by  the  judg- 
ment from  asserting  that  defense.  Suppose  that  plain- 
tiflp,  with  knowledge  that  the  mortgage  was  a  forgery, 
had  consented  to  the  foreclosure,  it  would  hardly  be 
contended  in  that  case  that  defendant  coirld  not  show 
that  fact  in  defense  against  the  claim  that  is  now  made 
against  him.  But  wherein  would  the  situation  of  the 
parties  differ  in  that  case  from  this?  The  judgment 
would  as  conclusively  determine  the  validity  of  the 
mortgage  as  does  the  one  in  question.  The  act  of  con- 
senting to  the  judgment  would  be  a  fraud  by  plaintiff 
which  would  preclude  any  recovery  by  him  for  the 
injury  which  resulted  from  it.  In  this  case,  under  the 
averment  in  question,  the  injury  was  caused  by  his  neg- 
ligence, which  as  certainly  precludes  a  recovery. 

III.    When  the  parties  were  about  to  execute  the 
conveyance  there  was  some  inquiry  by  plaintiff  as  to  the 
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state  of  the  title  to  the  lot.  The  parties  wer^ 

^'  melitJ'miS^   *^^^  ^^  ^^®  office  of  the  conveyancer  who 

tionliTiMjent.  ^^ew   the    deeds,    and    defendant  referred 

plaintiff  to  him  for  information  on  the  sub- 
ject.   There  was  evidence  tending  to  prove  that  the  con- 
veyancer then  declared  in  presence  of  both  parties  that 
defendant  held  the  property  by  perfect  title.     He  was 
also  employed  by  defendant  to  prepare  or  procure  an 
abstract  of  the  title,  which  he  delivered  to  plaintiff  sev- 
eral days  after  the  deeds  were  executed  and  delivered. 
Against  defendant's  objection,  plaintiff  was  permitted 
to  introduce  evidence  tending  to  prove  that  when  he 
delivered  the  abstract  of  title  he  made  substantially  the 
same  statement.    There  are  two  grounds  upon  which  the 
evidence  should  have  been  excluded  :  (1)  The  trade  had 
been  fully  consummated,  and   the   alleged   statement 
could  not  have  operated  as  an  inducement  to  it ;    and 
(2)    the   conveyancer   was  not  at  that  time  acting  for 
defendant  in  the  matter  to  which  it  related. 

IV.     Against  defendant's  objection,   plaintiff  was 
allowed  to  prove  that  defendant  had  purchased  the  lot 

but  a  short  time  before  the  transaction,   and 

••  "^i'SJf^t    ^^^  P^^^  ^^*  ^^^^^  hundred  and  fifty  dollars 

e'ldencef**'    ^^^  ^^'    ^^^^  evidence  was  admitted  on  the 

theory  that  it  had  some  tendency  to  prove 
the  allegation  of  fraud.  If  there  had  been  any  issue  as 
to  whether  defendant  knew  of  the  existence  of  the  mort- 
gage, the  fact  that  he  had  been  able  to  purchase  the 
property  for  much  less  than  its  market  value,  which  was 
shown  to  be  one  thousand  dollars,  might  have  had  some 
tendency  to  show  that  he  knew  of  the  incumbrance.  But 
there  was  no  such  issue.  It  was  expressly  admitted  in 
the  answer  that  he  did  know  it.  The  only  question  in 
dispute  was  whether  he  had  concealed  the  fact  of  the 
mortgage,  and  had  represented  that  he  held  by  a  perfect 
title.  If  these  facts  were  proven,  plaintiff  was  entitled 
to  recover.  But  the  evidence  in  question  had  no  ten- 
dency to  prove  them.  The  only  effect  it  could  have 
would  be  to  confuse  and  mislead  the  jury  as  to  the  real 
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question  they  were  to  determine,  and  it  should  have 
been  excluded. 

V.    The  district  court  instructed  that,  if  plaintifiE 
was  entitled  to  recover,  the  measure  of  his  damages  was 

the  market  value  of  the  lot.     If  no  part  of 
•  _:*  measure  the  damages  could  have  been  prevented  by 

redeeming  from  the  mortgage,  that  would 
be  the  true  measure  of  recovery ;  but,  if  anything  could 
have  been  saved  by  redeeming,  plaintiff  can  recover  only 
such  sum  as  would  have  been  required  to  make  the 
redemption.  The  reason  of  this  is  apparent.  The  wrong 
imposed  upon  him,  according  to  his  petition,  consisted 
in  the  conveyance  of  the  property  to  him  in  its  incum- 
bered condition,  while  he  paid  its  full  value.  The  incum- 
brance was  the  cause  of  the  damage,  and  if,  as  the 
necessary  consequence  of  the  incumbrance,  he  lost  the 
property,  which  would  be  the  case  if  the  debt  equaled 
or  exceeded  the  value  of  the  property,  that  value  would 
measure  the  damages  resulting  from  the  wrong.  But  if 
the  incumbrance  was  less  than  the  value,  its  amount  was 
the  measure  of  the  injury ;  for  in  that  case  he  acquired 
something  of  value  by  the  conveyance,  viz.,  the  differ- 
ence between  the  value  of  the  property  and  the  amount 
of  the  incumbrance.  But  while  the  evidence  shows  the 
amount  of  the  principal  of  the  mortgage  debt,  it  does 
not  show  either  the  rate  of  interest  or  the  cost  of  the 
foreclosure  proceeding,  and  we  cannot  determine  upon 
which  theory  plaintiff's  damages  should  be  estimated. 
On  another  trial  the  question  will  doubtless  be  met  by 
the  proof.  As  there  was  a  question  as  to  the  validity  of 
the  mortgage,  plaintiff  could  not  with  safety  redeem 
until  that  question  was  determined.  The  amount  of  the 
mortgage  debt  and  costs,  as  determined  by  the  judg- 
ment, will  afford  the  data  for  determining  the  question 
of  the  amount  of  the  damages. 

Reversed. 
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[The  following  opinions  were  retained  on  petitions  for  rehearing, 
and  did  not  come  into  my  hands  in  time  for  insertion  in  their  chrono- 
logical order. — ^Reforteb.] 


Plummeb   et  al.  v.  People's   National   Bank   of 

Independence. 


Appeal  :  ABSTRACT  MUST  SHOW  THAT  APPEAL  WAS  TAKEN.     Where  the 

abstract  does  not  show  that  an  appeal  was  taken,  this  court  has  no 
jurisdiction,  except  to  dismiss  the  case,  even  though  the  appellee 
appears  and  raises  no  question  of  jurisdiction ;  for  appearance  does 
not  confer  jurisdiction  upon  an  appellate  court,  and  it  is  the  duty  of 
the  court  of  its  own  motion  to  see  that  the  case  is  one  of  which  it 
appears  to  have  jurisdiction. 
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Appeal  from  Buchanan  District  Court. 

Filed,  June  10,  1887. 

This  action  was  brought  to  obtain  possession  of  a 
policy  of  life  insurance.  The  defendant  Edgar  Holmes 
intervened.  There  was  a  trial  to  the  court  without  a 
jury,  and  judgment  was  rendered  for  the  intervenor. 
The  plaintiff  appeals. 

John  J.  Ney^  for  appellant. 


Woodward  &  CooJc^  for  appellee. 
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Adams,  C.  J. — This  court  cannot  take  jurisdiction 
of  a  case  unless  our  jurisdiction  appears  affirmatively 
from  the  record.     Where  cases  ^re  submitted  upon  an 
abstract,  we  assume  that  the  abstract  shows  the  whole 
record,  so  far  as  it  is  material.     If  the  abstract  does  not 
show  that  we  have  jurisdiction,  we  can  do  nothing  bat 
dismiss  the  case.     The  abstract  before  us  does  not  show 
that  an  appeal  was  taken.     This  it  should  show.     Bole 
of  Court,   98.     We  have  no  jurisdiction  of   the  case 
except  upon  appeal.     It    is   true    that   the    appellee 
appears;  but  appearance  does  not  confer  jurisdiction 
upon  an  appellate  court.    In  the  absence  of  an  appeal, 
the  appellate  court  lacks  more  than  jurisdiction  of  the 
person  of  the  appellee.   It  is  true,  also,  that  the  appellee 
in  this  case  does  not  raise  the  question  of  a  want  of 
jurisdiction;   but  a  court  should  see  to  it  of  its  own 
motion  that  the  case  is  one  of  which  it  appears  to  have 
jurisdiction.     We  think  that  the  appeal  must  be 

Dismissed. 
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Raben  v.  The  Central  Iowa  Railway  Company. 

Bailroads  :  injury  topassenqer  aliohtikg  from  uoyisq  train  : 
CONTRIBUTORY  NEaLiQENCE  :  QUESTION  FOR  JURY.  It  Cannot  be  said, 
as  matter  of  law,  independently  of  the  statute  forbidding  the  act, 
that  it  would  be,  under  all  circumstances,  an  act  of  negligence  for 
a  passenger  to  attempt  to  alight  from  a  moving  train ;  but  the 
question  is  ordinarily  one  of  fact,  to  be  determined  by  the  jury 
from  all  the  circumstances  of  the  case.  (See  opinion  for  cases 
cited.) 


2. 


: :  whether  criminal  act  :  pleading  and  etidbncb. 

Section  two,  chapter  148,  Laws  of  1876,  making  it  a  misdemeanor  to 
get  off  or  on  a  moving  railroad  car,  does  not  forbid  the  act  when 
done  with  the  consent  of  the  conductor ;  and  where  plaintiff 
alleged  that  she  was  injured,  without  any  negligence  on  her  part, 
while  alighting  from  defendant's  moving  car,  held  that  the  allega- 
tion of  care  on  her  part  was  sufficient  to  entitle  her  to  prove  that 
she  so  alighted  with  the  conductor's  consent,  and  that  a  motion  in 
arrest  of  judgment,  based  on  the  insufficiency  of  the  petition  in 
that  respect,  was  properly  overruled,  i 
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3. :  ' :  :  BURDEN  OF   PROOF.    Plaintiff    seeks   to 

recover  for  an  injury  sustained  by  her  while  aligliting,  as  a  passen- 
ger, from  defendant's  moving  train.  Held  iihat,  if  her  act  was  a 
misdemeanor  under  section  two,  chapter  148,  Laws  1876,  she  could 
not  recover  ;  and  that,  in  order  to  recover,  she  had  the  burden  to 
prove  that  she  so  alighted  with  the  consent  of  the  conductor,  thus 
showing  that  her  act  was  not  forbidden  by  said  section  ;  but  hel4f 
also,  that  such  consent  might  be  inferred  by  the  jury  from  the  con* 
duct  of  the  conductor  at  the  time.  But  since  there  was  no  direct 
evidence  of  the  conductor's  consent,  and  the  question  whether  such 
consent  might  be  inferred  from  his  conduct  was  not  submitted  to 
the  jury,  held  that  a  verdict  for  the  plaintiff  could  not  be  sus- 
tained. 

4.      :  DUTY  TOWARD    PASSENGERS  AUaHTING  FROM  OARS.     It  is 

the  duty  of  a  railroad  company  to  provide  suitable  and  safe  means 
for  entering  and  alighting  from  its  trains ;  but  having  done  thi/i, 
and  having  stopped  its  train  in  proper  position  and  for  a  reasonable 
time  to  enable  passengers  to  avail  themselves  of  those  means  in 
entering  and  alighting,  it  is  not  bound  to  render  them  personal 
assistance,  nor  to  hold  the  train  until  those  in  charge  of  it  see  that 
the  passengers  have  in  fact  alighted.  ( Allender  v.  Chicago,  IL  L 
A  P.  Ey.  Co,,  87  Iowa,  268 ;  8.  C,  48  Iowa,  376,  diatinguiahed.) 

6.  Personal  Injury :  damages  :  permanency  of  injury:  instruc- 
tion. In  an  action  for  a  personal  injury,  where  there  was  no  evi- 
dence that  it  would  be  permanent,  but  that  the  plaintiff  would  suffer 
future  pain  and  inconvenience  from  it,  the  court  instructed  the 
jury  that  if  they  found  for  plaintiff,  and  that  "her  injuries  were 
permanent,  they  should  consider  such  inconvenience  in  getting 
about  and  pain  as  they  should  find  reasonably  certain  to  result 
therefrom  in  the  future,  and  award  her  such  sum  as  damages  as 
will  reasonably  and  fairly  compensate  her  therefor."  Held  that 
the  instruction,  fairly  considered,  was  not  open  to  the  objection 
that  it  submitted  the  question  whether  the  injury  was  permanent, 
on  which  there  was  no  evidence ;  and  that  it  was  otherwise  correct. 

Appeal  from  Keokuk  Circuit  Court 
Filed,   October  24,  1887. 

This  is  an  action  for  the  recovery  of  damages  for  a 
personal  injury  sustained  by  plaintiff,  as  is  alleged, 
while  alighting  from  a  passenger  train  on  defendant's 
railway.  The  cause  was  tried  to  a  jury,  and  there  was 
a  verdict  for  plaintiff  for  three  thousand  dollars. 
Defendant  filed  a  motion  in  arrest  of  judgment,  also  a 
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motion  for  a  new  trial.    The  circuit  court  overruled 
both  of  these  motions,  and  entered  judgment  on  the  ver- 
'  diet.     Defendant  appeals. 

Blair  <6  Daly  and  Geo.  D.   Wooden^  for  appellant. 

Sampson  &  BrowUj  for  appellee. 

Reed,  J. — ^I.    The  material  allegations  of  plaintiff  'a 
petition  are  that  defendant  was  engaged  in  operating  a 

line  of  railroad  on  which  it  ran  passenger 
Injury  to  pa^  trains,  and  carried  passengers  for  hire. 
loir  from  mo V-  That  plaiutiflf  entered  one  of  its  trains  as  a 

iDff  train  :  * 

o^tHbutoiT   passenger  at  Brighton,  having  purchased  a 
quesuonfor    ticket  at   that   station   to    Clay,    another 
station    on    defendant's    line,     and     was 
accompanied  by  her  two  young   children.    That  the 
conductor  took  up  her  ticket  and  knew  she  was  a  pas- 
senger for  Clay.    That  when  the  train  arrived  at  Clay 
she  immediately  started  to  leave  it,  but  that  the  conduc- 
tor, in  violation  of  defendant's  duty  to  her  to  i)ennit 
the  train  to  remain  standing  at  the  platform  a  sufficient 
length  of  time  to  enable  her  to  alight  from  it  with 
safety,  caused  it  to  be  started  forward  before  she  had 
time  to  alight  from  it.    That  her  children  were  taken 
from  the  train  about  the  time  it  was  started  forward, 
and  that  she,  believing  that  the  speed  of  the  train  was 
not  such  but  that  she  could  with  safety  jump  from  the 
second  step,  and  desiring  not  to  be  carried  away  from 
her  children,   did  jump  to  the  platform^  but  by  the 
motion  of  the  train  she  was  thrown  down  upon  the  plat- 
form, and  seriously  and  permanently  injured.     It  is  also 
alleged  that  the  conductor  did  not  assist  her  to  alight 
from  the  train,  or  inform  her  that  it  would  be  dangerous 
for  her  to  attempt  to  alight  while  it  was  in  motion. 
Also  that  she  was  not  herself  guilty  of  any  negligence 
which  contributed  in  any  manner  to  the  injury. 

The  ground  of  the  motion  in  arrest  of  judgment  is 
that,  upon  the  facts  stated  in  the  petition,  plaintiff  is  not 
entitled  to  recover.    The  positions  urged  by  counsel  for 
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appellant  are:  (1)  That,  independently  of  any  stat- 
utory provisions  on  the  subject,  the  act  of  alighting  from 
a  moving  train  is  negligent,  and  the  passenger  who 
attempts  to  do  the  act,  and  is  injured  in  consequence 
thereof,  can  have  no  remedy  for  the  injury  against  the 
company ;  and  (2)  as  the  act  is  forbidden,  and  is  punish- 
able as  a  crime  by  express  statute,  the  party  sustaining 
an  injury  while  committing  it  cannot  recover  damages 
for  the  injury. 

With  reference  to  the  first  position  we  deem  it 
snfScient  to  say  that  it  cannot  be  said,  as  matter 
of  law,  independently  of  the  statute,  that  it  would  be 
tinder  all  circumstances  an  act  of  negligence  for  a  pas- 
senger to  attempt  to  alight  from  a  moving  train.  But 
the  question  is  ordinarily  one  of  fact,  to  be  determined 
by  the  jury  from  all  the  circumstances  of  the  transac- 
tion. It  is  true,  a  case  might  arise  in  which  it  would  be 
the  duty  of  the  court  to  determine  the  question  as  mat- 
ter of  law.  This  would  be  true  if  there  were  no  dis- 
puted facts,  and  but  one  conclusion  could  fairly  be 
drawn  from  the  facts  established.  But  if  the  facts  are 
in  dispute,  or  if  different  conclusions  might  fairly  be 
reached  by  different  minds  from,  the  facts  established, 
the  question  is  for  the  jury.  Whitsett  v.  Chicago^  Ji. 
I,  &  P.  Ry.  Co.^  67  Iowa,  150.  By  the  allegations  of 
the  petition  all  negligence  on  the  part  of  the  plaintiff 
was  denied,  and  under  them  she  was  entitled  to  prove, 
if  she  could,  that  the  injury  to  her  was  not  reasonably 
to  be  apprehended  from  the  act.  On  the  question 
whether  the  act  of  alighting  from  a  moving  train  is  neg- 
ligence j?^  se^  see  Nichols  v,  Dubuque  &  D.  Ry.  Co.y 
68  Iowa,  732  ;  Lindsey  v.  Chicago^  R.  I.  <feP.  Ry.  Co.y 
64  Iowa,  410 ;  Vimont  v,  Chicago  &  N.  W.  Ry.  Co.^  71 
Iowa,  68. 

The  statute  relied  on  in  support  of  the  second 
position  urged  is  section  two,  chapter  148,  Laws  of  the 

^      Sixteenth  General  Assembly,  which  is  as 

whether ^^^    follows :     ''If  any    person   not   employed 

pleading  and*  thcreou,  or  uot  au  officer  of  the  law  in  the  dis- 

charge  of  his  duty,  without  the  consent  of 
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the  person  having  the  same  in  charge,  shall  get  npon  or 
off  any  locomotive  engine  or  car  of  any  railroad  com- 
pany while  said  engine  or  car  is  in  motion  *  *  * 
he  shall  be  guilty  of  a  misdemeanor,  and  be  punished  by 
fine  not  exceeding  one  hundred  dollars,  or  be  imprisoned 
not  exceeding  thirty  days."  It  is  insisted  that  the  facts 
alleged  in  the  petition  show  that  plaintiff's  act  in  jump- 
ing from  the  train  was  in  violation  of  this  statute.  It 
is  to  be  observed,  however,  that  the  statute  does  not 
forbid  the  doing  of  the  act  under  all  circumstances.  If 
plaintiff  had  the  consent  of  the  conductor  to  alight  from 
the  train  while  it  was  in  motion,  she  did  not  incur  the 
penalty  imposed  by  it  by  doing  the  act.  If  she  cannot 
recover  because  of  the  statute,  it  is  because  she  acted  in 
violation  of  its  provisions.  Her  act  was  negligent, 
because  unlawful.  But  she  averred  in  her  petition  that 
she  was  not  guilty  of  any  negligence  contributing  to  her 
injury.  We  think  she  was  entitled  to  prove  that  she 
did  the  act  with  the  consent  of  the  conductor.  No 
other  averment  was  necessary  to  entitle  her  to  prove 
that  fact.  The  petition  is  therefore  sufficient,  and  the 
motion  in  arrest  of  judgment  was  properly  overruled. 

II.  There  was  evidence  given  on  the  trial  which 
tended  to  prove  that  the  circumstances  of  the  accident 

were  substantially  as  charged  in  the  peti- 

*•  ZZ I  "burden  tiou.    There  was  no  direct  evidence,  how- 

of  proof.        QYQY,  that  the  conductor,  who  was  in  charge 

of  the  train,  consented  that  plaintiff  might  alight  while 
it  was  in  motion.  Neither  was  it  shown  that  he  knew 
when  he  started  the  train  that  plaintiff  had  not  yet 
alighted  from  it.  Nor  was  the  question  whether  his 
consent  might  be  inferred  from  his  conduct  at  the  time 
submitted  to  the  jury.  But  the  case  appears  to  have 
been  tried  by  the  plaintiff  upon  the  theory  that  the 
question  whether  she  acted  upon  such  consent  in  jump- 
ing from  the  train  was  not  material. 

One  of  the  grounds  of  the  motion  for  a  new  trial  is 
that  the  verdict  is  not  sustained  by  the  evidence.  The 
case,  then,  presents  the  question  whether  a  person  who 
has  sustained  an  injury  while  alighting  from  a  moving 
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railway  train  can  maintain  an  action  therefor  without 
proof  that  he  was  an  employe  upon  the  train,  a  public 
officer  in  the  performance  of  his  duty,  or  that  he  did  the 
act  with  the  consent  of  the  person  in  charge  of  the  train, 
or  some  officer  of  the  railway  company.  And  we  deem 
it  proper  to  say,  in  this  connection,  that,  while  the  ques- 
tion was  probably  involved  in  some  of  the  cases  cited 
above,  in  which  we  had  occasion  to  consider  whether  the 
act,  as  matter  of  law,  was  negligent,  in  none  of  them 
was  the  point  made  that  it  amounted  to  a  violation  of 
the  statute  quoted.  Not  was  our  attention  directed  to 
that  statute  in  our  consideration  of  the  cases ;  so  that 
none  of  the  cases  can  be  regarded  as  determining  the 
question.  The  object  of  the  legislature  in  enacting  the 
statute  undoubtedly  was  to  prevent  the  injuries  which 
were  likely  to  result  from  the  doing  of  the  forbidden 
acts,  and  the  languagQ  made  use  of  leaves  no  room  for 
construction.  All  persons,  except  those  belonging  to 
the  three  excepted  classes,  are  forbidden,  under  the  pen- 
alty prescribed,  to  do  the  acts.  Unless  plaintiff  belonged 
to  one  of  the  excepted  classes,  then,  her  act  was  unlaw- 
ful and  criminal.  And  it  makes  no  difference  that  she 
was  impelled  to  do  the  act  by  the  fear  of  being  carried 
away  from  her  children,  or  that  she  had  reason  to 
believe  that  she  could  do  it  with  safety.  Excuses  equally 
good,  perhaps,  could  be  given  in  most  of  the  cases  where 
passengers  are  tempted  to  take  risks  of  doing  similar 
acts.  If  her  act  was  unlawful  and  criminal,  clearly  she 
cannot  recover,  for  her  injury  was  the  direct  consequence 
of  the  act,  and  the  law  will  not  afford  a  party  a  remedy 
for  an  injury  sustained  by  him  as  the  consequence  of 
his  own  act/  when  it  had  forbidden  him  in  advance  to  do 
that  act.  The  burden  was  on  plaintiff  to  prove  that  the 
circumstances  of  the  occurrence  were  such  that  she  was 
entitled  to  recover  for  the  injury  she  sustained,  and  the 
question  of  her  right  to  recover  depends  upon  whether 
her  own  act  was  lawful.  It  follows  necessarily  that  she 
is  not  entitled  to  recover  without  proof  that  she  was 
acting  lawfully  at  the  time.  But  it  is  insisted  that  the 
Vol.  74r-47   ' 
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consent  of  the  conductor  should  be  inferred  from  his 
conduct  at  the  time.  It  is  true,  doubtless,  that  consent 
may  be  shown  by  actions  as  well  as  by  express  words. 
It  may  be  inferred  from  the  conduct  of  the  party.  But 
in  such  cases  the  inference  is  one  of  fact,  and  it  was  for 
the  jury,  and  not  the  court,  to  determine  whether  the 
consent  of  the  conductor  was  to  be  fairly  inferred  from 
his  conduct.  We  think  that  the  motion  for  a  new  trial 
should  have  been  sustained  on  this  ground. 

III.     The  court  gave  the  following  instruction :    "  If 
you  find  from  the  weight  of  the  testimony  that  defend- 
ant's   employes  in  charge  of  the   train   in 
*  toward  iwtf-    questiou  stopped  it  at  the  proper  place  at 
aiightinr        the  depot  to  which  plaintiff  was  destined,,  to 
enable  her  to  alight,  and  negligently  failed 
to  assist  her  to  do  sOy  or  to  look  and  know  that  she  had 
left  the  train  in  safety,  and  negligently  started  the  train 
before  she,  in  the  exercise  of  diligence  to  do  so,  had 
reached  the  platform  of  the  depot,  and  without  any  fault 
on  her  part  she  was  thrown  down  and  injured,   substan- 
tially as  alleged,   your  verdict  should  be  for  plaintiff. 

The  doctrine  of  this  instruction  is  that  it  was  the 
duty  of  defendant's  employes  to  assist  plaintiff  to  alight 
from  the  train,  and  if  they  negligently  failed  to  perform 
that  duty,  and  started  the  train  without  looking  and 
seeing  that  she  had  left  it,  defendant  is  liable  for  the 
injury.  This  doctrine  cannot  be  sustained.  It  is 
undoubtedly  the  duty  of  a  railway  company  to  provide 
suitable  and  safe  means  for  entering  and  alighting  from 
its  trains.  But  having  done  this,  and  having  stopped 
its  train  in  proper  position  to  enable  passengers  to  avail 
themselves  of  those  means  in  entering  or  alighting,  it  is 
not  bound  to  render  them  personal  assistance.  The  con- 
tract of  the  carrier  is  that  he  will  carry  the  passenger 
safely  and  in  a  proper  carriage,  and  afford  him  con- 
venient and  safe  means  for  entering  and  alightiilg  from 
the  vehicle  in  which  he  carries  him,  but  he  does  not  con- 
tract to  render  him  personal  service  or  attention  beyond 
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that.  The  train  in  question  was  stopped  at  the  platform 
of  the  depot,  and  there  is  no  complaint  that  that  was 
not  a  convenient  and  safe  place  for  alighting  from  the 
train.  While  defendant  was  bound  to  keep  its  train 
standing  at  the  platform  a  reasonable  time  to  enable 
plaintiff  to  alight  in  safety,  it  was  not  bound  to  assist 
her  in  alighting.  It  was  held  by  this  court  in  Allender 
V.  Chicago^  R.  L  &  P.  Ry  Co.^  37  Iowa,  264,  and  in  the 
same  case,  43  Iowa,  276,  that  whether  the  carrier  was 
bound  to  assist  the  passenger  in  entering  or  alighting 
from  the  car  was  a  question  of  fact  to  be  determined  by 
the  jury.  But  in  that  case  the  passenger  was  required 
to  get  upon  the  car  at  a  point  where  no  platform  or  other 
convenience  for  entering  it  was  provided,  and  the  hold- 
ing was  based  on  that  state  of  facts.  Our  holding  in  the 
present  case  is  not  in  conflict  with  the  holding  in  that. 

IV.  The  circuit  court  told  the  jury  in  an  instruc- 
tion that,  if  they  found  for  plaintiff,  they  should  consider 
6.  praaoHAiin-  *^®  physical  pain  which  she  had  already 
a^:^ma-  sustaiued  lu  cousequeuce  of  the  injury. 
tajJ^^Si-  Also  that,  *4f  they  found  that  her  injuries 
rtrootion.  'i^ere  permanent,  they  should  consider  such 
inconvenience  of  getting  about  and  pain  as  they  should 
find  reasonably  certain  to  result  therefrom  in  the  future, 
and  award  her  such  sum  as  damages  as  will  reasonably 
and  fairly  compensate  her  therefor."  Exception  is  taken 
to  the  language  of  the  quotation.  There  was  evidence 
which  tended  to  prove  that  plaintiff  had  not  recovered 
from  the  injury  at  the  time  of  the  trial,  and  that  she 
still  suffered  pain  from  it,  and  that  her  use  of  one  of  her 
limbs  was  greatly  impaired  by  it.  But  the  physicians 
who  had  attended  her  were  not  able  to  determine  whether 
she  would  recover,  or  whether  the  injury  would  prove 
to  be  permanent.  The  point  urged  by  counsel  is  that  the 
evidence  did  not  warrant  the  court  in  submitting  to 
the  jury  the  question  whether  the  injury  was  perma- 
nent. But  wei  think  the  instruction,  fairly  considered, 
does  not  submit  that  question  as  an  element  in  the  case. 
There  was  evidence  tending  to  prove  that  plaintiff  would 
in  the  future  suffer  pain  and  inconvenience  from  the 
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injury.  If  so,  she  was  entitled  to  be  compensated  there- 
for, if  defendant  is  liable  for  the  injury,  whether  it  is 
permanent  or  not.  And  those  are  the  matters  which  the 
jury  were  directed  to  consider,  in  awarding  the  damages. 
The  instruction  affords  defendant  no  just  ground  of 
exception.  For  the  errors  pointed  out  the  judgment 
must  be 

Reversed. 


Clancy  v.  Kenwobthy  et  ah  - 

m 

Constable:  OFFiaAL  bond:  liabujty  of  sureubs  fob  acib  of 
OPPRESSION :  PLBADmo.  Actlon  a^^ainst  a  ooDBtable  and  his  snitt- 
ties  on  his  official  bond.  The  bcmd  was  in  the  form  prescribed  bj 
statute  ( Code,  sec.  674 ),  and  required  the  principal  to  *'  faithfully 
and  impartially,  without  fear,  favor,  fraud  or  oppression,  discharge 
all  the  duties  •  *  •  of  his  office."  The  action  was  for  a  breach 
of  the  conditions  of  the  bond  in  unlawfuUy,  maliciously  and 
oppressively  arresting,  imprisoning  and  prosecuting  the  plaintiff. 
The  petition  averred  that  the  acts  complained  of  were  done  by  the 
constable  under  color  and  by  virtue  of  lus  office,  but  shows  that 
they  were  unlawfully,  maliciously  and  oppressively  done,  without 
probable  cause.    Hdd-^ 

(1)  That  tlv9  petition  properly  alleged  a  breach  of  the  conditions 
of  the  bond. 

(2)  That  the  sureties  could  not  escape  liability  on  the  ground 
that  the  acts  complained  of  were  instigated  wholly  by  private 
malice,  and  were  in  no  way  connected  with  the  duties  of 
their  principal  as  constable. 

Appeal  from  MahasJca  District  Court, — Hon.  W.  R. 

Lewis,  Judge. 

Filed,  December  7,  1887. 

Action  upon  the  official  bond  of  a  constable,  to 
recover,  against  the  principal  and  sureties,  for  a  breach 
of  its  conditions.  There  was  a  judgment  upon  a  verdict 
for  plaintiff    Defendants  appeal.  * 

Nelson  cfe  Williams  and  W.  8.  Kenwarthpn  for 
appellants. 
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Phillips  <fe  Oreer^  for  appellee. 

Beck,  J. — I.  The  bond  sued  on  is  in  the  form  pre- 
scribed by  statute  (Code,  sec.  674),  and  obligates  the 
principal  to  render  a  true  account  of  his  office  as  consta- 
ble, to  pay  over  all  moneys  coming  to  his  hands  in  the 
discharge  of  his  official  duties,  etc.,  and  to  "faithfully 
and  impartially,  without  fear,  favor,  fraud  or  oppres- 
sion, discharge  all  the  other  duties  now  or  hereafter 
required  of  his  office  by  law."  The  petition  allegeq  a 
breach  of  the  conditions  of  the  bond  in  the  following 
language:  "That  on  or  about  the  nineteenth  day  of 
September,  1886,  the  said  J.  C.  Kenworthy,  as  said  con- 
stable, under  color  and  by  virtue  of  his  said  office  and 
his  official  position,  did  maliciously,  unlawfully,  and 
without  reasonable  or  probable  cause,  and  without  war- 
rant or  any  process  of  any  court,  arrest  the  plaintiff, 
and  incarcerate  him  in  the  jail  of  said  county,  and  keep 
him  confined  there  for  the  space  of  about  twelve  hours, 
and  during  one  night ;  that  at  the  time  of  said  arrest  the 
said  defendant,  under  pretense  of  necessity  in  order  to 
accomplish  said  arrest,  did,  without  any  cause  or  prov- 
ocation, and  without  reasonable  or  probable  cause 
therefor,  brutally,  oppressively,  maliciously  and  unlaw- 
fully strike,  beat,  bruise  and  wound  with  a  club  the  said 
plaintiff  on  the  head,  and  severely  injure  and  cut  the 
head  9f  the  plaintiff,  and  cause  him  great  bodily  and 
mental  pain  and  suffering ;  that,  after  he  had  so  arrested 
and  stricken  and  wounded  the  plaintiff,  the  said  defend- 
ant placed  and  incarcerated  the  plaintiff  in  said  jail  as 
aforesaid,  without  having  or  procuring  any  care  or  atten- 
tion or  medical  treatment  to  be  given  to  the  plaintiff,  or 
the  wounds  thus  made  and  inflicted  upon  him,  although 
the  plaintiff  was  badly  cut  about  and  upon  the  head, 
and  bleeding  and  suffering  severely,  but  left  plaintiff  in 
said  jail  until  the  following  day  before  said  wound  was 
dressed  ;  that  afterwards,  and  while  the  said  defendant 
still  had  the  said  plaintiff  in  custody,  to-wit,  September 
14,  1885,  the  said  Kenworthy  claimed  that  he  arrested 
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the  plaintiff  because  he  found  him  in  a  state  of  intoxi- 
cation, and  filed  an  information  against  plaintiff,  charg- 
ing him  with  said  offense  before  one  E.  D.  McNeilan,  a 
justice  of  the  peace  in  and  for  said  county,  and  prose- 
cuted the  plaintiff  on  said  information  for  said  crime ; 
that  the  said  prosecution  is  at  an  end,  and  the  plaintiff 
has  been  duly  acquitted  of  said  charge ;  that  the  said 
charge  and  information  so   made  and  filed,  and  said 
prosecution  by  said  defendant,  was  false,  malicious,  and 
without  reasonable  or  probable  cause,  and  was  done  by 
said  defendant  for  the  purpose  of  attempting  to  cover 
up  and  justify  his  offensive  and  malicious  acts  and  con- 
duct in  arresting  and  beating  the  plaintiff,  as  aforesaid, 
and  harassing,  annoying  and  oppressing  the  plaintiff." 
The  jury  found  a  general  verdict  for  plaintiff,  and 
special  findings  to  the  effect  that  the  constable  did  not 
believe,   and  had  no  probable  cause  to  believe,   that 
plaintiff  was  intoxicated  at  the  time  of  the  arrest ;  that 
he  had  no  probable  cause  for  filing  the  information  ;  and 
that  he  used  more  force  in  making  the  arrest  than  he 
was  authorized  to  believe  was  necessary.   The  defendant 
moved  the  court  to  arrest  the  judgment  on  the  following 
grounds:    ^^ First.    The  j^etition  does  not  state  facts 
sufEicient  to  constitute  a.  cause  of  action,  in  that  the 
petition  shows  that  the  defendant  J.  C.  Kenworthy  was 
a  trespasser,  and  not  engaged  in  the  line  of  his  official 
duty  in  any  of  the  acts  complained  of  in  the  petition, 
and  hence  the  sureties  on  the  bond  sued  on  are  not  liable 
therefor,  and  this  action  on  the  bond  cannot  be  main- 
tained.    Second,  The  petition  and  special  verdicts  show 
(1)  that  the  defendant  J.  C.  Kenworthy  arrested  and 
imprisoned  the  plaintiff  without  a  warrant,  and  filed  an 
information  against  him  for  being  found  in  a  state  of 
intoxication,  and  that  the  defendant  Kenworthy  did  all 
that  without  probable  cause,  and  without  believing  that 
the  accused  was  guilty  thereof ;  ( 2 )  that  in  making  said 
arrest  the  said  J.  C.  Kenworthy  acted  maliciously,  and 
used  excessive  force ;    ( 3 )    that   in    imprisoning    the 
defendant,  and  in  instituting  the  criminal  proceedings, 
and  in  making  the  arrest,  the  said  J.  C.  Kenworthy  was 
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not  actuated  by  the  motives  of  vindicating  or  enforcing 
the  law  against  being  found  in  a  state  of  intoxication, 
but  by  some  private  and  malicious  purpose,  and  the 
sureties  on  the  bond  are  not  liable  for  such  a  trespass  on 
the  person,  nor  for  such  a  malicious  prosecution,  neither 
being  in  any  manner  connected  with  his  duty  as  con- 
stable." 

This  motion  was  overruled.  The  only  error  assigned 
by  defendants  involves  the  correctness  ^of  this  ruling. 

II.  We  are  of  the  opinion  that  the  petition  alleges 
a  sufficient  cause  of  action  against  the  defendants.  The 
official  character  of  the  principal  defendant,  and  that 
the  arrest  was  made  in  the  discharge  of  the  functions  of 
the  oflSce  of  the  constable,  are  alleged.  He  was  author- 
ized to  make  the  arrest  without  a  warrant.  Code,  sees. 
1648,  4109,  4200.  The  petition  avers  that  the  arrest  was 
made  under  color  and  by  virtue  of  the  office  of  consta- 
ble held  by  the  principal  defendant,  but  shows  that  it 
was  unlawfully  and  oppressively  made,  without  prob- 
able cause.  It  is  thus  shown  that  he  partially,  fraudu- 
lently and  oppressively  discharged  the  duties  of  the 
office  in  arresting  plaintiff.  It  thus  clearly  appears, 
from  the  allegations  of  the  petition,  that  the  conditions 
of  the  bond  were  violated;  and,  as  plaintiff  is  the 
injured  party,  he  may  maintain  this  action  to  recover  on 
the  bond  the  damages  he  has  sustained. 

III.  But  it  is  insisted  that,  as  the  constable  is  shown 
to  have  had  no  lawful  authority  to  arrest  plaintiff,  his 
act  was  therefore  not  done  in  the  line  of  his  duty.  In 
truth  his  act  was  in  the  line — direction — of  official  duty, 
but  was  illegal  because  it  was  in  excess  of  his  duty.  In 
the  discharge  of  official  functions  he  violated  his  duty, 
and  oppressed  the  plaintiff.  This  is  all  there  is  of  it. 
If,  in  exercising  the  functions  of  his  office,  defendant  is 
not  liable  for  acts  because  they  are  illegal  or  forbidden 
by  law,  and  for  that  reason  are  trespasses  or  wrongs,  he 
cannot  be  held  liable  on  the  bond  at  all,  for  the  reason  that 
all  violations  of  duty  and  acts  of  oppression  result  in 
trespasses  or  wrongs.  For  lawful  acts  in  discharge  of 
his  duty  he  of  course  is  not  liable.     It  follows  that,  if 
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defendant's  position  be  sound,  no  action  can  be  main- 
tained npon  the  bond  in  any  case.    In  support  of  our 
conclusions,  see  Tieman  v.  How^  49  Iowa,  312. 
The  judgment  of  the  district  court  is 

Affibmisd. 


The   Independent   District   of   Fairfield    v. 

Farmer  et  ah 

A.ppeal :  LAW  CASE  :  BUX  OF  EXCEPTIONS  TO  BUUNGS  ON  BYIDSNCE  :  BY 

WHOM  TO  BE  SIGNED.  A  biU  of  exceptions  to  rulings  on  evidence  in 
the  trial  of  an  ordinary  action  at  law  must  be  signed  by  the  judge, 
or,  in  case  he  refuses  to  sign  the  same,  by  the  by-standers.  (Code, 
sees.  2881-2885.)  It  is  not  sufficient  that  the  biU  be  noted  by  the 
short-hand  reporter  and  included  in  the  extended  transcript  of  his 
notes,  which  is  certified  by  him. 

Appeal  from  Jefferson  District  Court 

Filed,  D  eoember  9,  1887. 

Action  at  law.  Trial  to  the  court,  judgment  for  the 
plaintiff,  and  the  defendant  Crawford  appeals. 

Leggett  &  McKemey  and  M.  A.  McCoid,  for 
appellant. 

D.  P.  Stubbs,  for  appellee. 

Seevers,  J. — The  errors  assigned  are  that  the  court 
erred  in  admitting  evidence  to  which  the  appellant 
objected.  The  abstract  sets  out  the  objections  made, 
the  rulings  of  the  court,  and  states  that  the  appellant 
excepted  thereto  ;  and  it  further  states  that  it  contains 
'*  all  the  evidence  that  was  offered  or  introduced  on  the 
trial  of  the  cause.  The  evidence  was  taken  down  by  the 
official  short-hand  reporter  of  the  court,  and  was 
extended  by  him,  and  preserved  by  a  bill  of  exceptions 
as  provided  by  statute,  and  made  a  part  of  the  record." 
An  additional  abstract  has  been  filed  by  the  appellee, 


SUPPLEMENT,  745 


The  Ind.  DiBtricfc  of  Fairfield  v.  Farmer. 


which  denies  that  the  abstract  "  contains  all  the  evi- 
dence^ offered  or  introduced  on  the  trial  of  the  cause ; 
denies  that  any  exceptions  were  taken  to  the  rulings  of 
the  court,  or  that  the  court  made  any  rulings  thereon." 
The  statements  in  the  abstract  filed  by  the  appellee  are 
denied  in  an  amended  abstract  filed  by  appellant.  It 
will  be  observed  that  the  abstiact  filed  by  the  appellee, 
in  substance,  states  that  no  bill  of  exceptions  was  signed 
by  the  court,  or  rather  that  the  rulings  made  by  the 
court  were  not  preserved  by  a  bill  of  exceptions.  As  no 
bill  of  exceptions  is  set  out  by  the  appellant  in  the 
amended  abstract,  it  is  doubtful  whether  we  are  required 
to  look  into  the  transcript,  but  we  have  done  so,  and 
find  that  the  claimed  bill  of  exceptions  was  noted  by  tHe 
reporter,  and  that  he  has  extended  or  made  a  transcript 
of  his  notes,  and  has  certified  thereto  as  above  stated. 

The  appellee  has  filed  a  motion  to  strike  out  the 
evidence,  and  affirm  the  judgment  and  rulings  of  the 
court  in  admitting  evidence,  on  the  ground  that  the  evi- 
dence and  such  rulings  have  not  been  preserved  by  a 
bill  of  exceptions.  This  leads  to  the  inquiry  as  to 
whether  it  is  essential,  in  the  absence  of  a  statute  pro- 
viding otherwise,  that  a  bill  of  exceptions  must  be 
signed  by  the  judge.  A  bill  of  exceptions  is  defined  to 
be  an  "  objection  made  by  a  party  in  a  cause  to  the 
decision  of  the  court,  on  a  point  of  law,  which,  in  the 
confirmation  of  its  accuracy,  is  signed  and  sealed  by  the 
judge  or  court  who  made  the  decision."  Bouv.  Law 
Diet.  175.  See,  also,  Mays  v.  Deaver^  1  Iowa,  216.  It 
may  be  conceded  that  the  statute  provides  that,  as  to 
some  matters,  it  is  not  essential  that  the  exceptions 
shall  be  signed  by  the  judge ;  but  such  is  not  the  case 
as  to  the  matter  in  hand.  As  to  it  the  statute  implies, 
if  it  does  not  in  terms  so  provide,  that  the  exceptions 
shall  be  so  signed,  or  by  the  by-standers,  which  in  a 
proper  case  is  deemed  equivalent  to  a  signing  by  the 
judge.  Code,  sees.  2831-2835  inclusive.  The  latter 
section  provides,  if  the  judge  refuses  to  sign  a  true  bill 
of  exceptions,  that  it  may  be  signed  by  the  by-standers, 
btit  no  provision  is  made  that  it  may  be  signed  by  the 
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reporter.     The  presumption  obtains  that  all  qaestions 
of  law  are  correctly  decided  by  the  court,  and  he  who 
asserts  the  contrary  must  exhibit  to  this  court  a  bill  of 
exceptions  signed  by  the  judge  or  by  by-standers,  show- 
ing the  exact  question  presented  to  the  court,  and  how 
it  was  decided,  before  we  are  authorized  to  review  it, 
unless  there  is  a  statute  which    provides    otherwise. 
While  it  is  true  that  no  particular  form  is  required^ 
such  signature  or  signatures  is  an  essential  prerequisite. 
We  have  no  occasion  to  determine  what  the  rule  is 
in  equity  causes  in  relation  to  identifying  the  evidence. 
For  the  reason  that  the  rulings  of  the  court  to  which 
errors  are  assigned  have  not  been  preserved  and  identi- 
fied by  a  bill  of  exceptions,  the  judgment  of  the  district 
court  is 

Affibmed. 
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Cook  v.  The  Federal  Life  Association. 

Life  Insturance  :  action  on  polioy  :  defense  :  misrepbbsbntations 

IN  APPLICATION  :  APPLICATION  NOT  INDORSED   ON   POLIOY  :  CHAFTEB 

2tl,  LAWS  OF  1880.  Action  on  a  life  insurance  policy.  To  an 
answer  setting  up  false  representations  on  the  part  of  the  assured 
in  his  application,  a  demurrer  was  sustained,  on  the  ground  that  a 
copy  of  the  application  was  not  indorsed  upon,  or  attached  to,  the 
policy,  as  required  by  section  two,  chapter  211,  Laws  of  1880,  to  be 
done,  in  order  to  enaMe  the  company  to  rely  upon  such  application, 
or  statements  therein,  in  defense  to  an  action  on  the  policy.  To 
the  ruling  sustaining  the  demurrer  defendant  objects,  on  the  ground 
that  said  chapter  has  no  reference  to  life  insurance  companies  ;  but 
held  that  such  objection  was  not  weU  taken  as  to  said  section  two, 
and  that  the  demurrer  was  properly  sustained. 

Appeal  from  Scott  District   Court. — Hon.  A.  J. 

Leffingwell,  Judge. 

Filed,  December  14,  1887. 

Action  upon  a  life  insurance  policy.  There  was  a 
demurrer  to  the  answer,  which  was  sustained.  Defend- 
ant appeals* 
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Oeo.  E.  Hubhell^  for  appellant. 

Cook  &  Dodge  and  Nathaniel  French^  for  appellee. 

RoTHROCK,  J. — The  policy  upon  which  this  action 
is  founded  was  issued  to  William  E.  Cook  and  payable 
to  the  plaintiff,  Amanda  M.  Cook,  who  is  his  widow. 
The  answer  pleads  several  defenses,  one  of  which  is  that 
the  insured,  at  the  date  of  the  policy,  was  afflicted  with 
piles.  Another  defense  is  that  the  insured  was,  at  the 
date  of  the  policy,  addicted  to  the  immoderate  use  of 
intoxicating  liquors,  and  that,  as  a  result  thereof,  he 
had  a  disease  called  "eZeZirmm  tremens. ^^  It  appears 
from  the  averments  of  the  answer  that,  when  the  con- 
tract of  insurance  was  entered  into,  the  insured,  in  a 
Written  application  therefor,  was  interrogated  as  to  his 
physical  health,  and  as  to  his  habits,  and  that  he 
answered  therein  that  he  was  not  addicted  to  the  immod- 
erate use  of  intoxicating  liquors,  and  that  he  did  not 
have  the  disease  called  "piles."  It  is  alleged  that  the 
answers  to  these  questions  were  false  and  fraudulent, 
and  that  by  reason  thereof  the  plaintiff  had  no  right  of 
action  upon  the  policy.  The  demurrer  was  upon  the 
ground  that  the  matters  averred  in  the  answer  were  not 
a  defense  to  the  action,  because  a  copy  of  the  applica- 
tion for  the  insurance  was  not  endorsed  upon,  nor 
attached  to,  the  policy.  Whether  the  defendant  may 
avail  itself  of  the  defenses  pleaded,  conceding  the  fact 
to  be  that  a  copy  of  the  application  is  not  endorsed 
upon,  nor  attached  to,  the  policy,  is  the  sole  question 
presented  for  determination. 

The  question  involves  an  examination  of  chapter 
211  of  the  Acts  of  the  Eighteenth  General  Assembly. 
The  title  of  the  act  is  in  these  words :  "  An  act  relat- 
ing to  insurance  and  fire  insurance  companies."  The 
first  section  is  as  follows :  "  Any  person  who  shall  here- 
after solicit  insurance,  or  procure  applications  therefor, 
shall  be  held  to  be  the  soliciting  agent  of  the  insurance 
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company  or  association  issuing  a  policy  on  sach  applica- 
tion, or  on  a  renewal  thereof,  anything  in  the  applica- 
tion or  policy  to  the  contrary  notwithstanding."  Section 
two  is  as  follows  :     ''All  insurance  companies  or  associ- 
ations shall,  upon  the  issue  or  renewal  of  any  policy, 
attach  to  such  policy,  or  endorse  thereon,  a  true  copy  of 
any  application  or  representations  of  the  assured,  which, 
by  the  terms  of  such  policy,  are  made  a  part  thereof,  or 
of  the  contract  of  insurance,  or  referred  to  therein,  or 
which  may  in  any  manner  affect  the  validity  of  such 
policy.    The  omission  so  to  do  shall  not  render  the  pol- 
icy invalid,  but,  if  any  company  or  association  neglects 
to  comply  with  the  requirements  of  this  section,  it  shall 
forever  be  precluded  from  pleading,  alleging  or  proving 
such  application  or  representations,  or  any  part  thereof, 
in  any  action  upon  such  policy ;  and  the  plaintiff  in  any 
such  action  shall  not  be  required,  in  order  to  recover 
against  such  company  or  association,  either  to  plead  of 
prove  such  application  or  representations,  but  may  do 
so  at  his  option."     Section  three  of  the  act  appears  to 
.  refer  to  fire  insurance  companies.    It  has  several  provis- 
ions which  are  inapplicable  to  life  insurance ;  such  as 
that,  in  case  of  loss  of  any  insured  building,** 'the 
amount  stated  in  the  policy  shall  be  received  as  prima^ 
facie  evidence  of  the  insurable  value  of  the  property  at 
the  date  of  the  policy."     The  closing  sentence  of  the 
section  is  as  follows :     "  All  the  provisions. of  this  chap- 
ter shall  apply  to  and  govern  all  contracts  and  policies 
of  insurance  contemplated  in  this  chapter,  anything  in 
the  policy  or  contract  to  the  contrary  notwithstanding." 
Considering  the  title  of  the  act  and  all  of  its  provis- 
ions, it  seems  to  us  to  be  very  clear  that  it  applies  in 
its  first  and  second  sections  to  all  kinds  of  insurance. 
There  can  be  no  doubt  that  section  one  applies  to  any 
and  all  classes  of  insurance,  whether  life,  fire,  marine, 
insurance  of  live  stock,  or  any  other  kind  of  insurance ; 
and  the  same  may  be  said  of  the  second  section.    To 
hold  otherwise  would,  it  seems  to  us,  be  inconsistent  with 
and  repugnant  to  the  title  of  the  act.     If  all  insurance 
was  not  contemplated,  the  title  would  have  been  simply 
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"An  act  relating  to  fire  insurance  companies.''  The 
general  term,  "  relating  to  insurance,"  if  all  insurance 
was  not  intended,  would  not  have  been  used.  We  are 
not  disposed  to  hold  that  such  unnecessary  repetition 
would  have  occurred  in  the  title.  The  publication  was 
made  by  the  secretary  of  state  in  the  usual  way.  He 
first  gives  the  number  of  the  chapter,  followed  by  a 
heading  in  these  words :  "  Relating  to  Fire  Insurance. " 
There  are  also  the  marginal  notes  required  by  section 
thirty-five  of  the  Code.  The  marginal  notes  are  no  part 
of  the  statute.  They  are  merely  for  convenience  in 
examining  it.  The  head-lines  are  not  provided  for  by 
statute,  and  yet  they  are  inserted,  probably  for  the  same 
purpose  as  the  marginal  notes.  But  these  are  not  to  be 
considered  in  construing  the  statute,  for  the  simple  rea- 
son that  they  are  not  a  part  of  the  law.  We  are  asked 
to  hold,  because  of  the  head-line,  and  because  of  the 
arrangement  of  this  statute  iin  our  Annotated  Code, 
with  reference  to  other  statutes,  that  the  act  in  question 
has  no  reference  to  life  insurance  companies.  We  can- 
not so  hold,  in  view  of  the  fact  that  the  second  section 
requiring  the  application  to  be  attached  to,  or  indorsed 
on,  the  policy,  applies  in  terms  to  "all  insurance  com- 
panies," and  there  is  no  good  reason  why  it  ought  not 
to  apply  to  life  insurance  companies. 

Affibmed. 


I 
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Watkins  v.  Jenkins  et  al. 

Will :  CONSTRUCfnON :  APPLICATION  OF  ASSETS  TO  PAYMENT  OF  DEBTS. 

On  the  petition  of  the  executor  certain  provisions  of  a  wiU,  which 
relate  to  the  application  of  the  assets  to  the  payment  of  the  debts, 
are  construed.    (See  opinion  for  will  and  decree  construing  same.) 

Appeal  from  Scott  Circuit  Court. — Hon.  Nathaniel 

French,  Judge. 

Piled,  Deoembeb  19,  1887. 
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Action  wherein  the  plaintiff,  as  execntor,  prays  for 
a  decree  fixing  the  interpretation  of  the  will  of  liis 
testate.  A  decree  answering  the  prayer  of  the  petition 
was  rendered,  from  which  a  part  of  the  defendants 
appeal.  ^ 

2).  B.  NasJi^  for  appellants. 

CooJc  &  Bodge,  for  appellee. 

Beck,  J. — I.  The  plaintiflP,  the  execntor  of  the 
estate  of  William  E.  Haskins,  deceased,  presented  his 
petition  to  the  district  court,  alleging  that  the  con- 
struction and  meaning  of  some  of  the  provisions  of  the 
will  under  which  he  is  acting  are  involved  in  doubt,  and 
that  it  is  necessary  that  such  provisions  be  judicially 
construed.  The  portion  of  the  petition  presenting  the 
questions  for  determination  arising  in  the  construction 
of  the  will,  and  the  parts  of  the  will  and  codicils  neces- 
sary to  be  considered  in  making  such  construction,  are 
presented  by  the  abstract  in  the  following  language : 

"PETITIOlSr. 

*'(3)  That  petitioner  presents  for  the  court's  con- 
sideration, with  respect  to  their  construction  and  mean- 
ing, the  following  provisions  of  said  will : 

*' Sections  four  and  thirteen  thereof:  Can  peti- 
tioner sell  the  north  half  of  said  town  lot,  and  apply 
the  proceeds  as  payment  on  the  fifteen  hundred  dollar 
mortgage  which  is  on  the  farm  t    *    *    * 

'•Sections  four  and  eighteen  of  will,  and  section 
two,  codicil  one,  and  section  two,  codicil  three: 
(a)  Shall  the  trustee  pay  off  the  mortgage  of  fifteen 
iiundred  dollars  which  is  on  the  farm  ?  {b)  Shall  he 
do  so  with  the  general  funds  of  the  estate  1  ( c )  If  so, 
shall  he  reserve  a  lien  in  favor  of  the  general  estate 
against  said  farm  for  amount  of  such  payments 
(d)  Shall  he  refund  the  debt,  and  make  a  new  mort- 
gage at  eight  per  cent.  ?  If  so,  shall  he  mortgage  the 
fee,   or  only  Harriet  Purdy's  life  estate t     {e)   The 
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trustee  has  expended  some  of  the  general  funds  x)f  the 
estate  in  making  payment  of  two  notes, — one  for  one 
hundred  and  twenty-five  dollars,  and  one  for  fifteen 
dollars, — which  were  giyen  by  testator  for  articles 
bought  for  the  farm.  Question.  Should  the  trustee 
sell  the  town  lot  ( sees.  4  and  13 ),  and  from  the  \pro- 
ceeds  pay  the  general  fund  what  said  notes  amounted  to 
when  paid?  The  trustee  has  also  made  permanent 
improvements  on  the  farm  from  proceeds  of  the  rents. 
Question.  Can  trustee,  from  the  sale  of  the  lot,  repay 
upon  the  fifteen  hundred  dollar  mortgage  an  amount 
equal  to  what  was  so  expended  in  such  i)ermanent 
improvements  out  of  suchr  rents,  which  rents  could 
have  been  applied  on  the  mortgage  \    *    *    *  " 

"will. 
"I  devise    *    *    *   to  Charles S.  Watkins    *    *    * 
all  my  property,  real  and  personal  and  mixed,     *    *    * 
in  trust    *    *    *    for  the  following  uses  and  purposes : 

*  *  *  ( 4 )  To  deliver -to  my  daughter,  Harriet  ( wife 
of  Wm.  Purdy),  all  my  household  goods  *  *  * 
including  silver  and  plated  ware,  also    *    *    *    bnggy, 

*  *    *    blankets,     *    *    *    robe,"  harness  and  sleigh, 

*  *  *  all  of  which  I  bequeath  to  her.  Also  to 
deliver  to  said  Harriet,  on  the  first  day  of  March  next 
after  my  decease,  the  full  possession  of  the  following 
tracts  and  parcels  of  ,  real    estate,    situated  in  Scott 

.county,  Iowa,  to- wit :  The  certain  farm  of  one  hundred 
and  fourteen  *  *  *  acres,  situated  in  Pleasant 
Valley  township,  formerly  belonging  to  S.  P.  Matthews, 
and  which  I  purchased  of  him  by  written  contract  for 
deed,  of  date  October,  1882,  providing  for  the  delivery 
to  me  by  said  Matthews  of  a  deed  thereof,  on  the  first 
day  of  January,  1883  ;  also  the  north  half  of  the  lot  of 
land  situated  on  the  east  side  of  Brady  street,  north  of 
Sixteenth  street,  in  Davenport;  *  *  *  in  which  said 
farm  property,  and  in  which  said  north  half  of  said  lot 
of  land,  respectively,  I  hereby  bequeath  to  her,  said 
Harriet,  a  life  estate  during  her  natural  life.  And  it  is 
my  will  during  the  existence  of  said  life  estate  in  each 
of  said  tracts  and  parcels  of  land,  said  Harriet  shall 
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keep  the  improvements   thereon  in  good  repair,  and 
keep  the  taxes  paid,  and  the  tenements  thereon  prox>- 
erly  insured.     And  in  case  said  trustee  shall  at  any 
time  think  it  for  the  best  interests  of  said  Harriet,  he  is 
hereby  authorized  to  sell  the  north  half  of  said  lot  of 
land  above  described,   and  expend   the  net  proceeds 
thereof   in  making  any    improvements    on  said  farm 
property  he  may  deem  best ;  and  the  life  estate  in  said 
north   half  of  said  lot    *    *    *    is  made  subject  to 
such  sale  for  such  purpose.      And  it  is  further  my  will, 
as  soon  as  practicable  after  the  decease  of  said  Harriet, 
that  said  trustee  shall  sell  said  farm  property,  and  the 
'  tract  of  real  estate  last  above  described  (  if  not  already 
having  been  sold  to  make  improvements  on  said  farm 
property,  as  above  provided ) ;  said  trustee  using  liis 
discretion  as  to  the  terms  of  sale.    *    *    *    And  it  is 
further  my  will  that    *    *    *    said  trustee  shall  pay 
the  net  proceeds  of  such  sale  or  sales  to  such  child  or 
children  of  said  Harriet  as  shall  survive  her,  share  and 
share  alike ;  such  payment  to  be  made  to  each  such 
child  upon  attaining  the  age  of  twenty-five  years,  if 
not  already  having  attained  such  age ;  and,  if  neces- 
sary, such  proceeds  are  to  be  invested  by  said  trustee  to 
that  end, — which   said   distributive    shares    I   hereby 
bequeath  to  them,  respectively."     *'(13)  It  is  my  will 
that  said  trustee  be  authorized  at  any  time  during  the  life 
of  said  Harriet,  in  his  discretion,  to  sell  the  north  half  of 
said  real  estate  situated  on  the  west  side  of  Brady  street, 
north  of  Sixteenth  street,  in  which  I  have  bequeathed 
to  her  a  life  estate,  and  apply  the  net  proceeds  thereof 
in  making  improvements  on  the  above-mentioned  farm 
proi)erty ;  and  the  bequest  of  said  life-estate    *    *    * 
is  subject  to  this  provision.     Said  trustee,  in  his  action 
in  the  matter,  is  to  be  guided  by  the  best  interest  ol 
Harriet.     *    *    *    (18)  I  having  purchased  the  farm 
property  above  mentioned  from  S.  P.  Matthews  by  con- 
tract for  deed,  of  date  October  25,  1882,  which  contract 
provides  that  the  sale  shall  be  finally  consummated  on 
the  first  day  of  January,  1883,  by  the  said  Matthews 


SUPPLEMENT.  763 


Watkins  ▼.  Jenkins. 


delivering  to  me  a  good  and  sufficient  deed  of  convey- 
ance of  said  farm,  and  by  the  said  Matthews  receiving 
from  me  a  certain  house  and  lot  on  the  east  side  of 
Famam  street,  near  Locust  street,  and  the  payment  by 
me  of  the  balance  of  the  purchase  money  with  and 
out  of  the  avails  of  certain  mortgages  owned  by  me,  it 
is  my  will  that  said  trustee  shall  carry  out  and  consum- 
mate the  purchase  of  said  farm  in  accordance  with  said 
contract.    *    *    *** 

"  Codicil  1. 

"  (2)  It  is  my  will  that  said  trustee  shall,  for  the 
period  of  six  years  next  after  my  decease,  have  control  of 
the  possession  of  the  farm  mentioned  in  my  last  will  (and 
which  I  purchased  of  S.  P.  Matthews),  together  with  the 
rents,  issues  and  profits  thereof,  and  shall,  during  that 
period,  so  far  as  practicable,  pay  from  and  out  of  such 
rents,  issues  and  profits  any  mortgage,  incumbrance,  or 
any  charge  upon  said  farm,  and  existing  as  an  indebted- 
ness properly  chargeable  against  my  estate  ;  and,  also, 
shall  further  pay,  during  the  aforesaid  period  of  time,  out 
of  such  rents,  issues  and  profits,  all  other  indebtedness, 
either  evidenced  by  promissory  notes,  or  in  op^n  accounts 
against  my  estate,  and  which  indebtednei^s  accrued 
through  and  by  means  of  purchases  by  me  of  agricul- 
tural implements,  horses,  hay,  etc.,  and  now  being  and 
used  upon  the  aforesaid  farm  by  Wm.  Purdy  as  my 
tenant.  But  it  is  my  will  that  my  said  trustee  shall  so 
control  such  possession  of  such  farm,  and  such  rents, 
issues  and  profits,  and  the  payment  from  and  out  of  the 
same  any  such  indebtedness  or  incumbrance  as  afore- 
said, in  view  of  the  promotion  of  the  best  interest  and 
welfare  of  my  daughter,  Harriet ;  it  being  my  will  that 
said  Harriet  shall  yearly  receive  all  the  net  rents  and 
profits  of  said  farm  which  may  be  consistent  with  the 
due  satisfaction  of  any  such  indebtedness  as  aforesaid 
within  a  reasonable  time,  and  after  the  paying  all  the 
yearly  taxes,  proper  repairs,  and  insurance  on  said  farm, 
which  it  is  my  will  shall  be  paid  from  and  out  of  such 
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rents,  issues  and  profits.  All  the  provisions  of  my  last 
will  is  hereby  modified  so  as  to  be  consistent  with  the 
provisions,  of  this  codicil.     *    *    *  " 

The  district  court,  declaring  the  construction  of  the 
will,  rendered  a  decree  in  this  language  :  *'It  is  ordered, 
adjudged  and  decreed  that  the  general  estate  and  assets 
are  not  liable  for  the  payment  of  the  farm  mortgage ; 
that  the  trustee  should  use  the  rents  and  profits  of  the 
farm  for  six  years  from  the  decease  of  the  testator 
towards  the  payment  of  the  mortgage  debt,   or  any 
renewal  thereof ;  and  he  may,  in  his  discretion,  under 
the  will,  sell  the  farm  subject  to  the  mortgage  and 
invest  the  proceeds.   It  is  further  decreed  that  he  cannot 
mortgage  the  farm,  nor  sell  a  portion  thereof,  unless 
first  having  obtained  the  order  of  the  court,  upon  due 
notice  to  all  concerned,  upon  which  notice  and  order  he 
may  be  authorized  to  make  such  sale  or  mortgage,  and 
with  the  proceeds  pay  the  present  mortgage  debt,  which 
is  by  the  holder  thereof  enforceable  against  said  farm. 
It  is  also  ordered  that  the  Brady-street  lot  may  be  sold 
by  the  trustee,  in  his  discretion,  and  proceeds  paid  upon 
the  mortgage  debt  to  the  extent  that  the  rents  have 
been  used  to  make  permanent  improvements.     And  it  is 
ordered  that  the  trustee  take  the  rents  from  said  farm, 
and  therewith  reimburse  the  general   estate    for  the 
amounts  paid  upon  the  debts  which  were  chargeable 
upon  the  farm  for  articles  bought  for  the  farm.'* 

II.  In  our  opinion,  the  district  court,  in  the  decree, 
correctly  construed  the  will.  It  holds  that  the  general 
assets  of  the  estate  cannot  be  applied  to  the  payment  of 
the  mortgage  in  question ;  that  is,  the  funds  arising 
from  the  sale  of  personal  property  or  lands  cannot  be 
applied  to  that  purpose,  but  that,  under  the  provisions 
of  the  will,  the  rents  and  profits  of  the  farm  for  six 
years  shall  be  applied  upon  the  mortgage,  and  that  the 
Brady-street  lot  may  be  sold,  and  the  proceeds  paid 
upon  the  mortgage  to  the  extent  to  which  the  rents 
of  the  farm  have  been  used  in  payment  of  improve- 
ments thereon,  and  the  rents  of  the  farm  be  appro- 
priated to  take  the  place  of  general  assets  used  to  make 
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permanent  improvements.  We  think  the  decree  is  in 
accord  with  the  plain  meaning  of  the  will  and  the  inten- 
tion of  the  testator  as  therein  expressed.  The  will  gives 
to  Mrs.  Harriet  Pnrdy  a  life  estate  in  the  farm  and  the 
Brady-street  lot.  (Par.  4.)  The  Brady-street  lot  may  be 
sold,  and  the  proceeds  applied  in  payment  of  improve- 
ments made  on  the  farm.  (Par.  13.)  But  it  is  provided 
by  the  second  paragraph  of  the  first  codicil  that  the 
executor  shall  take  the  rents  and  profits  of  the  land, 
and  apply  them  to  the  payment  of  any  mortgage  or 
charge  thereon,  and  any  sum  remaining  from  the  pro- 
ceeds of  the  rent  after  the  payment  of  the  incumbrance 
shall  be  paid  to  Mrs.  Purdy.  The  will  thus,  in  the 
plainest  language,  directs  that  the  rents  and  profits  of 
the  land  be  first  appropriated  to  the  i>ayment  of  the 
incumbrance.  In  the  thirteenth  paragraph  of  the  will, 
and  the  second  paragraph  of  the  first  codicil,  the  trustee 
is  directed  to  be  guided  by  the  best  interest  and  the 
welfare  of  Mrs.  Purdy ;  but,  in  express  language,  the 
second  paragraph  of  the  first  codicil  declares  that  the 
payment  of  the  rents  and  profits  to  her  is  to  be  made 
after  the  indebtedness  specified  is  paid.  The  expres- 
sions found  in  the  will  and  codicil  directing  her  interest 
and  welfare  to  be  promoted  bj  acts  of  the  executor  do 
not  express  the  thought  that  her  interest  and  welfare 
shall  nullify  the  provision  to  the  effect  that  the  rents 
and  profits  shall  be  applied  to  the  payment  of  the 
incumbrance,  which  is  positive  and  plain  in  its  language, 
and  cannot  be  defeated  upon  inference  and  construction. 
III.  Counsel  for  defendants  insist  that  the  personal 
estate  constitutes  the  primary  fund  for  the  payment  of 
the  testator's  debts,  but  that  funds  arising  from  his  real 
estate  may,  by  express  provisions  of  the  will,  be  devoted 
to  that  purpose.  We  need  not  determine  the  correct- 
ness of  this  view  of  the  law,  but  may  assume  that  it  is 
correct  for  the  purposes  of  the  case.  In  this  view  of  the 
law,  the  decree  of  the  district  court  is  correct,  for,  in 
our  opinion,  the  will  and  codicils  in  the  plainest 
language  direct  that  the  incumbrance  be  paid  out  of  the 
rents  and  profits  of  the  land. 


\ 
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IV.  The  will  directs  thkt  the  Brady-street  lot 
may  be  sold  to  pay  for  improvements  upon  the  land. 
The  decree  properly  directs  that  lot  to  be  sold,  and  the 
proceeds  applied  upon  the  mortgage,  so  far  as  may  be 
necessary,  to  take  the  place  of  rents  applied  in  pay- 
ment of  improvements.  The  rents  should  not  have  been 
so  applied,  and  the  Brady-street  lot  is  set  apart  for  that 
^purpose.  The  decree  thus  carries  out  the  directions  of  the 
will,  and  provides  for  correcting  what  was  done  contrary 
to  such  directions. 

V.  The  provision  of  the  decree  for  reimbursing  oat 
of  the  rents  the  general  funds  of  the  estate  for  payments 
made  for  articles  bought  for  the  farm,  we  think  is  cor- 
rect, being  in  accord  with  paragraph  two  of  the  first 
codicil. 

VI.  The  eighteenth  paragraph  of  the'will  cannot  be 
construed  as  a  direction  for  the  payment  of  the  mort- 
gage out  of  any  particular  fund,  nor  does  it  nullify 
other  provisions  requiring  it  to  be  paid  out  of  the  rent 
of  the  land.  It  contains  no  provision  whatever  as  to 
payments,  but  simply  directs  that  the  purchase  be  con- 
summated. It  cannot  be  said  that  this  paragraph  gives 
any  directions  as  to  the  funds  to  be  used  in  the  payment 
due  on  the  land.  That,  however,  is  done  in  other  parts 
of  the  will,  which  requires  the  rent  to  be  used  for 
that  purpose.  Paragraph  two  of  the  first  codicil  so  pro- 
vides in  plain  language. 

These  considerations  dispose  of  all  disputed  ques- 
tions found  in  the  case,  and  lead  us  to  the  conclusion 
that  the  decree  of  the  district  court  ought  to  be 

Affirmed. 
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The  State  v.  Bennett. 

Appeal :  ORIMINAL  CASE  :  RECORD  EXAMINED. 

Appeal  from  Black  Hawk  District  Court* 

Filed,  March  12, 1888. 

No  appearance  for  either  party. 

Beck,  J. — ^The  defendant  was  convicted  upon  an  indictment  for 
larceny,  and  appeals  to  this  court.  There  is  no  assignment  of  errors, 
nor  brief  or  argument  in  any  form,  calling  our  attention  to  any  objec- 
tions to  the  proceedings.  Upon  an  examination  of  the  record  we  have 
failed  to  find  any  error  therein.  The  judgment  of  the  district  court 
is,  theref oroy 

.   .  Affirmed. 


Shear  v.  Bolinger  et  ah 

Intoxleating  Liquors :  removal  of  causes  to  federal  courts. 
(Shear  v.  Kelson,  78  Iowa,  705, /oZ/owcd,) 

Appeal  from  Chickasaw  District  Court, 


Filed,  March  12,  1888. 
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This  is  an  action  in  equity  to  enjoin  and  abate  a  nolaance  which  it 
is  alleged  the  defendants  are  maintaining  by  keeping  a  saloon.  An 
application  was  made  for  the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States,  which  was  sustained,  and  an  order  of  remoTal 
was  made.    From  this  order  plaintiff  appeals. 

J,  H.  Powers^  for  appellants. 
Hiram  Shaver,  for  appellees. 

ROTHROGK,  J. — It  was  held  in  Shear  v.  KeUon,  and  other  cases 
determined  at  the  present  term,  that  the  defendants  in  causes  like  this 
have  no  right  to  remove  the  same  to  the  federal  court.  Following  those 
oases  the  order  of  removal  in  this  case  is 


LrroHFiELD  y.  The  Iowa  Hoicbstbad  CokPANY  et  aL 

Former  Adjudioation  :  rgcovery  of  taxes  paid  under  mistakk 
(Chodnawi).  Burrows,  ante,  pp.  251  and 256,  fcUowedJ) 

Appeal  from  Webster  District  Court, 

Filed,  March  12, 1888. 

C  H.  Qatch,  for  appellants. 
George  Crane,  for  appellee. 

Beck,  J.— The  facts  of  this  case  bring  it  within  the  rules  and  doc- 
trines of  Cfoodnow  V.  Burrows  as  announced  in  the  original  opinion,  and 
the  opinion  upon  rehearing  filed  at  the  present  term  of  this  court. 
See  ante,  pp.  251  and  256.  Following  the  decision  in  that  case  the 
judgment  in  this  is  Reversed. 


GooDNO  w  y.  Burrows  et  al. 

Beooyery  of  Taxes  Paid  by  Mistake.    (Ooodnow  v.   WeUs, 
67  Iowa,  651,  and^S^ame  v,  TAtchfleld,  67  Iowa,  691,  followed,) 

Appeal  from  Webster  District  Court. 

Filed,  March  12, 1888. 
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Action  in  equity  to  recover  taxes  paid.    Judgment  for  the  plain- 
tiff  and  defendants  appeal. 

NauTBe  db  Kaufman,  for  appellants. 

Oeo,  Crane,  for  appellee. 

Sbevebs,  C.  J. — The  facts  in  thiff  case  and  the  questions  argued  bj 
counsel  are  precisely  the  same  as  in  Goodnoto  v.  WeHs,  67  Iowa,  654, 
and  Ghodnowv.  Litchfield,  67  Iowa,  691,  and  as  we  are  not  disposed  to 
overrule  those  cases,  the  result  is  that  the  judgment  of  the  district  court 
must  be 

Affirmed. 


The  State  v.  Clayton. 

Appeal :  CBnaNAL  oabb  submitted  on  bjsoovd  :  affirmed. 

Appeal  from  Harrison  District  Cour^— Hon.  0.  H.  Lewis,  Judse. 

Filed,  May  22, 1888. 
John  H.  Keatly,  for  appellant. 

A,  J,  Baker,  Attorney  General,  for  the  State. 

Seevbrs,  C.  J. — The  defendant  was  indicted  for  keeping  and  main- 
taining a  nuisance  caused  by  selling  and  keeping  for  sale  intoxicating 
liquors  contrary  to  law.  There  was  a  trial  by  jury ;  the  defend- 
ant was  found  guilty,  judgment  was  rendered  on  the  verdict,  and 
the  defendant  appeals. 

This  cause  was  submitted  on  a  transcript  which  contains  the 
indictment,  instructions,  motion  for  a  new  trial,  which  was  over- 
ruled, and  judgment,  and  nothing  more  that  is  material.  We  are 
unable  to  discover  any  error  in  the  record,  and  therefore  the  judgment 
of  the  district  court  is 

Affirmed. 


( 
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The  State  v,  Bakeb. 

Intoxicating  Liquors :  nuisance  :  no  arouubnt  :  affirmed. 

Appeal  from  Wapello   District  Court. 

Filed,  May  22,  1888. 

Defendant  was  indicted  for  the  crime  of  nuisance,  committed  bj 
owning  and  keeping,  and  by  being  concerned,  engaged  and  employed  in 
owning  and  keeping,  intoxicating  liquors  with  intent  to  sell  the  s^me 
within  the  state  contrary  to  law.  He  entered  a  plea  of  guilty  and  was 
adjudged  to  pay  a  fine  of  three  hundred  dollars,  an  attorney  fee  of 
twenty-five  dollars,  and  the  costs  of  prosecution,  and  was  adjudged,  in 
case  of  default  in  the  payment  of  the  fine  and  costs,  to  be  imprisoned 
at  hard  labor  in  the  jail  of  Wapello  county,  for  the  term  of  one  hun- 
dred and  two  days.  The  abatement  of  the  nuisance,  destruction  at 
liquors  and  sale  of  the  movable  property  used  in  carrying  on  the 
unlawful  business  were  also  ordered.    Defendant  appeals. 

BOBINSON,  J. — This  cause  was  submitted  in  this  court  on  a  tran- 
script of  tne  record,  and  without  argument  for  either  party.  We  have 
examined  the  record  but  discover  no  material  error. 

Affibxed. 


The  State  v.  £raner  et  ah 

Appeal :  criminal  case  :  no  exceptions  or  ARamfSNT :   affirmed. 

Appeal  from  Wapello  District  Court. —Kos,  Charles  D.  Leogett, 

Judge. 

Filed,  May  23, 1888. 

The  defendants  were  indicted  and  convicted  for  maintaining  ft 
nuisance  by  keeping  a  place  for  the  unlawful  sale  of  intoxicating 
liquors,  and  now  appeal  to  this  court. 

No  appearance  for  the  appellants. 

A.  J.  Baker f  Attorney  General,  for  the  State. 
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Bbck,  J. — The  cause  was  submitted  to  us  for  decision  without 
exceptions  or  argument  in  any  form  for  the  appellants.  The  record 
shows  that  questions  involving  the  constitutionality  of  the  statute 
under  which  the  indictment  was  found,  and  other  questions  usually 
raised  in  trials  for  offenses  of  this  character,  were  raised  by  objections 
in  the  court  below,  and  were  ruled  upon  in  accord  with  frequent  prior 
decisions  of  this  court.  It  is  needless  to  consider  that  question 
here.  • 

We  have,  as  we  are  required  by  the  statute,  examined  the  record  of 
the  case  before  us,  and  have  discovered  no  error  therein.  We  are  not 
required  to  imagine  possible  objections  and  present  reasons  supporting 
the  rulings  of  the  district  court  as  against  them,  llie  judgment  of  the 
district  court  is 

AlTFIRMED. 


The  State  v.  Katsbr. 


Intoxicating  Iiiqnors :  nuisance  :  ko  appearance  or  argument 

FOR  APPELLANT  :   AFFIRMED. 


Appeal  from  Wapello  District  Court* 


Filed,  June  4, 1888. 

Indictment^  for  a  nuisance  in  owning  and  keeping  intoxicating 
liquors  for  sale  in  a  certain  building  contrary  to  law.  The  defendant 
pleaded  guilty,  and  it  was  adjudged  that  he  pay  a  fine  and  the  costs  of 
the  action,  and  an  order  was  made  for  the  abatement  of  the  nuisiince. 
Defendant  appeals. 


No  appearance  for  appellant. 

A.  J.  Baker,  Attorney  General,  for  the  State. 

Rothrock,  J. — The  appeal  is  presented  to  us  upon  a  transcript  of 
the  indictment,  plea  and  judgment  and  order  of  the  court.  So  far  as 
appears  upon  the  face  of  the  record  the  judgment  and  order  are  cor- 
rect, and  we  can  discover  no  ground  for  disturbing  them. 

Affirmed. 
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Jordan  v.  The  Wapello  District  Court  et  al.    (Two  Cases.') 
Saloon  iN'uisaiice :  injunction  :  constitutionality  of  statute. 
Original  proceedings  in  this  court  on  certiorari. 
•  Filed,  June  8,  1888. 

Per  Curiam. — ^These  are  proceedings  in  certiorari  in  which  writs 
were  issued  from  this  court  to  the  district  court  of  Wapello  county. 

The  causes  are  submitted  to  us  upon  the  petitions  for  the  writs  and 
the  returns  thereto,  without  any  arguments  pr  appearance  of  counseL 
It  appears  from  the  petitions  and  returns  that  an  action  in  equity  was 
brought  in  the  district  court  against  the  plaintiff  herein,  in  which  he 
was  enjoined  from  keeping  and  maintaining  a  saloon  nuisance,  and 
that  a  temporary  injunction  was  issued  which  he  violated,  and  for 
which  violation  he  was  adjudged  guilty  of  contempt ;  and  that  a  per- 
manent injunction  was  decreed  against  him  which  he  also  violated. 
He  seeks  by  these  proceedings  in  certiorari  to  set  aside  said  proceedings 
for  contempt  upon  the  ground  that  the  law  authorizing  the  same  is 
unconstitutional  and  void,  and  he  sets  up  certain  proceedings  in  the 
district  and  circuit  courts  of  the  United  States,  ahd  claims  that  by  rea^ 
son  thereof  he  is  not  subject  to  the  jurisdiction  of  the  courts  of  this 
state.  These  proceedings  in  the  federal  courts  are  founded  upon  the 
alleged  unconstitutionality  of  the  laws  of  this  state  under  which  the 
injunction  and  contempt  proceedings  were  had.  As  the  supreme  court 
of  the  United  States  has  in  effect  determined  that  question,  and  as  the 
plaintiff  herein  does  not  appear  to  prosecute  these  actions,  they  will  be 

DismssED. 


The  State  v.  Staton  et  al. 
Criminal  Case :  no  arguments  :  no  error  found  :  affirmed. 

Appeal  from  Sac  District  Courf.— Hon.  J.  H.  Macomber,  Judge. 

Filed,  June  8, 1888. 

The  defendants  were  indicted  for  the  crime  of  mingling  poisons 
with  drink  with  intent  to  injure  a  human  being.  They  were  found 
guilty  by  a  jury,  and  from  the  judgment  rendered  on  the  verdict 
appeal. 
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BOBiNBON,  J. — This  cause  was  sabmitted  to  us  upon  a  transcript  of 
the  indictment,  Terdict,  motions  for  a  new  trial  and  judgment.  No 
errors  were  assigned,  and  no  argument  was  made  for  either  party.  In 
this  condition  of  the  case  we  have  examined  the  record  with  care,  but 
have  failed  to  discover  any  error  of  which  appellants  can  justly  com- 
plain.   The  judgment  of  the  district  court  is  therefore 

Affibmbd. 


Tbb  Statb  v.  Kinq. 

Criminal  Case  :  KO  arquhents  :  no  error  FOuin> :  affirmed. 

Appeal  from  PoUe  District  Cour^— Hon.  Josiah  Given,  Judge. 

Filed,  June  9,- 1888. 

Defendant  was  tried  ^in  justice's  court,  for  the  offense  of  keeping 
intoxicating  liquors  with  intent  to  sell  the  same  in  violation  of  law 
He  was  convicted  and  thereupon  appealed  to  the  district  court  of  Polk 
county.  He  was  again  tried,  found  guilty  and  adjudged  to  pay  a  fine 
of  fifty  dollars  and  costs.    He  now  appeals  from  that  judgment. 

Bobinson,  J. — ^This  cause  was  submitted  on  a  transcript  of  the 
information  and  amendment  thereto,  and  of  the  other  papers  and  pro- 
ceediugs  in  the  case,  excepting  the  evidence.  No  argument  has  been 
made  for  either  party  and  no  errors  have  'been  assigned.  We  have 
examined  so  much  of  the  record  as  has  been  submitted  to  us,  but  dis- 
cover no  error.    The  judgment  of  the  district  court  is  therefore 

Affirmed. 


The  State  v.  Uluns. 

firiminal  Case  :  no  arqumbntb  :  no  error  found  :  affirmed. 

Appeal  from  Polk  Circuit  Cowrf.— Hon.  Josiah  Given,  Judge. 

Filed,  June  9, 1888. 

Indictment  for  a  nuisance  caused  by  the  defendant  selling  and 
keeping  for  sale  intoxicating  liquors.  He  pleaded  not  guilty.  Trial  by 
jury,  verdict  and  judgment.    The  defendant  appeals* 
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No  appearance  for  appeUant. 

I 

A,  J.  Baker,  Attorney  General,  for  the  State." 

Seevers,  C.  J. — ^This  case  was  submitted  on  a  transcript,  -v^hich 
contains  the  indictment,  plea,  instmctions,  motion  for  a  ne^w  trial, 
which  was  overruled,  and  the  judgment  of  the  court.  No  ari^ument 
has  been  filed.  We  have  examined  the  record  and  reach  the  oonclu- 
sion  that  there  is  no  error  in  the  record,  and,  therefore,  the  judgment 
of  the  district  court  must  be 

AFFIBM£D. 


Wasson  et  a2.  v.  The  Farmers'  &  Traders'  Bakk. 
▲cooiinting :  bvidbnoe  justifying  charges. 
AppecU  from  Decatur  District  Court— Ron,  R.  C.  Henry,  Judge. 

Filed,  September  5,  1888. 

On  the  eleventh  day  of  July,  1876,  the  First  National  Bank  of  Leon 
entered  into  a  written  contract  with  the  Farmers'  A  Traders'  Bank  of 
the  same  place,  by  which  the  said  First  National  Bank  sold  to  said 
Farmers'  &  Traders'  Bank  its  good  will  and  business,  and  its  assets, 
and  the  Trader^'  Bank  assumed  the  payment  of  the  liabilities  of  the 
national  bank.  The  plaintiffs  were  stockholders  in  said  national  bank 
the  capital  of  which  was  seventy-five  thousand  dollars,  which  was  all 
paid  up,  and  of  which  the  plaintiffs  owned  in  the  aggregate  thirty-nine 
thousand  dollars.  They  brought  this  action  in  equity  against  the 
Farmers'  &  Traders'  Bank,  and  claim  in  the  petition  that  said  bank  has 
not  accounted  to  them  and  the  other  stockholders  of  the  national 
bank  for  the  surplus  money  of  the  bank,  amounting  to  some  twenty- 
one  thousand  dollars.  The  defendants  answered  the  petition  at  great 
length,  in  which  they  pleaded  a  full  settlement,  and  claimed  that  pay- 
ment had  been  made  of  all  the  money  required  to  be  paid  by  one  bank 
to  the  other.  The  plaintiffs  in  reply  especially  charged  that  two  items 
of  credit,  amounting  to  about  thirty-six  hundred  dollars,  were  unjust 
and  fraudulent,  and  should  not  be  allowed  as  against  the  stockholders 
of  the  national  bank.  Upon  a  full  hearing  the  court  found  for  the 
defendants,  and  dismissed  the  petition.     Plaintiffs  appeaL 

W,  F.  Vermilion  and  T.  B,  Perry,  for  appellants. 

R.  L,  Parish  and  T.  M,  Stuart,  for  appellee. 
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ROTHBOOK,  J. — ^The  First*  National  Bank  at  the  time  of  the  sale 
was  transacting  a  general  banking  business)  and  had  been  so  engaged  , 
for  several  years.  Upon  making  the  sale,  it  ceased  to  do  business  as  a 
bank,  and  the  Farmers'  &  Traders'  Bank  succeeded  to  the  business,  and 
carried  it  on  without  any  interruption  by  reason  of  the  sale.  None  of 
the  stockholders  in  the  national  bank  became  stockholders  in  the  new 
bank.  As  has  been  ^stated,  the  plaintiffs  were  the  owners  of  but  part  of 
the  stock.  The  other  stockholders  refused  to  join  in  the  action  as 
plaintiffs  for  the  reason  that  they  were  satisfied  with  the  accounting 
made  by  the  Farmers'  &  Traders'  Bank,  and  did  not  believe  that  any- 
thing was  due  to  them  as  stockholders.  They  were  therefore  made 
defendants  in  the  action. 

The  evidence  introduced  on  the  trial  of  the  case  was  very  volumi- 
nous. It  was  the  purpose  of  the  parties  when  the  contract  was  made 
that  a  final  settlement  of  the  whole  matter  should  be  effected  within  a 
short  time.  But  certain  actions  were  commenced  in  the  federal  court 
against  the  national  bank  on  charges  for  taking  usurious  interest,  and 
these  suits  were  not  finally  determined  until  the  year  1880.  When  the 
sale  was  made  it  was  upon  full  consultation  and  by  the  express  assent  of 
all  the  stockholders.  The  evidence  shows  quite  satisfactorily  that  it 
was  agreed  among  the  stockholders  that  the  defendants,  John  Clark, 
Hon.  J.  W.  Harvey  and  L.  P.  Sigler,  who  was  cashier  of  the  old  and 
also  of  the  new  bank,  should  conduct  the  settlement  of  the  business 
between  the  two  banks  made  necessary  by  the  sale ;  and  it  appears 
that  a  final  settlement  was  made  in  the  year  1880.  In  this  settlement 
two  charges  were  made  against  the  national  bank  for  alleged  pre- 
miums on  government  bon^s^  amounting  in  the  aggregate  to  about 
thirty-six  hundred  dollars.  The  plaintiffs  in  the  course  of  the  trial 
settled  down  upon  these  two  items  as  false  and  fraudulent,  and  the 
arguments  of  counsel  in  this  court  are  directed  to  that  question  alone. 

It  will  be  observed  that  there  is  no  question  of  law  presented  for 
our  consideration.  It  is  purely  a  question  of  fact  as  to  whether  the 
charges  made  are  true  or  false. 

It  appears  from  the  evidence  that  the  national  bank  had  been 
accustomed  to  receive  money  on  deposit  and  issue  certificates  of  deposit 
payable  in  government  bonds.  There  is  no  evidence  that  the  bank 
actually  procured  bonds  and  delivered  them  to  the  depositors.  The 
fact  is  the  depositors  were  not  actual  purchasers  of  bonds.  These 
transactions  usually  occurred  shortly  before  the  month  of  January, 
and  the  object  of  the  depositor  was  to  represent  to  the  assessor  that  his 
money  was  invested  in  government  bonds,  and  thus  escape  taxation. 
"Whatever  may  be  thought  of  this  method  of  preparing  for  the  annual 
interview  with  the  assessor,  the  plaintiffs  are  in  no  position  to  complain 
of  it,  for  it  appears  that  they  availed  themselves  of  it  by  making 
deposits  in  the  bank  and  taking  certificates  of  this  kind.  . 

These  government  bonds  could  not  be  purchased  at  par  ;  they  were 
sold  at  a  premium,  and  the  evidence  tends  to  show  that  in  some  instances 
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depositors  took  a  certificate  of  deposit  payable  in  gOYemment  bonds 
for  a  certain  amount,  and  at  the  same  lime,  paid  in  addition  to  the 
amount  named  in  the  certificate  of  deposit,  a  sum  equal  to  the  premium 
on  the  bonds  of  that  date.  In  a  transaction  of  this  kind,  when  the  cer- 
tificate of  deposit  was  presented  for  payment,  the  bank  could  not  dis- 
charge it  by  paying  the  amount  therein  named  in  currency.  It  was 
payable  in  government  bonds,  and  could  only  be  discharged  by  paying 
the  amount  named,  and  the  premium  on  the  bonds  in  addition.  Now 
this  is  the  real  question  in  dispute  in  this  case, — ^that  is,  whether  the 
Farmers*  &  Traders*  Bank  assumed  premiums  to  the  amount  of  thirty- 
six  hundred  dollars  on  this  character  of  certificates  of  deposit.  The 
bank  and  the  holders  of  a  majority  of  the  stock  have  settled  the  mat- 
ter up,  made  their  statements  upon  the  theory  that  they  were  proper 
charges,  and  the  plaintiffs  dispute  the  proposition  and  claim  that  the 
charges  are  false  and  fraudulent. 

As  has  been  said,  the  evidence  takes  a  wide  range,  and  counsel  have 
discussed  the  case  at  great  length,  and  we  have  given  the  evidence  a 
most  careful  and  thorough  consideration,  weighing  and  scrutinizing  it 
item  by  item  and  fact  by  fact,  and  our  conclusion  concurs  with  that 
of  the  learned  district  judge  who  tried  the  case,  that  there  should  be 
a  finding  for  the  defendants. 

We  cannot  set  out  or  discuss  the  evidence.  It  -^  ould  be  of  noavaO 
to  any  one,  and  the  bearings  of  the  different  items  of  the  testimony  of 
the  witnesses,  and  the  evidence  furnished  by  the  written  contract  of 
sale,  and  the  entries  and  want  of  entries  upon  the  books  of  the  bank, 
could  not  be  made  intelligible  in  an  opinion.  These  are  all  fully  dis- 
cussed by  counsel  in  argument,  and  our  attention  called  to  every  fact 
in  the  case.    We  think  the  cause  must  be 
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ABSTRACT  OF  RECORD. 

See  pRAcncB  in  Supreme  Court,  passim, 

ADVERSE  POSSESSION. 

1.  What  ib  not.  Possesgion  by  plaintiif  of  a  disputed  strip  of  land 
taken  and  held  for  fifteen  years  in  the  belief  that  it  was  a  part  of 
the  quarter-section  owned  by  him,  and  with  no  intention  of  claim- 
ing an^  land  beyond  his  own  quarter-section,  was  not  adverse 
possession  so  as  to  give  him  title  under  the  statute  of  limitations  to 
any  land  not  embraced  in  his  quarter-section.  (Compare  Grube  v, 
Wells^  84  Iowa,  148,  and  Skinner  v.  Crawford,  64  Iowa,  119).  Mills 
V.  Penny,  172. 

2.  By  tenant  in  common  :  statute  of  limitations.  The  seizin  and 
I>o6se8sion  of  one  tenant  in  common  are  the  seizin  and  possession  of 
the  others,  and  the  statute  of  limitations  will  not  operate  in  favor 
of  the  former  to  give  him  title  by  adverse  possession,  unless  it  be 
sole  and  exclusive,  with  the  knowledge  and  acquiescence  of  the 
co-tenants.  (Compare  Bums  v,  Byrne,  46  Iowa,  285,  and  see  opin- 
ion for  application  of  rule) .    Killmer  v.  Wuchner,  859. 

8.  Title  by:  bvidencb.  In  1868  or  1869,  plaintiff  owned  a  certain 
lot,  but  did  not  own  any  adjacent  land.  Defendant  claims  that 
plaintiff  then  agreed  with  defendant's  grantor  that  the  latter 
should  fence  the  lot  and  pay  the  taxes.  Defendant's  grantor  built 
the  fence,  but  built  it  so  as  to  include  more  land  than  the  lot  con- 
tained, which  additional  land  was  included  in  a  tract  bought  by 
plaintiff  in  1886.  In  1871  plaintiff  conveyed  to  defendant's  grantor 
the  lot  intended  to  be  fenced,  and  defendant,  having  by  himself 
and  grantor  been  in  poAession  of  the  fenced  land  for  more  than 
ten  years,  now  claims  title  to  the  excess'of  land  by  adverse  posses- 
sion, on  the  ground  that  plaintiff  directed  the  fence  to  be  built 
where  it  was.  But  held  that,  before  defendant  could  invoke  the 
doctrine  of  adverse  possession,  he  had  to  establish,  by  a  preponder- 
ance of  the  evidence,  (1)  that  plaintiff  directed  the  fence  to  oe  built 
where  it  was,  and  (2)  that  defendant's  grantor  intended  to  include 
more  land  within  the  fence  than  was  included  within  the  lot,  and 
was  not  merelj[  mistaken  as  to  where  the  boundary  was ;  both  <^ 
which  propositions  defendant  failed  to  establish.  Siveny  v.  Bruns, 
701. 

AGENCY. 

1.      CHARQING  principal's  debt  to  agent  i  PRINCIPAL  NOT  DISCHARGED. 

Where  one  knowingly  deals  with  an  agent  within  the  scope  of  his 
agency,  and  makes  charges  on  his  books  to  the  agent,  instead  of 
to  the  i>rincipal,  on  account  of  debts  contracted  for  the  princi- 
pal, he  is  not  thereby  precluded  from  afterwards,  asserting  the 
claim  against  the  principaL  Quest  v.  Burlington  Opera-House  Co, , 
457. 
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2.    Ratification.    See  Payment,  2  ;  Real  Estate,  1. 

,        See  Insurance,  7.  9 :  Railroai>s,  1 ;  Tax  Sale  and  Deed,  13,  14 ; 
Vendob  and  Vendee,  2. 

ALIBI. 
See  Cbiminal  Law,  16,  18, 10,  25. 

ALIMONY. 
See  Divorce,  2-5. 
AMENDMENT. 

1.  Of  plea.    See  Pleading,  4. 

2.  Of  assionmsnt  of  error.    See  Practice  in  Supreme  Court,  2. 

APPEAL. 

( 1 )  Tb  Supreme  Court. 

'  1.  Foundation  for  :  demand  in  lower  court.  When  a  party  to  an 
action  has  once  properly  demanded  a  right  which  has  TOen  denied 
him  by  order  of  the  court,  he  is  not  required  to  make  the  same 
demand,  in  substance,  a  second  time,  in  order  to  be  entitled  to  an 
appeaL    Clinton  Nat.  Bank  v.  Stiidemann,  104. 

2.  Time  of  taking:  date  of  judgment.  The  time  for  taking  an 
appeal  dates  from  the  time  when  the  judgment  appealed  from  is 
rendered  as  shown  by  the  judgment  itself  and  not  from  the  date 
shown  by  the  clerk's  filing,  where  there  is  a  discrepancy.  (Com- 
pare Carter  v.  Sherman^  63  Iowa,  694).    Buck  v.  Holt,  294. 

3.  Abstrct  must  show  that  appeal  was  taken.  Where  the  abstract 
does  not  show  that  an  appeal  was  taken,  this  court  has  no  jurisdic- 
tion, expept  to  dismiss  the  case,  even  though  the  appellee  appears 
and  raises  no  question  of  jurisdiction  ;  for  appearance  does  not 
confer  jurisdiction  upon  an  appellate  court,  and  it  is  the  duty  of 
the  court  of  its  own  motion  to  see  that  the  case  is  one  of  which  it 
appears  to  have  jurisdiction.  Plummer  v.  Peopled  Nat.  Bank, 
781 ;  Names  v.  Names,  218. 

4.  No  showing  of  service  of  notice.  Where  the  abstract  contains 
a  notice  of  appeal,  but  contains  no  evidence  or  averment  that  such 
notice  was  served  on  the  appellee  or  his  attorney,  or  on  the  clerk  of 
the  trial  court,  this  court  has  no  jurisdiction  except  to  HiBmiga  the 
case.    Michel  v.  Michel,  577. 

6.  Jurisdiction  :  amount.  Where  plaintiffs  in  their  petition 
demanded  one  hundred  and  twenty-nve  dollars,  held  that,  had 
they  recovered  the  full  amount  of  their  demand,  it  would  have 
been  one  hundred  and  twenty-five  dollars,  with  interest  from  the 
commencement  of  the  action  ;  so  that  a  subsequent  tender  of 
twenty-five  dollars  and  costs  did  not  reduce  the  amount  in  contro- 
versy to  one  hundred  dollars,  and  did  not  deprive  plaintiffs,  upon 
the  rendition  of  a  judgment  in  their  favor  for  twenty-five  dollars, 
of  the  right  to  appeal  to  this  court  without  a  certificate  of  the  trial 
judge.    (See  cases  cited  in  opinion).     Oriffln  v.  Harriman,  436. 

6.     :  amount  in  controversy.    Where  the  petition  claimed  to 

recover  $04.70  and  interest  from  a  certain  date,  and  th/e  interest 
from  that  date  to  the  date  of  judgment  swelled  the  amount  to  more 
than  one  hundred  dollars,  held  that  the  petition  claimed  more  than 
one  hundred  dollars,  and  that  the  judgment  was  reviewable  on 
appeal  without  a  certificate.     Koltze  v.  Messenbrink,  242. 
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7.      :  LESS  THAN  ONE  HUNDRED  DOLLARS  :   CONTENTS  OP  CfERTIFT- 

CATE.  Where  an  appeal  involves  less  than  one  hundred  dollars,  it 
is  necessary,  in  order  to  give  this  court  jurisdiction,  for  the  trial 
judge  to  state  that  the  questions  of  law  certified  by  him  are 
involved  in  the  cause.  (rJompare  Van  Sickle  v.  Downs, ,  72  Iowa, 
624).    Bcdlv.  Van  Riper,  \i». 

8.  :  LESS  THAN  ONE  HUNDRED  DOLLARS  :  REQUISITES  OF  CERTIFI- 
CATE OF  TRIAL  JUDOE.  In  a  case  involving  less  than  one  hundred 
dollars,  it  is  not  sufficient,  to  give  this  court  jurisdiction,  for  the 
trial  judge  to  certify  certain  questions  upon  which  he  says  it  is 

desirable  to  have  the  opinion  of  the  court.  It  is  necessary  also  to 
certify  that  the  Questions  are  involved  in  the  determination  of  the 
case.    Beach  v.  Donovan,  548. 

9.      :    JUDGMENT   REDUCED    BELOW    ONE   HUNDRED    DOIXARS  BY 

REMITTITUR.  Where  plaintifif  *s  demand  and  the  verdict  in  his  favor 
were  both  for  more  than  one  hundred  dollars,  but  before  judgment 
he  amended  his  petition,  against  defendant's  objection,  so  as  to  claim 
only  $99.90,  and  remitted  from  the  verdict  all  in  excess  of  that 
amount,  held,  on  an  appeal  by  defendant,  that  only  $99.99  was 
involved,  and  that  this  court  had  no  jurisdiction  in  the  absence  of 

?[uestions  certified  by  the  trial  court.  (Compare  Bateman  v.  Sisaon, 
0  Iowa,  61B ;  MUner  v,  Oro/ts,  66  Iowa,  262).    [Rsbd,  J.,  dissent- 
ing J]    Wilson  V,  Hawkeyelns.  Co.,  312. 

10.  By  COUNTY  FROM  ORDER  TAXING  COSTS  IN  CRIMINAL  CASE.  See 
Costs,  8. 

11.  From  order  for  temporary  alimony.    See  Divorce,  2. 

« 

12.  Succession  of  judges  :  who  certifies  evidence.  See  Practice  in 
Supreme  Court,  8,  4.         ' 

(2)  From  Jitstice's  Court. 

See  Criminal  Law,  4,  5. 

(8)  From  Board  of  Equalization, 

See  Taxation,  8. 

APPEARANCE. 

Effect  of.    See  Appeal,  8. 

ASSAULT  AND  BAlTTERY. 

1.  Evidence  of  malice  :  old  threats.  In  an  action  for  assault  and 
battery,  evidence  that  one  "of  the  defendants  had,  two  years  before, 
in  the  anger  of  a  lawsuit,  said  to  the  plaintiff,  "Never  mind;  I 
will  fix  you  yet,"  was  erroneously  admitted  to  prove  malice  in  the 
alleged  assault,  which  had  no  relation  to  the  smt.  Inoin  v.  Yeager, 
374. 

2.  Exemplary  damages  :  no  malice.  In  an  action  for  assault  and 
battery,  exemplary  damages  cannot  be  allowed  unless  the  assault 
is  found  by  the  jury  to  be  malicious.    Id. 

See  Highway,  1. 

ASSAULT  WITH  INTENT  TO  KILL. 

See  Criminal  Law,  81,  85, 
Vol.  74—49 
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ASSESSOR. 

See  Taxation,  6. 

ASSESSMENT. 

See  TAXA.TION. 

ASSIGNMENT. 

See  Chattel  Moktqaqe,  $• 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  Time  of  filing  claims  :  sending  by  hail.  It  is  the  duty  of  a  per- 
son haviog  a  claim  against  one  who  bas  made  an  assignment  to 
present  his  claim  to  the  a^ignee  within  the  time  required  by  stat- 
ute ;  and  if  he  intrusts  it  to  the  mails,  he  does  so  at  his  own  risk ; 
and  if  it  reaclies  the  postoffioe  of  the  assignee  on  the  evening  of 
the  last  day.  but  is  not  received  by  him  until  the  next  morning,  it 
is  too  late,  and  he  cannot  claim  relief  on  the  ground  of  the  negli- 

fence  of  the  assignee  in  failing  to  take  it  from  the  ofiice.     Conlee 
Mmher  Co,  v.  Meyer,  403. 

3. :  Lmrr :  dpty  of  assignee.    A  creditor  who  fails  to  file  his 

claim  with  the  assignee  within  three  months  after  the  first  publi- 
cation of  the  notice  of  assignment  is  not  entitled  to  share  pro  rata 
in  the  dividends  of  the  estate.  (Atisignment  of  Holt,  45  Iowa,  3U1, 
followed,)  And  it  is  the  duty  of  the  assignee  to  resist  an  attempt 
to  have  such  claim  paid  as  if  filed  in  time,  even  though  no  creditor 
files  exceptions  to  it.    Id, 

8.  Prosecution  of  belated  claim:  evidence  of  publication  of 
NOTICE  OF  assignment.  In  the  prosecution  against  an  assignee  of 
a  claim  which  was  resisted  because  filed  more  than  three  months 
after  the  first  publication  of  the  notice  of  assignment,  it  appeared 
that  the  af^signee  bad  made  and  filed  a  report,  as  required  by  Code, 
section  21;i0,  and  the  report  showed  that  the  notice  had  been  duly 
published.  Held  that  this  was  prima-facie  evidence  of  that  fact, 
and  that  the  court  would  take  ludicial  notice  of  it  without  a  for- 
mal tender  of  the  report  in  evidence.    Jd, 

4.  Belated  claim  :  equitable  relief.  Under  section  8126  of  the 
Code,  equitable  relief*  cannot  be  granted  to  a  creditor  who  fails  to 
file  his  claim  with  the  assignee  within  three  months  after  the  first 

Sublication  of  the  notice  of  assignment.     (JdeKindley  v.  Nouric^ 
7  Iowa,  121,  followed.)    Id. 

ASSIGNMENT  OF  ERRORS. 

See  Practice  in  Supreme  Court,  1,  3. 

ATTACHMENT. 

Intervention  IN :  kind  of' proceedings.  See  Practice  in  Saprems 
Court,  48. 

ATTORNEYS  AT  LAW.       * 

1.  Misconduct  of  in  argument  to  jury.  See  Practice  and  Pro- 
cedure, 8,  4,  8. 

2.  Duty  to  cite  decisions.     See  Practice  in  Supreme  Court,  46. 

ATTORNEY  FEES. 

See  Divorce,  4 ;  Guardian,  2 ;  Husband  and  Wife,  1,  2 ;  Intozi- 
catino  Liquors,  80-82 ;  Promissory  Note,  1. 
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BAIL. 

See  Sureties,  1,  2. 

BASTARDY. 

Order  against  father  for  support:  subsequejh'  vacation: 
EFFECT.  In  a  bastardy  proceeding,  the  defendant  pleaded 
guilty,  and  an  order  was  made  that  he  pay  certain  iDStallments 
for  the  support  of  the  child  "  until  the  further  order  of  the  court." 
Afterwards,  in  a  supplementary  proceeding  by  the  father  to 
recover  the  child  with  a  view  of  supporting  it  himself,  the  custody 
was  left  with  the  mother,  but  the  order  to  pay  for  its  support  was 
vacated.  Held  that  this  order  was  a  proper  one,  in  view  of  tlie 
fact  that  the  father  had  recognized  the  child  as  his,  and  was, 
without  any  order  to  that  effect,  under  obligations  to  support  it. 
(See  Code,  sees.  1832,  24C6).    State  v.  Hastings,  674. 

BILLS  AND  NOTES. 

See  Promissory  Notes. 

BILL  OF  EXCEPTIONS. 

See  Practice  and  Procedure,  6,  7, 18, 18,  15. 

BOARD  OF  EQUALIZATION. 

See  Taxation,  1-S,  6. 

BOARD   OF  SUPERVISORS. 

See  Paupers,  I ;  Sureties,  1 ;  Taxation,  3,  6. 

BONDS. 

See  Constable,  1 ;  Promissory  Notes,  3. 
BOUNDARIES. 

1.  EviDENCB  AS  TO  CORNERS  :  NEW  SURVEY.  Positive  and  uncontra- 
dicted testimony  of  competent  witnesses  as  to  the  location  of  orig- 
inal government  corners,  as  seen  by  them,-  will  prevail  over  the 
location  of  such  corners  as  found  by  a  re-survey.  MilU  v.  I^enny, 
172. 

2.  *EsTABLiSHiNa  LOST  CORNER  :  EVIDENCE.  Where  the  original  mon- 
ument which  marked  a  comer  has  been  obliterated,  and  its  reloca- 
tion is  attempted  by  measurements  from  other  comers,  the  most 
that  can  be  said  of  the  work,  in  any  case,  is  that  it  is  approximate. 
And  upon  consideration  of  the  evidence  in  this  case  (see  opinion), 
the  report  of  the  majority  of  the  commission  to  locate  the  lost  cor- 
ner is  approved,  though  the  measurements  on  which  the  minority 
report  is  oased  correspond  with  the  field-notes  of  the  original  sur- 
vey.   Andei*8on  v.  Peterson,  482. 

BURDEN  OF  PROOF. 

1.  As  TO  SELF-DEFENSE.    See  Criminal  Law,  58. 

2.  As  TO  INSANITY  OF  ACCUSED.    See  Criminal  Law,  63. 

8.     As  TO  CORRECTNESS  OF  GUARDIAN'S  REPORT.    See  Guardian,  1. 
See  NEOLiaENCE,  8 ;  Pleading,  2 ;  Wills,  15. 
CARRIERS  OF  PASSENGERS. 
See  Railroads,  27-81. 
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CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  ETC. 

[The  fljfures  immediately  followlnsr  the  tltte  of  the  case  show  the  yolame  and  i>a«e  of 
the  Iowa  Reports  where  the  case  U  found  ;  the  words  in  Koman  ttpe  iiidlcnte  the 
aubject  under  consideration  ;  and  the  figurea  foUowing  refer  to  the  page  in  ihia 
volume  where  the  citaiiou  is  made.] 


AbbaU  9,  SartnrU  67.  Ml.  Reports  of 
llquorA  sold  :  Time  of  making.   868. 

Adatv.  ZauffM^  41*  586.  Right  to  jury: 
Condition  :  Constitutionality.  W&. 

AJUndert,  Chicago^  B.  J.  A  P,  Hy.  Co., 
87.  )64  :  48,  276.  Railroads  :  Duty  to 
passengers  in  alighting.    789. 

AndtTfttn  v.  Kerr^  10,  883,  Judgment: 
Includes  interest.    487. 

Afpleffat€  V.  Win^rennir^  66,  67.  Liquor 
nuissnce :  Who  may  prosecute.  486; 
Action  for  puhlio  good.    700. 

AvUman  v.  Fmer^  68.  60.  Equity  juris- 
diction :  Partnerships.   01 . 

Aflsworfh  V.  CMeago,  S.  T.  db  P.  Jiy.  Oo.^ 
80,  4fi0.  Railroads  :  Fenctes :  Duty  to 
close  gate  opened  by  another.   800. 


BaUev  v.  Mui.  Bm,  AuodaHon.  71. 680. 
Life  insurance :  Assessment  plan  : 
Action  on  policy.    42. 

Saird  V.  Morfurd,  20,  fiSO.  Contributory 
negligence :  Burden  of  proof.    101. 

Baker  v.  Bohannan,  69,  68.  Nuisance  : 
Necessity  as  excuse.    178. 

Sarnis  V.  Marshall  County.  66,  80.  Judg^ 
meat  against  county  for  tax  withheld . 
88. 

Barr  v.  ffaekl  46,  810.  Slander :  Evi- 
dence :  Character  of  plaintiff.    880. 

Baiiman  v.  Sitton^  70,  518.  Appeal :  Less 
than  one  hundred  dollars  by  remit- 
titur.  818. 

BaUt  V.  Satti,  87,  110.  Testamentary 
capacity.    WS8. 

Beardtfey  v.  Biidgman,  17.  890.  Slander  : 
Repetition :  Pleading  and  proof. 
504. 

B$Uv.  CMeoffO,  B.  S  Q.  By.  Ce>.,64,  821. 
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woman  :  Crime  committed  in  hus- 
band's presence.    592. 

State  V.  Fieak,  54,  4'29  Foreign  judgment : 
Jurisdloiion:  Parol  to  denv.    94. 

State  V.  Fowler,  52.  103.  Indictment : 
Quashing:  Incompetent  evidence. 
5SI ;  Homicide  :  Self-defense :  Bur- 
den of  Proof.    658. 

State  T.  Frf-eman,  27,  833.  Liquor  nui- 
sance :  Indictment :  Place.    611. 

Slate  V  Glyuderubl.  465.  In^^trnctlons  as 
to  degrees  of  offenne.    533,  5.34 

State  V.  Uitisenhause.  20.  227.  Filing  pa- 
pers: What  sufficient.    61. 

State  V.  Itaas,  22,  103.  Liquor  nuisance  : 
What  necessary.    238. 
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Van  Orsdol  v.  Bftrlingten,  C.  R.  eft  N.  Ry. 

Co,   56,   470.       Obstructing    water: 

Statute  of  limitations     C66. 
Van  Shaack  v.  Robbing,  S\  201.    Innocent 

purchaser  of  land.    7^1. 
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Van  Siekls  9.  Dowm^  7?,  034.  Appeal: 
Less  than  $100 :  Oertlficate.    146. 

Yimontv.  Chicago  A  N.  W.  Ry.  Oo.,  71, 
68.  Neglifirence :  Alighting  from 
movlog  train.    785. 

w 

WdUace  v.  Bergert  SS,  458.    Jadlcial  sale 
iDHdequacy  of  bid.    297.  ' 

Walier  v.  JJivis,  60,  lOS.  Partnership: 
Power  of  partner.    608. 

WaiMfi  V.  IHskamiret  45,  231.  Incompe- 
tent testimony :  Time  to  object  to. 
6a4. 

W€li*v.  Burlington,  C,  H.  <ft  N,  By,  Co , 
66.  620.  Appeal :  Challenging?  record 
after  amendment.  888 ;  Bill  of  ex- 
ceptions :  Evidence.    694. 

WtUh  V.  ])t»  itoiMs  Inn.  Co,y  71,  837. 
Waiver:  Pleading:  Evidence.    15. 

Wutheimer  v.  Ptacock^  S,  6M.  Statute  of 
frauds :  Payment  of  another's  debt. 
669. 

Whe€ler  v.  Becker^  08,  728.    Chattel  mort- 

frage :  Of  crops  to  be  raised :  Valid- 
ly.   620. 

Wkitcomb  V.  Whi/eomb,  40,  487.  Judg- 
ment :  No  Jnri«dlcllon  :  Vnid.    94. 

White  V,  Smith,  54, 288.  Evidence :  Objec- 
tion of  incompetency  :  Effect.    185. 

White  V.  SpanfJfr,  66,2322.  Intitructions : 
Not  warranted  by  evidenue.    4ol. 

Whi/eett  V.  Chicago.  R.  I.  &  P,  Ry.  Co.^ 
07,  150.  Negligence:  Question  for 
Jury.    786. 


Wlekersham  V.  Reevet,  1^  4tZ.  Bedemption 
from  execution  sale: 'lime.    SI. 

Wilde  V.  Vf^/cfe.  36,  819 :  Divorce;  Sabs»- 
quent  alimony.    682. 

WlUon  V.  Pato  Atio  County,  65.  18.  Ap- 
peal: Challenging  record  after 
amendment.    888. 

WinkUr  v.  Hitler,  54,  477.  Bona-Jide  pur- 
chaser.   £98. 

Winzer  v.  City  of  Burlington^  08, 2T9-  Re- 
covery of  special  tax  after  payment. 
70. 

Wright  V.  Hotpell,  85,  288.  Fraudulent  ©on- 
veyance  :  Validity  between  parties. 
31. 

WHq/U  9.  lU.  dk  Miss.  Td.  Co,  M.  195^ 
Verdict :  Setting  aside:  Juror's  aiBda- 
yit.    67,480. 


Yahn  p.  City  of  Oifvmwa,  60,  429-  Mental 
capacity  :  Evidence  :  Opinions.      835. 

Young  v.  at.  Louie,  K.  C-  A  A'.  Ry.  Co.^ 
44.  172.  Railroads :  Failure  to  fence  : 
LiabUlty.   S50. 


ZeUe  «.  MeTTenry,  61,  671.    Right  to  jnrj 

trial.    871. 
Zigerooeev.  7Agffoof4,  69,891.    Easement  i 

Prescription:  Evidence.    403. 


CERTIORARL 


See  Taxation,  0. 


CHANGE  OF  VENUE. 


See  Yenue. 


CHATTEL  MORTGAGE. 


1.  Made  to  defraud  creditors  :  ekforcehent  :  evidence  of  fraui> 
IN  defense.  Where  a  chattel  mortgage  is  made  without  consider- 
ation, and  solely  for  the  purpose  of  defeating  the  creditors  of  the 
mortgagor,  but  ostensibly  to  secure  a  promissory  note,  and  the 
property  remains  in  the  hands  of  the  mortgagor,  and  the  mortgagee 
attempts  to  enforce  the  mortgage  by  taking  the  property,  the  mort- 
gagor may  plead  and  show  in  defense  the  want  of  consideration  and 
fraudulent  character  of  the  mortgage.  Both  parties  in  such  case 
being  guilty  of  the  crime  defined  by  section  4074  of  the  Code,  the 
law  wul  leave  them  where  it  finds  them,  and  will  not  lend  its  aid 
to  the  consummation  of  the  fraud  by  refusing  to  hear  testimony, 
showing  the  fraudulent  nature  and  mtent  of  the  transaction,  to 
overcome  the  j)rima-facie  case  made  by  the  mortgage  itself. 
Qalpin  v.  Qalpin,  454. 
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3.  On  ciobs  of  csorn  to  secure  advances  :  construction.  I.  &  M. 
were  ^rain  buyers  at  country  towns,  and  bought  and  cribbed  large 
quantities  of  corn  with  money  advanced  by  £>.,  S.  &  F.,  who  were 
commission  merchants  in  Chicago.  *A8  soon  as  a  crib  was  ^lled, 
they  would  make  to  D.,  S.  &  F.  a  "  crib  receipt,"  or  chattel  mort- 
gage, on  the  com  in  that  crib.  Each  of  these  *'  receipts  "  conveyed 
the  corn,  and  provided  as  follows:  *'And,  in  further  considera- 
tion of  the  advances  made  and  to  be  made  byjsaid  D.,  S.  &  F.  for  bur 
account,  we  further  agree,  upon  the  request' of  D.,  S.  &  P.,  to  pro- 
cure said  corn  to  be  shelled  and  shipped  to  them,  or  their  order,  as 
they  may  direct,  at  our  expense.  *  ♦  •  Said  D.,  S.  &  F.  to  sell 
said  corn,  and,  from  proceeds  of  sale,  pay  freight,  inspection, 
insurance,  their  advances  on  said  corn,  with  interest  at  eight  per 
cent,  on  the  same,  and  upon  margins  upon  contracts  that  may  be 
made  for  its  sale,  and  commissions  of  not  less  than  one-half  cent 
per  bushel  for  selling,  and  account  to  us  for  balance  of  proceeds,  if 
any.  The  conditions  of  this  sale  and  transfer  are  such  that,  should 
the  undersigned  cause  to  be  paid  to  the  said  D.,  S.  &  F.,  on  or 
before  the  fifteenth  day  of  June,  1881,  all  moneys  and  accounts 
due  by  the  undersigned  to  the  said  D.,  S.  &  F.,  with  interest 
*  *  *  including  commissions  *  ♦  *  on  the  above-described 
com,  and  on  other  grain  which  we  have  agreed  to  consign  to  D., 
S.  &  F.,  or  pay  commissions  on,  then  this  sctle  and  transfer  shall  be 
void."    £reZd— 

(1)  That  tliese  receipts  were  not  given  merely  as  security  for  the 
money  advanced  to  buy  the  com  in  the  particular  crib  des- 
cribed in  the  receipt,  but  that  they  were  issued  in  pur- 
suance of  the  general  enterprise,  which  was  to  buy  one 
hundred  thousand  bushels  of  corn,  and  sell  it  on  the  market ; 
and  each  crib  receipt  was  security  for  all  advances  made  by 
the  plaintiff,  including  margins  advanced  upon  sales  for 
future  delivery. 

(2)  That  the  word  "  due"  in  the  writing  was  not  to  be  taken  in 
its  technical  sense,  but  that  I.  &  M.  were  liable  to  ail  indebt- 
edness to  plaintiffs,  which  they  in  good  faith  incurred  in  car- 
rying out  their  part  of  the  enterprise,  whether  due  on  the 
fifteenth  of  June,  or  afterwai'ds  ;  and  that  such  indebtedness 
covered  any  proper  outlay  made  necessary  thereafter  to  pro- 
tect them,  or  I.  &  M.,  from  any  legal  contracts  made  for  the 
sale  of  the  com.    Douglas  v.  Smith,  468. 

3.  Crops  not  yet  grown  :  validity.  A  mortgage  of  crops  to  be 
grown  in  the  future  is  valid.    Norria  v,  Hix,  524. 

4.  Of  crops  '*  orown  "  in  certain  year  :  meaninq.  A  mortgage 
made  in  March,  1886,  of  •*  crops  p-own  during  the  year  1866,"  will 
hold  the  crops  afterwards  raised  in  that  year.    Id, 

5.  Vaupity  :  other  security  :  leniency  to  MORTOAroR.  In  an 
action  involving  the  validity  of  a  chattel  mortgage,  evidence 
offered  by  defendant  to  prove  that  the  mortgagee  had  other 
seciu-ity.  and  that  he  had  permitted  the  mortgagor  to  sell  some  of 
the  chattels  and  convert  the  proceeds,  was  properly  excluded  as 
immaterial.    Id, 

6.  Enforcement  by  mortgagee  :  debt  assigned  :  parties.  The  fact 
that  the  note  secured  by  a  chattel  mortgage  brars  an  assignment 
on  its  back  will  not  defeat  an  action  by  the  payee  to  enforce  the 
mortgage,  where  it  appears  that  the  assignment  was  made  to  secure 
a  debt  which  has  been  paid,  and  that  the  plaintiff  is  now  the  owner 
of  the  debt.     Id, 
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7.  Defective  description  :'  good  as  to  creditors  with  AcnJAii 
NOTICE.  "While  the  record  of  a  chattel  mortgage  wliich  conveys 
**  eleven  Smith  farm-wagons,*-  without  furtiier  designation  or 
description,  would  not  impart  constructive  notice  to  subsequent 
purchasers  or  creditors,  yet,  where  the  mortgagor  had  only  eleven 
fiuch  wagons  at  the  time,  and  ten  of  them  were  in  controveray 
between  the  mortgagee  and  an  execution  creditor,  and  it  appeared 
that  the  creditor  and  the  sheriff  who  levied  the  executions  had 
actual  notice  of  the  mortgage  at  the* time  of  the  levv,  and  that  the 
mortgagee  wa?  claiming  the  property  under  it,  held  that  the  mort- 
gage would  hold  the  {M'operty  notwithstanding  the  indefiniteness  of 
the  description.  (Compare  Cummings  v.  Tovey,  89  Iowa,  195). 
Clapp  V.  Trowbridge,  650. 

8.     :  PAROL  evidence  to  aid.    In  an  action  by  a  mortgagee  of 

"eleven  Smith  farm-wagons"  to  recover  ten  of  them  from  an 
oflScer  who  had  levied  upon  them  with  actual  notice  of  the  mort- 
gage and  the  mortgagee's  claim  thereunder,  parol  evidence  was 
admissible  to  prove  the  number  of  wagons  the  mortgagor  had  in 
possession  when  the  mortgage  was  given,  and  that  those  in  contro- 
verfliy  were  of  that  number.    Id, 

See  Sales,  2. 
CHURCH. 
See  Trusts,  1. 

CITIES  AND  TOWNS. 

1.  Defective  sidewalk  :  control  of  wale.  In  an  action  for  an 
injury  caused  by  a  defective  walk  in  the  defendant  town,  an 
instruction  to  the  effect  that  plaintiff  could  not  recover  unless  he 
had  shown  that  defendant  had  built  the  walk,  or  had  assumed  con- 
trol of  it,  was  properly  refused  ;  as  the  law  presumes  that  it  had 
actual  controf  of  the  walk  in  the  performance  of  the  duties  imposed 
by  statute.    S  hannon  v,  Tama  City,  22. 

2.  Injury  on  defective  street  :  coktributory  neolioence  :  instruc- 
tion. In  an  action  for  an  injury  to  plaintiff's  wife  caused  by  a 
defect  in  defendant's  street-crossing,  plaintiff  asked  the  court  to 
instruct  the  juxy  that  knowledge  on  the  part  of  his  wife  of  the 
condition  of  the  crossing,  and  that  it  was  dangerous,  would  not 
prevent  a  recovery,  if  she  exercised  proper  care  while  crossing  the 
street.  Held  that  it  was  not  error  to  refuse  this  instruction,  since 
every  fact  which  would  entitle  plaintiff  to  recover  was  stated  in  an 
instruction  given.    Larshv,  City  of  Dea  Moines,  312. 

3.      :    GRADE   OF   sidewalk  :    instruction.       In   such   case,. 

where  the  injury  occurred  while  passing  from  the  street  to  the  side- 
walk, it  was  not  error  to  refuse  to  submit  to  the  jury  the  (question 
whether  the  defendant  was  negligent  in  not  lowering  the  sidewalk 
to  a  level  with  the  curb  of  the  street,  since,  all  through  the  court's 
instructions,  the  fact  was  kept  prominent  that,  if  the  city  should 
have  constructed  an  apron  or  approach  from  the  street,  it  should 
have  been  from  the  street  to  the  sidewalk,  and  not  merely  to  the 
end  of  the  curb.     Id, 

4.  Defective  sidewalk  :  evidence,  In  an  action  to  recover  for  an 
injury  caused  bv  a  defective  sidewalk,  evidence  that  the  walk 
**  tipped  "  or  inclined  to  one  side  was  material  and  competent, 
especially  as  the  injury  occurred  at  a  time  when  it  was  covered 
with  snow  and  ice.    Haskell  v.  City  of  Des  Moines,  110. 
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5.  Defective  sidewalk  :  instructions.  In  an  action  for  an  injury 
on  a  defective  sidewalk,  the  court  instructed  that ''  the  city  is  not 
an  insurer  of  the  safety  of  persons  traveling  upon  its  sidewalks.'^ 
Held  no  error,  when  followed  immediately  by  the  words,  "  and  is 
only  liable  when  injuries  are  incurred  without  fault  of  the  person 
injured,  and  because  of  negligence  on  the  part  of  the  city."  Lind- 
say V.  City  of  Des Moines f  111. 

6u     :  DUTY  OF  CITY  :  INSTRUCTION.     In  an  action  for  an  injury 

on  a  defective  sidewalk  the  effect  of  one  of  the  instnjictions  was 
that  the  city  could  not  be  justified  in  keeping  the  walk  in  »n 
<*  unreasonably  dangerous  *'  condition.  Held  that,  while  the  lan- 
guage was  not  well  chosen,  it  was  not  misleading,  in  view  of  the 
wh<3e  charge.    Id, 

7.  Neolioencb  in  care  of  streets  :  injury  by  fast  driving  :  prox- 
imate CAUSE.  Plaintiff  was  driving  slowly  along  a  street-railway 
track  on  one  of  the  defendant's  streets,  and  was  met,  struck  and 
injured  by  another  vehicle  which  was  driven  at  a  dangerous  and 
unlawful  speed  along  the  same  track.     The  collision  would  have 

'  been  avoided  but  for  the  fact  that  the  track  of  the  street  railway 
bad  been  allowed  to  become  out  of  repair  so  that  the  rails  were  so 
much  above  the  surface  of  the  street  as  to  prevent  the  parties  from 
turning  out.  Conceding  that  the  defendant  was  negligent  in  that 
regard  in  the  care  of  its  streets,  and  thus  contributed  to  the  injury, 
yet  held  that  it  was  not  liable,  because  the  reckless  driving  of  the 
person  whose  vehicle  struck  plaintiff 's  was  the  proximate  cause. 
(  Compare  Dubuque  Wood  A  Coal  Asa'n  v.  City  of  Dupuque.  80 
Iowa,  184,  and  Knapp  v.  Sicmx  City  dt  Pac,  Ry.  Co,,  65  Iowa,  91). 
DeCamp  v.  Sioux  City,  892. 

8.  Keeping  streets  in  repair  :  railroad  bridges.  An  incorporated 
town  is  charged  by  the  law  with  the  duty  of  keeping  its  streets  in 
proper  condition  for  travel,  and  this  obligation  extends  to  a  bridge 
Duilt  in  the  street  by  a  railroad  company,  on  its  right  of  way,  as 
an  approach  to  a  crossing  of  its  track.  Whatever  ooligation  may 
rest  upon  the  company  to  keep  such  approach  in  safe  condition, 
the  town  still  remains  liable  for  negligence  in  that  regard. 
Fowler  v,  Toivn  of  Strav)berry  Hill,  644. 

9.  Sewhr  tax  :  regularity  of  proceedings.  While  neither 
the  resolution  of  the  city  council  ordering  the  sewer  in  question, 
nor  the  one  which  assessed  the  tax  therefor,  in  terms  nxed  the 
dimensions  of  the  sewer,  nor  named  the  gross  amount  to  be  paid 
therefor,  nor  the  amount  of  tax  to  be  assessed  against  each  tract  of 
land  and  the  owner  thereof,  yet,  since  the  street  through  which  the 
sewer  was  to  be  constructed,  and  the  terminal  points,  were  named, 
and  the  resolution  assessing  the  tax  ordered  that  it  be  assessed  and 
levied  on  each  lot,  part  of  lot,  or  tract  of  ^ound,  in  the  sum  and  to 
the  amount  shown  by  the  plat  of  the  city  engineer,  which  plat 
showed  the  amount  to  be' assessed  to  each  square  foot,  the  number 
of  square  feet  in  each  tract  of  ground,  and  the  total  assessment  to 
each  tract  of  ground  subject  to  be  assessed  for  the  sewer,  held  that 
this  was  sufficient  to  render  the  tax  valid.  Dittoe  v.  City  of  Daven- 
port, 60. 

10.  :  VALIDITY :  NOTICE  TO  TAXPAYER.    Where  it  appears  thaf 

notice  to  a  taxpayer  of  the  intended  assessment  and  levy  of  a  sewer 
tax  would  have  been  without  advantage  to  him,  such  want  of 
notice  cannot  avail  as  a  defense  against  the  collection  of  the  tax. 
Jd. 
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11.    :  IRREGULARITIES  :  RIGHT  OF  ACTION  TO  COLLECT.      Where  a 

sewer  has  been  constructed,  and  a  tax  therefor  levied  upon  adja- 
cent property,  the  city  may  recover  such  tax  by  action  under 
lections  478,  479,  of  the  Code,  notwithstanding  formal  irregulari- 
ties and  defects  in  the  proceedings,  which  do  not  affect  the  real 
merits  of  the  case.  (Compare  City  of  Chariton  v.  Holliday,  00 
Iowa,  895  ;  City  of  Burlington  v.  Quick,  47  Iowa,  228).  Id. 

12.  :  COLLECTION  BY  WRONG  REMEDY:  RECOVERY.   One  who, 

under  protest,  pays  a  sewer  tax  which  he  legally  owes  the  city, 
^    cannot  recover  the  same  from  the  city  on  the  ground  that  the  rem- 
edy used  to  collect  it  was  not  the  legal  one.     {Winzer  v.  City  of 
Burlington,  68  Iowa,  279,  distinguiSied) .  Id, 

13.   :  METHOD  OF  RECOVERY.    Sections  478  and  479  of  the  Code 

provide  a  remedy  for  recovering  taxes  due  a  city  for  the  construc- 
tion of  a  sewer,  which  may  be  adopted  at  any  time  after  the  tax  ia 

due, — even  after  a  suit  has  been  brought  by  tne  taxpayer  to  recover 
such  tax  paid  under  protest.    Id, 

• 

14.    :    UMIT  OP  TWO  MILLS  ON  THE   DOLI.AR  PER  YEAR.     A  sewer 

tax  levied  on  the  real  estate  fronting  on  the  street  on  which  it  ia 
constinicted  is  not  invalid  because  it  exceeds  two  mills  on  the  dollar, 
and  is  to  be  collected  in  one  year,  as  that  limitation  of  the  statute 
applies  only  where  the  city  is  divided  into  sewer  districts,  and 
where  the  tax  is  levied  on  the  property  in  the  district  without 
regard  to  its  location  with  respect  to  tne  sewer.    Id, 

15.  Collection  of  special  taxes  :  code,  section  481.  Under  section 
481  of  the  Code,  providing  that  mimicipal  corporations,  if  by  ordi- 
nance they  so  elect,  may  cause  delinquent  taxes  levied  for  certain 
purposes  to  be  certified  to  the  county  auditor,  etc.,  such  taxes  may 
be  so  certified,  and  collected  by  the  county  treasurer,  as  directed  in 
said  section,  even  though  the  ordinance  electing  to  pursue  that 
method  is  massed  after  the  work  is  done  for  which  the  tax  is  levied. 
(Compare  Dittoe  v.  City  of  Davenport,  ante,  p.  66).  Shaw  v.  Des 
Moines  County,  679. 

Id.    BEGULATTON  OF  STREET  railways  :   VESTED  RIGHTS  :    VIOLATION  OF 

INJUNCTION :  PUNISHMENT :  COSTS.  By  a  former  decree  of  this 
court,  the  city  of  Des  Moines,  the  mayor  and  marshal  thereof,  and 
their  successors  in  office,  were  enjoined  from  **  interfering  in  any 
way  with  the  construction,  extension  or  operation,  by  animal  power, 
of  the  plaintiff  *8  line  of  street  railway  upon  any  of  the  streets  of  the 
city  of  Des  Moines ;  provided,  this  decree  shall  not  be  held  to  oper- 
ate as  a  restraint  upon  the  city  of  Des  Moines  of  a  proper  police  and 
equitable  control  over  the  streets  of  said  city,  ana  the  power  to 
make  reasonable  regulations  as  to  the  manner  of  construction  of 
said  lines,  the  places  in  the  streets  where  the  same  shall  be  located, 
and  the  character  and  extent  of  service  that  shall  be  furnished 
thereon.*'  The  ordinance  under  which  plaintiff 's  railway  was  built 
and  operated  did  not  designate  the  width  of  track  to  be  adopted, 
but  puuntiff  adopted  a  narrow-gau^e  track  and  had  operated  it  for 
fifteen  years.  Hnortly  after  said  injunction  was  issued,  the  city 
passed  resolutions  reauiring  the  tracks  of  all  street  railways  to  be  of 
the  standard  or  broaa  gauge.  Under  these  resolutions,  the  mayor 
and  marshal  of  the  city  arrested,  or  caused  to  be  arrested,  employes 
of  the  plaintiff  while  engaged  in  laying  down  an  extension  of  its 
narrow-gauge  track  on  one  of  the  city  streets.    Held — 

(1)  That  the  city  did  not  have  the  power  to  require  the  plaintiff 
to  use  the  broad  gauge  in  extending  its  track. 

(2)  That  the  mayor  and  wiftraimi  were  guilty  of  a  violation  of  the 
injunction ;  but  ' 
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(3)  That,  since  they  did  the  acts  complained  of  only  because  they 
believed  it  to  be  their  duty  to  do  them  under  the  resolutions 
and  ordinances  of  the  city,  they  should  not  be  punished, 
except  nominally,  provided  they  will  file  with  the  clerk  a 
written  assurance  that  they  will  not  again  violate  the  injunc- 
tion ;  but  that  they  must  pay  the  costs.  Des  Moineg  St  Ry, 
Co.  V,  Dea  Moines  B.  G,  tit  R.  R.  Co.,  685. 

See  Nuisance,  1. 

CODE. 

See  Statutes  Cited,  Construed,  etc. 

COMPENSATION  OF  OFFICERS. 
See  Eailkoads,  2. 

COMPOSITION  WITH  CREDITORS. 

See  Contract,  5. 

CONSIDERATION. 
See  Contract,  2,  8 ;  Sales,  7  ;  Statute  op  Frauds,  1. 

CONSTABLE. 

Official  bond  :  liability  of  sureties  for  acts  op  oppression  : 
pleadino.  Action  against  a  constable  and  his  sureties  on  his 
official  bond.  The  bond  was  in  the  form  prescribed  by  statute 
(Code,  sec.  674)  and  required  the  principal  to  **  faithfully  and 
impartially,  without  fear,  favor,  fraud  or  oppression,  discharge  all 
the  duties  *  *  *  of  his  office."  The  action  was  for  a  breach  of 
the  conditions  of- the  bond  in  unlawfully,  maliciously  and  oppres- 
sively arresting,  imprisoning  and  prosecuting  the  plaintiff.  The 
petition  averred  that  the  acts  complained  of  were  done  by  the  con- 
stable under  color  and  by  virtue  of  his  office,  but  shows  that  they 
were  unlawfully,  maliciously  and  oppressively  done,  without  prob- 
able cause.    Held — 

(1)  That  the  petition  properly  alleged  a  breach  of  the  conditions 
of  the  bond. 

(2)  That  the  sureties  could  not  escape  liability  on  the  ground 
that  the  acts  complained  of  were  mstigated  wholly  by  private 
malice,  and  were  in  no  way  connected  with  the  duties  of 
their  principal  as  constable.    Clancy  v.  Kenworthy,  740. 

CONSTITUTIONAL  LAW. 

1.  Violation  of  injunction  :  commitment  for  contempt  in  vaca- 
tion. When  a  judge  is  authorized  by  statute  to  perform  a  judicial 
act  in  vacation,  his  act,  when  so  done,  has  the  force  and  effect  of 
an  act  done  by  the  court  (following  State  v.  Myers,  44  Iowa,  580) ; 
and  so,  in  this  case,  held  that  section  three,  chapter  sixty-six.  Laws 
of  1886,  authorizing  a  judge  in  vacation  to  commit  for  contempt  of 
an  injunction  issued  under  the  prohibitory  liquor  law,  is  not  in 
conflict  with  section  one,  article  five,  of  the  constitution,  on  the 
ground  that  it  authorizes  judgment  by  one  who  is  not  a  court 
within  the  meaning  of  the  constitution.    McLane  v.  Qranger,  152. 

3.  Trial  by  jury.    See  Criminal  Law,  3,  4  ;  Jury  Trial,  1,  2. 

8.     Bight  to  be  confronted  with  witnesses.    See  Criminal  Law,  6. 

4.  Testifying  against  one's  self.    See  Criminal  Law,  18. 

See  Intoxicating  Liquors,  2 ;  Railroads,  87 ;  Taxation,  4. 
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CONSTRUCTION. 

See  Chattel  Mortoaqe,  2,  4 ;  Practice,  6 ;  Pbok issost  Note,  2 ; 
Sales,  8 ;  Wills,  2,  9, 10,  18. 

CONTEMPT. 

See  CrriBS  and  Towns,  16;  Constitutional  Law,  1 ;  Jury  Trial,  2. 

CONTINUANCE. 

1.  No  ruling  on  motion  :  APPEAL.  A  continnance  was  asked  on  a 
showing  of  sickness,  which  was  clearly  insufficient.  Afterwards 
additional  affidavits  were  filed,  but  no  ruling  was  made  on  the 
amended  showing.  He/d  that  it  could  not  be  said  that  any  error 
was  in  this  committed  by  the  court.    McReynolds  v.  MeReynolds^ 


2.  Sickness  of  counsel  :  discretion  of  court  :  counter-affidavits. 
See  Criminal  Law,  20,  21. 

CONTRACT. 

1.  Specific  performance  :  oral  contract  to  reconyet  :  bvidence. 
Plaintiff  claimed  (l)  that  certain  deeds,  absolute  on  their  face, 
made  seventeen  years  before,  were  mortgages  in  fact,  and  (2)  that 
defendant  at  the  time  orally  agreed  to  reconvev  to  her  when  the 
debt  was  paid  ;  but,  having  failed  to  establish  the  first  proposition, 
held  that  she  was  in  no  position  to  ask  for  a  specific  performance 
of  the  alleged  oral  agreement.    Corliss  v.  Coiuwlet  58. 

3.  Consideration:  settlement  of  claims.  A  settlement  of  con- 
dieting  accounts  is  a  valid  consideration  for  an  agi-eement  to  pay 
a  balance  found  due  one  of  the  parties.     Schaben  if.  Brunning,  102. 

8.  Gambuno  contracts:  sales  of  corn  for  future  deuvery. 
Where  country  grain  buyers  had  a  large  quantity  of  com  in  cribs, 
and  they  made  sales  from  time  to  time,  through  Chicago  commis- 
sion merchants,  for  future  delivery,  of  No.  2  com,  but,  ifeaiing  that 
their  corn  would  not  grade  No.  2,  and  hoping  that  it  would  improve 
with  age,  they  bought  in  and  resold,  intending  to  deliver  the  com 
•  to  cover  their  sales,  held  that  the  transactions  were  not  illegal,  go> 
as  to  defeat  their  brokers  in  the  collection  of  margins  advanced  for 
them.    Douglas  V,  Smith,  i&8. 

4.  Bill  of  sale  :  delivery.  A  bill  of  sale  made  to  secure  a  claim  is 
delivered  to  the  owner  of  the  claim  by  deliverv  to  his  attorneys 

,  authorized  to  secure  the  claim.    Brewster  v.  Reel,  606. 

5.  Composition  with  creditors  :  payment  :  tender.  An  insolvent 
debtor  entered  into  an  agreement  with  his  creditors  to  pay  them 
fifty  per  cent,  of  their  respective  claims,  which  they  agreed  to 
accept  in  full  satisfaction.  In  a  subsequent  action  to  recover  the 
full  amount  of  one  of  these  claims,  the  defendants  offered  evidence 
to  show  that  the  fifty  per  cent,  stipulated  for  in  the  contract  had 
been  placed  on  deposit  in  a  certain  bank,  and  that  their  attorney 
had  advised  plaintiff's  attorney  of  that  fact,  and  that  the  money 
would  be  paid  upon  his  depositing  in  the  bank  his  client's  receipt 
acknowledging  satisfaction  in  full  of  the  claim.  Held  that  this 
evidence  was  properly  excluded,  Because  it  did  not  tend  to  show  an 
unconditional  offer  to  pay  as  provided  in  the  agreements  and  that, 
since  defendants  had  neither  performed  nor  offered  to  perform 
their  part  of  the  contract,  judgment  was  properly  rendered  for  the 
full  amount  of  the  claim*    Melhqp  v,  TathweU,  671. 
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6.  Undue  influence  :  rescission.    See  Conveyance,  1. 

7.  ipAROi..  TO  change  WBiTiNa.    See  Evidence,  4,  6. 

8.  Fob  contbacts  of  pabticulab  kinds,  see  appropriate  titles. 

CONVEYANCE. 

1.  Fatheb  TO  children  :  undue  influence  :  RESCISSION.  The  facts 
•  in  this  cane  examined  ( see  opinion  )  and  held  to  show  that  convey- 
ances made  by  an  aged  father  to  his  children  were  procured  by 
undue  influence,  and  through  a  groundless  fear  on  his  part  that  he 
was  about  to  be  involved  in  litigation  through  which  he  might  lose 
his  property.  Accordingly,  the  decree  of  the  district  court  for  a 
reconveyance  of  the  property  is  afi^med.     Norton  v.  Norton,  1^1, 

2.  Pbocubed  by  fraud  :  bescission.    See  Fraud,  1. 

See  Deed. 
CORPORATIONS. 
Power  of  president.    See  Raihroads,  1. 

See  Judicial  Sale,  2 ;  Municipal  Corporations. 

COSTS. 

1 .  Of  unnecessary  witnesses.  It  is  not  error  to  refuse  to  tax  to  the 
successful  party  the  costs  of  witnesses  subpoenaed  by  him,  merely 
because  they  have  not  been  used  for  any  material  purpose.  Han- 
ner8  v.  McClelland,  818. 

2.  In  criminal  case  :  made  by  defendant  on  appeal  :  liability  of 
county.  Where  an  indictment  was  found  in  one  county,  and  a 
'judgment  of  conviction  was  had  in  another  county  on  a  change 
of  venue,  and  defendant  appealed  to  this  court,  and  thd  judgment 
was  reversed  and  the  cause  remanded,  held  that  an  order  taxing  to 
the  county  where  the  trial  was  had  the  costs  made  by  defendant  on 
appeal  was  without  authority  of  any  statute,  and  was  void,  and 
should  therefore  have  been  set  aside  upon  motion  of  such  county. 
(Compare  Bed  v,  Polk  County,  56  Iowa,  08).  State  v,  Rainsbarger, 
589. 

3.    :  TAXATION  TO  COUNTY  :  WHO  MAY  APPEAL.  The  state,  which 

is  plaintiff  in  a  criminal  case,  and  the  county  to  which  costs 
therein  are  taxed,  are  both  entitled  to  appeal  from  the  order  taxing 
the  costs  to  the  county,  and  the  defendant  cannot  have  one  of  the 
appeals  dismissed  when  it  does  not  appear  that  he  will  be  preju- 
diced by  allowing  them  both  to  stand.    Id. 

4.  Taxation  :  exceptions.  Exceptions  duly  taken  to  an  order  over- 
ruling a  motion  to  retax  costs  bring  up  the  question  as  to  whether 
they  were  properly  tas^,  without  any  exception  to  the  order  tax- 
ing the  costs.    Id. 

See  Tax  Sale  and  D^ed,  12 ;  Wills,  8. 
COUNTIES. 

1 .  Liability  for  costs  on  appeal  op  criminal  case.    See  Costs,  2, 8. 

2.  Liability  FOR  taxes  collected  in  aid  of  railroads.  See  Rail- 
roads, 8,  6. 

COUNTY  TREASURER. 

Commission  on  taxes  in  aid  of  railroads.    See  Railroads,  3. 
Vol.  74—50 
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CRIMINAL  LAW. 
-        c*.^^-.,^^  nvEViRK  aitASD  JTTRT  NOT  MINUTED  :  DOCXJUBNT3,        It    MS 

^'    ,fo7S^2^/^hTd^^^^  evidence  u^d  before  the  grand 

urr  toset  out  or  noted  m  the   minutes  of  the   evidence.       An 

where  a  witness  before  the  grand  jury,  as  shown  by  the  niinutt, 

tastifies  onlv  that  he  is  the  officer  having  legal  custody  of  Mch 

documents,  he  may,  upon  the  trial,  after  testifying  that  he  is  sach 

officer,  produce  and  identify  such  documents  ;  such  identification 

not  being  independent  evidence,  but  connected  with  the  documents 

theiuseives.    State  v,  MiUlenhoff,  271. 

3.  Indictment  :  sbttino  aside  :  insufficient  evidence.  An  indict- 
ment cannot  be  assailed  upon  motion  on  the  ground  that  it  is  not 
sustained  by  sufficient  evidence.    State  v.  Smith,  580. 

8.  Right  to  jury  trial  in  superior  court.  Since  in  the  present 
condition  of  the  law  there  is  no  appeal  from  the  superior  court  of 
a  city  except  to  the  supreme  court,  held  that  one  charged  in  the 
superior  court,  upon  information,  with  the  violation  of  a  city 
ordinance  is  entitled  to  a  trial  by  jury  in  that  court ;  and  if,  when 
tlie  case  matures  for  trial,  the  jury' has  been  discharged  for  the 
term,  and  the  defendant  demands  a  jury  trial,  it  is  the  duty  of  the 
court  to  continue  the  case  on  its  own  motion  until  such  time  as  a 
jury  can  be  lawfully  empaneled.  (See  opinion  for  statutes  con- 
strued and  cases  cited).    City  of  Creston  v.  Nye,  869. 

4.  Appeal  from  justice's  court  :  power  of  defendant  to  waive 
JURY  trial.  Where  one  has  been  tried  and  convicted  upon  an 
information  in  a  justice^s  court,  and  he  appeals  to  the  district 
court,  he  has  the  power  to  waive  trial  by  jury  in  the  appellate 
court,  and  to  submit  to  a  trial  by  the  court ;  and  where  he  does  so, 
and  is  so  tried,  and  is  found  guilty,  and  judgment  is  rendered 
against  him,  he  cannot  afterwards  insist  that  the  court  had  no 
right  to  try  him  without  a  jury.  (  State  v.  Carman,  63  Iowa,  180, 
and  Stat^  v,  Larrigan,  6G  Iowa,  426,  in  which  cases  the  trials  were 
on  indictments,  distinguished).    State  v.  III,  441. 

6.  Appeal  from  justice's  court  :  right  to  chanob  plea.  One  who 
has,  in  a  justice's  court,  pleaded  guilty  to  a  charge  of  assault  and 
battery,  may,  on  appeal  to  the  district  court,  withdraw  that  plea, 
and  plead  guilty  of  assault  only,  or  not  guilty — following  cases 
cited  in  opinion.    State  v,  Farlee,  451. 

6.  Right  to  be  confronted  with  witnesses  :  proceedings  before 
grand  jury  :  DOCUMENTARY  EVIDENCE.  The  constitutional  right 
of  one  accused  of  a  crime  to  be  confronted  with  the  witnesses 
against  him  does  not  relate  to  investigations  by  the  grand  jury,  nor 
does  it  have  any  reference  to  documentary  evidence  in  any  case. 
(  See  State  v.  Matlock,  70  Iowa,  2Z9 ).    State  v.  Smith,  580. 

7.  Liability  of  wife  for  acts  done  in  husband's;  presence  ;  pre- 
sumption OF  coercion  :  evidence  to  rebut.  The  law  presumes 
that  the  influence  of  a  husband  over  his  wife  fs  such  that  she  is  not 
held  criminally  liable  for  unlawful  acts  done  hy  her  in  his  presence, 
unless  there  is  evidence  to  rebut  this  presumption,  and  satisfy  the 
jury  that  she  was  exercising  a  free  volition  and  was  guilty  of  an 
independent  criminal  act ;  and  the  mere  fact  that  she  attempts  to 
conceal  her  husband*s  crime  does  not  make  her  a  party  to  it,  but 
evidence  of  such  efforts  on  her  part  may  be  considered'as  bearing 
upon  her  guilt  or  innocence  of  the  crime.  ( Compare  State  v.  Fitz- 
gercUd,  49  Iowa,  260  ).    State  v.  Kelly,  689. 
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8.      MUItDBB  BY  HUSBAND  :  COMPUOITY  OF  WIFE  :  EVIDENCE.     The  evi- 

jf^  dence  in  the  case  considered  ( see  opinion ),  and  htld  that  it  was  not 

gf^  sufficient  to  sustain  a  verdict  of  manslaughter, — it  not  appearing 

^j,  therefrom  that,  when  the  murder  was  committed  by  defendant's 

husband,  she,  if  present,  took  any  part  tht^rein  either  by  word  or 
act ;  or,  if  she  did,  it  did  not  rebut  the  presumption  that  she  was 
coerced  by  her  husband.    Id. 

9.  Reasonable  doubt  :  instructions.  The  court,  at  the  end  of  an 
instruction,  otherwise  unexceptionable,  on  the  question  of  reason- 
able doubt,  added  these  words :  '*  If  you  are  tnen  not  so  satisfied 
and  convinced  of  the  defendant's  Ruilt  that  you  would  act  upon 
that  conviction  in  matters  of  highest  importance  to  yourselves, 
^ou  should  give  the  defendant  the  benefit  of  the  doubt,  and  acouit ; 
if  you  are  so  satisfied,  you  shoul^d  convict  him."  Held  that  in  tliese 
words  there  was  no  error.  { State  v,  Nash,  7  Iowa,  347,  and  State 
V.  OatrandeVy  18  Iowa,  455,  followed ;  and  State  v.  Pierce,  65  Iowa, 
85,  distinguished).    State  v.  Schaffer,  704. 

10.  Evidence  :  statements  of  deceased  witness  before  grand  jury. 
A  grand  jury  which  sat  prior  to  the  one  which  found  the  indict- 
ment in  this  case  made  inquiry  as  to  who  committed  the  crime 
charged  herein,  but  foiyid  no  indictment  At  that  inquiry  one  H., 
w^ho  died  before  the  trial,  was  present  as  a  witness  and  gave  testi- 
mony, but  no  attorney  for  the  state  was  present.  The  defendant  in 
this  case  sought  to  prove  by  a  member  of  that  former  grand  jury 
what  H.  said  in  his  testimony.  Held  that  the  offered  evidence  was 
properly  excluded.  Whether  the  case  would  be  different,  had  the 
attorney  for  the  state  been  present  when  the  testimony  was  given, 
quaere.    State  v.  Porter,  623. 

11.  Evidence  :  contradictory  statements  of  witness  out  of  court  : 
instruction.  Defendant  was  charged  with  an  assault  with  intent 
to  commit  murder.  His  wife  gave  evidence  on  the  trial  tending  to 
prove  that  he  acted  in  self-defense.  In  rebuttal  the  state  introduced 
evidence  of  statements  made  by  her  before  the  trial,  which  were 
inconsistent  with  her  testimony,  and  which,  if  true,  showed  defend- 
ant to  have  been  the  aggressor.  Held  that  such  rebutting  evidence 
was  admissible  only  as  affecting  the  credibility  of  the  witness,  and 
that  an  instruction  (see  opinion)  from  which  the  jury  might  infer 
that  it  was  to  be  considered  in  detecmining  the  question  of  self- 
defense  was  erroneous.    State  v.  Datns,  578. 

12.  Evidence  :  res  gestae  :  what  is  not.  Where  a  woman  had  been 
shot,  but  had  had  her  wound  dressed,  and  had  Iain  down  upon  a 
sofa,  and  then,  in  response  to  one  seeking  information,  she  related 
with  particularity  and  at  len^h  circumstances  occurring,  and  con- 
versations between  her  and  defendant  had  before  the  wound  was 
given,  and  stating  that  defendant  was  drunk  at  the  time  and  pur- 
posely shot  her,  held  that  evidence  of  the  statements  so  made  was 
not  admissible  as  being  of  the  res  gestae.  (State  v.  DriscoU,  72  Iowa, 
583,  distinguished).    State  v.  Deuble,  500. 

13.  Examination  of  defendant  by  court.  A  defendant  is  not  required 
to  testify  against  himself ;  nor  can  he  legitimately  be  placed  in  the 
position  of  admitting  or  denying,  in  the  presence  of  the  jury,  in 
answer  to  questions  put  by  the  court,  anything  having  a  material 
healing  on  nis  guilt.    State  v.  Merkley,  695. 

14.  Witness  not  examined  before  grand  jury.  The  state  offered  on 
the  trial  a  witness  who  had  not  been  before  the  grand  jury.  She 
had  written  a  statement  of  what  she  would  testify  to,  and  sent 
that  to  the  grand  jury,  and  the  same  was  attached  to  the  indict- 
ment, and  purported  to  be  evidence  taken  before  the  grand  jury ; 
and  her  name  was  indorsed  on  the  back  of  the  indictment.  Held 
that  the  admission  of  her  testimony  was  error,  under  section  4421 
of  the  Code.    State  v.  Porter,  623. 
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CRIMINAL  LAW. 

1.      EyIDBNCB  before  GI^ND  jury  not  MINX7TED  :  DOClTlfENTS.       It   is 

not  necessary  that  documentary  evidence  used  before  the  grand 
jury  be  set  out  or  noted  in  the  minutes  of  the  evidence.  And 
where  a  witness  before  the  grand  jury,  as  shown  by  the  minutes, 
testifies  only  that  he  is  the  officer  having  legal  custody  of  such 
documents,  he  may,  upon  the  trial,  after  testifying  that  he  is  such 
officer,  produce  and  identify  such  documents  ;  such  identificatit>n 
not  being  independent  evidence,  but  connected  with  the  documents 
themselves.    State  v,  MtUlenhoff^  271. 

2.  Indictment  :  setting  aside  :  insufficient  evidence.  An  indict- 
ment cannot  be  assailed  upon  motion  on  the  ground  that  it  is  not 
sustained  by  sufficient  evidence.    State  v,  Stnith,  580. 

8.  Right  to  jury  trial  in  superior  court.  Since  in  the  present 
condition  of  the  law  tliere  is  no  appeal  from  the  superior  court  of 
a  city  except  to  the  supreme  court,  held  that  one  charged  in  the 
superior  court,  upon  information,  with  the  violation  of  a  city 
ordinance  Is  entitled  to  a  trial  by  jury  in  that  court ;  and  if,  when 
the  case  matures  for  trial,  the  jury*  has  been  discharged  for  the 
term,  and  the  defendant  demands  a  jury  trial,  it  is  the  duty  of  the 
court  to  continue  the  case  on  its  own  motion  until  such  time  as  a 
jury  can  be  lawfully  empaneled.  ( See  opinion  for  statutes  con- 
strued and  cases  cited).    City  of  Creston  v,  Nye,  869. 

4.  Appeal  from  justice's  court  :  power  op  defendant  to  waive 
JURY  TRIAL.  Where  one  has  been  tried  and  convicted  upon  an 
information  in  a  justice's  court,  and  he  appeals  to  the  district 
court,  he  has  the  power  to  waive  trial  by  jury  in  the  appellate 
court,  and  to  submit  to  a  trial  by  the  court ;  and  where  he  does  so, 
and  is  so  tried,  and  is  found  guilty,  and  judgment  is  rendered 
against  him,  he  cannot  afterwards  insist  that  the  court  had  no 
right  to  try  him  without  a  jury.  (  State  v.  Carman,  63  Iowa,  180, 
and  State  v.  Larrigan,  66  Iowa,  436,  in  which  cases  the  trials  were 
on  indictments,  distingtiiaJied).    State  v,  lU,  441. 

6.  Appeal  from  justice's  court  :  right  to  change  plea.  One  who 
has,  in  a  justice's  court,  pleaded  guilty  to  a  chargaof  assault  and 
battery,  may,  on  appeal  to  the  district  court,  withdraw  that  plea, 
and  plead  guilty  of  assault  only,  or  not  guilty — following  cases 
cited  in  opinion.    State  v.  Farlee,  451. 

6.  Right  to  be  confronted  with  witnesses  :  proceedings  before 
grand  jury  :  DOCUMENTARY  EYIDENCB.  The  constitutional  right 
of  one  accused  of  a  crime  to  be  confronted  with  the  witnesses 
against  him  does  not  relate  to  investigations  by  the  grand  jury,  nor 
does  it  have  any  reference  to  documentary  evidence  in  any  case. 
(  See  State  v.  Matlock,  70  Iowa,  229 ).    State  v.  Smith,  580. 

7.  Liability  OF  WIFE  FOE  acts  done  in  husband's/ presence  :  pre- 
sumption OF  coercion  :  evidence  to  rebut.  The  law  presumes 
that  the  influence  of  a  husband  over  his  wife  fs  such  that  she  is  not 
held  criminally  liable  for  unlawful  acts  done  hj  her  in  his  presence, 
unless  there  is  evidence  to  rebut  this  presumption,  and  satisfy  the 
iury  that  she  was  exercising  a  free  volition  and  was  guilty  of  an 
independent  criminal  act ;  and  the  mere  fact  that  she  attempts  to 
conceiil  her  husband's  crime  does  not  make  her  a  party  to  it,  but 
evidence  of  such  efforts  on  her  part  may  be  considered'as  bearing 
npon  her  guilt  or  innocence  of  the  crime.  ( Compare  State  v.  Fitz- 
gerald, 49  Iowa,  260  ).    State  v,  Kelly,  589. 
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8.      MUBDEB  BY  HUSBAND  :  COMPUOITY  OF  WIFE  :  EVIDENCE.     The  evi- 

dence  in  the  case  considered  ( see  opinion ),  and  held  that  it  was  not 
sufficient  to  sustain  a  verdict  of  manslaughter, — it  not  appearing 
therefrom  that,  when  the  murder  was  committed  by  defendant's 
husband,  she,  if  present,  took  any  part  therein  either  by  word  or 
act ;  or,  if  she  did,  it  did  not  rebut  tlie  presumption,  that  she  was 
coerced  l^y  her  husband.    Id, 

9.  Reasonable  doubt  :  instructions.  The  court,  at  the  end  of  an 
instruction,  otherwise  unexceptionable,  on  the  question  of  reason- 
able doubt,  added  these  words :  *'  If  you  are  then  not  so  satisfied 
and  convinced  of  the  defendant's  Ruilt  that  you  would  act  upon 
that  conviction  in  matters  of  highest  importance  to  yourselves, 
^ou  should  give  the  defendant  the  benefit  of  the  doubt,  and  acouit ; 
if  you  are  so  satisfied,  you  should  convict  him.**  Held  that  in  tiiese 
words  there  was  no  error.  {State  v.  Nash,  7  Iowa,  847,  and  State 
V.  Ostrander,  18  Iowa,  435,  followed ;  and  State  v.  Pierce,  65  Iowa, 
85,  dietinguiahed).    State  v.  Sehaffer,  704. 

10.  Evidence  :  statements  of  deceased  witness  before  grand  jury. 
A  grand  jury  which  sat  prior  to  the  one  which  found  the  indict- 
ment in  this  case  made  inquiry  as  to  who  committed  the  crime 
charged  herein,  but  foi^d  no  indictment  At  that  inquiry  one  H., 
who  died  before  the  trial,  was  present  as  a  witness  and  gave  testi- 
mony, but  no  attorney  for  the  state  was  present.  The  defendant  in 
this  case  sought  to  prove  by  a  member  of  that  former  ^and  jury 
what  H.  said  in  his  testimony.  Held  that  the  offered  evidence  was 
properly  excluded.  Whether  the  case  would  be  different,  had  the 
attorney  for  the  state  been  present  when  the  testimony  was  given, 
quaere.    State  v.  Porter,  628. 

11.  Evidence  :  contradictory  statements  of  witness  out  of  court  : 
instruction.  Defendant  was  charged  with  an  assault  with  intent 
to  commit  murder.  His  wife  gave  evidence  on  the  trial  tending  to 
prove  that  he  acted  in  self-defense.  In  rebuttal  the  state  Introduced 
evidence  of  statements  made  by  her  before  the  trial,  which  were 
inconsistent  with  her  testimony,  and  which,  if  true,  showed  defend- 
ant to  have  been  the  aggressor.  Held  that  such  rebutting  evidence 
was  admissible  only  as  affecting  the  credibility  of  the  witness,  and 
that  an  instruction  (see  opinion)  from  which  the  jury  might  infer 
that  it  was  to  be  considered  in  determining  the  question  of  self- 
defense  was  erroneous.    State  v,  Davis,  578. 

12.  Evidence  :  res  gestae  :  what  is  not.  Where  a  woman  had  been 
shot,  but  had  had  her  wound  dressed,  and  had  lain  down  upon  a 
sofa,  and  then,  in  response  to  one  seeking  information,  she  related 
with  particularity  and  at  len^h  circumstances  occurring,  and  con- 
versations between  her  and  defendant  had  before  the  wound  was 
given,  and  stating  that  defendant  was  drunk  at  the  time  and  pur- 
posely shot  her,  held  that  evidence  of  the  statements  so  made  was 
not  admissible  as  being  of  the  res  gestae.  (State  v,  Driscoll,  72  Iowa, 
583,  distinguished).    State  v,  Deuble,  509. 

18.  Examination  of  defendant  by  court.  A  defendant  is  not  rec^uired 
to  testify  against  himself ;  nor  can  he  legitimately  be  placed  in  the 
position  of  admitting  or  denying,  in  the  presence  of  the  jury,  in 
answer  to  questions  put  by  the  court,  anything  having  a  material 
healing  on  nis  guilt.    State  v,  Merkley,  ^5. 

14.  Witness  not  examined  before  grand  jury.  The  state  offered  on 
the  trial  a  witness  who  had  not  been  before  the  grand  jury.  She 
had  written  a  statement  of  what  she  would  testify  to,  and  sent 
that  to  the  grand  jury,  and  the  same  was  attached  to  the  indict- 
ment, and  purported  to  be  evidence  taken  before  the  grand  jury; 
and  her  name  was  indorsed  on  the  back  of  the  indictment.  Held 
that  the  admission  of  her  testimony  was  error,  under  section  4421 
of  the  Code.    State  v.  Porter,  623. 
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16.  PRAcrncB :  SEiriNa  day  for  trial  :  discretiov  of  coubt.  The 
time  during  the  term  at  which  a  defendant  shall  be  put  upon  his 
trial  rests  wholly  in  the  sound  discretion  of  the  judge,  and 
unless  an  abuse  of  such  discretion,  with  prejudice  to  the  defend- 
ant, be  shown,  as  is  not  done  in  this  case,  this  court  will  not  inter- 
fere.   Stale  V.  MakeTt  T7. 

16.  :   order  of  evidence  to  rebut  alibi.     Where  defendant 

had  sought  to  establish  an  cUihi^  it  was  proper  to  admit,  in  rebdttal, 
testimony  tending  to  show  defendant's  presence  at  the  time  and 
place  of  the  crime,  in  support  of  evidence  given  in  chief  on  that 
point.    Id. 

17.  :  instruction  as  to  use  of  evidence.    Where  counsel  for 

defendant  offered  certain  evidence  for  a  certain  stated  purpose,  but 
the  court  excluded  it  for  that  purpose,  but  admitted  it  for  another 
purpose,  it  was  not  error  to  instruct  the  jury  to  consider  it  only  for 
the  purpose  for  which  it  was  admitted.    Id, 

18.  ;  AUBi :  evidence  :  instructions  not  contradictort.    The 

court  instructed  that  the  alibi  relied  on  as  a  defense  must  be  estab- 
lished, if  at  all,  by  a  preponderance  of  the  evidence ;  also,  that  if 
upon  the  whole  evidence,  including  that  tending  to  establish  the 
ao&t,  they  entertained  a  reasonable  doubt,  they  should  acquit.  Htld 
that  these  instructions  were  not  contradictory  or  misleading,  but 
that  they  were  harmonious  and  correct.    Id, 

19.  : :  instructions  as  to  evidence.  The  court  instructed 

as  follows  :  "  The  defense  of  alibis  to  be  entitled  to  consideration, 
must  be  such  as  to  show  that  at  the  very  time  of  the  commission  of 
the  crime  charged  the  accused  was  at  another  place,  so  far  away  or 
under  such  circumstances,  that  he  could  not,  with  ordinary 
exertion,  have  reached  the  place  where  the  crime  was  committed, 
80  as  to  have  participated  in  the  commission  thereof ;  '*  and  *'  If  the 
proof  of  alibi  fails  to  show  as  to  either  defendant  on  trial,  you  will 
not  consider  it  as  to  him ;  but  if  it  does  show  as  to  either,  you  will 
give  it  full  consideration  as  to  the  defendant  of  whom  it  so  shows." 
Mdd  that  the  instructions  rightly  stated  the  law,  and  were  not 
subject  to  the  objection  that  they  directed  the  jury  not  to  consider 
the  evidence  pertaining  to  the  ouihu    State  v.  Maher,  77,  82. 

80.  Practice:  continuance:  sickness  of  defendant's  counsel: 
discretion,  a  motion  by  defendant  in  a  criminal  case  for  a  con- 
tinuance, based  on  the  alleged  illness  of  some  of  hi.i  counsel,  is 
addressed  to  the  discretion  of  the  trial  court ;  and  the  ruling  of 
such  court  will  not  be  reversed  on  appeal,  unless  it  is  made  to 
appear  that  such  discretion  has  'been  abused,  with  prejudice  to 
defendant ;  and  the  facts  of  this  case  (see  opinion)  snow  neither 
abuse  of  discretion  nor  prejudice.    State  v.  Rains^rger,  196. 

81.  : :  counter- affidavits.  While  it  is  true  that  an  appli- 
cation for  a  continuance,  based  on  the  absence  of  a  witness,  may 
not  be  resisted  by  counter-affidavits  contradicting  the  statement  of 
facts  which  it  is  alleged  the  witness  will  swear  to  (State  v.  Dakin^ 
52  Iowa,  395 ;  State  v.  Scott,  44  Iowa;  93),  the  rule  is  entirelv  differ- 
ent as  to  the  statement  of  facts  showing  diligence,  and  the  like : 
and,  as  to  these,  counter-affidavits  are  admissible.  (Compare  State 
V.  Welle,  61  Iowa,  629).    Id, 

28.  :    keeping    jury  together:    discretion  of  court.     A 

request,  by  defendant  on  a  criminal  charge,  that  the  jury  be  placed 
in  the  care  of  officers,  and  be  not  permitted  to  separate,  is  addressed 
to  the  sound  discretion  of  the  trial  court  (Code.  sec.  4484 ;  State  v. 
Felter,  25  Iowa,  67) ;  and,  before  the  action  of  the  court  in  refusing 
such  request  will  be  interfered  with  on  appeal,  abuse  of  such  discre- 
tion must  be  shown,  and  prejudice  resulting  therefrom  ;  which  is 
not  done  in  this  case.    (See  opinion  for  facts).    Id. 
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88.  :  usiNO  wrrwBSS  not  named  on  indiotmbnt:    notice  to 

DEFENDANT  :  SUFFICIENCY.  The  Btate  waa  permitted  to  examine  a 
\ritnes8  whose  name  was  not  endorsed  upon  the  indictment,  as 
required  by  Code,  section  4203,  upon  showing  notice  to  defendant 
as  required  by  Ck>de,  section  44*21 ;  but  the  notice  stated  the  resi- 
dence of  the  witness  to  be  Kansas  City,  Kan.,  whereas  it  proved  to 
be  Kansas  City,  Mo. ;  and  the  statement  in  the  notice  of  what  the 
state  expected  to  prove  by  the  witness  varied  somewhat  from  what 
was  actually  proved  by  him.  But  held  that  this  was  no  ground  for 
reversal,  since  it  does  not  appear  that  defendant  was  in  any  man- 
ner prejudiced  by  the  irregularities.    (See  Code,  sec.  4538).    Id. 

31.    Joint  INDICTMENT :  SEPARATE  TRIALS  :  DISCRETION  OF  COURT.     It  ifl 

within  the  discretion  of  the  trial  court  to  grant  or  refuse  separate 
trials  to  defendants  jointly  indicted,  where  the  ofTense  charged  is 
less  than  a  felony.  (Code,  sees.  4012,  4424).  State  v.  KirkpataicJc, 
505. 

83.  Alibi  :  instruction.  Where  there  is  evidence  tending  to  establish 
an  cUibU  a  proper  instruction  in  relation  thereto  should  be  given, 
especially  when  asked.    State  v.  Porter,  628. 

26.  Election  by  state  to  rely  on  different  acts  on  successitb 
TRiALa  Where  upon  prior  trials  the  state  has  elected  to  rely  for 
conviction  on  one  of  two  or  more  acts  which  the  evidence  tend^ 
to  prove,  it  may,  on  a  subsequent  trial,— the  verdicts  of  conviction 
having  been  set  aside  and  new  trials  awarded, — elect  to  rely  for 
conviction  upon  evidence  tending  to  prove  another  act  different 
from  the  act  found  by  the  prior  verdicts ;  and  this  is  not  permitting 
the  state  to  prove  an  offense  other  than  that  for  which  uie  defenf 
ant  was  before  trid,  but  only  to  prove  the  same  ofTense  by  other 
evidence.  So  held,  in  a  prosecution  for  the  unlawful  sale  oi  intox- 
icating liquors,  where  the  evidence  tended  to  prove  several  sales, 
each  of  which  would  have  supported  a  verdict  of  guilty,  and  the 
state,  on  the  last  trial,  elected  to  rely  on  the  evidence  establishing 
a  sale  different  from  the  one  relied  on  in  the  former  trial.  State  v, 
Dow,  141. 

27.  Trial  :  ysiNO  witnesses  before  qrand  jury.  There  is  no  obliga- 
tion resting  upon  the  state  to  use  upon  the  trial  all  the  witnesses 
examined  before  the  Krand  iury,  and  evidence  of  a  failure  so  to  do 
is  not  admissible  to  show  the  animus  of  the  prosecution.  (Com- 
pare State  V,  Middleham,  62  Iowa,  153).    State  v.  Dillon,  653. 

28.  Jury  trial  :  verdict  by  aqreement.  The  defendant  on  a  charge 
of  larceny  pleaded  not  guilty,  and  a  jury  was  empaneled.  There- 
upon, by  agreement  between  the  district  attorney  and  defendant, 
the  jury  returned  a  verdict  of  guilty.  Held  that  this  was  equiva- 
lent to  an  admission  by  defendant  of  his  guilt  in  open  court  and 
in  the  presence  of  the  jury,  and  that  the  verdict  could  not  be  dis- 
turbed on  the  ground  that  it  was  not  the  result  of  a  trial  by  jury. 
State  V.  Keegan,  145. 

29.  Practice  :  sealed  verdict  :  jurors  absent.  Where  on.  a  trial  for 
misdemeanor  the  parties  agree  to  a  sealed  verdict,  and  when  such 
verdict  is  received  the  defendant  makes  no  objection  that  some  of 
the  jurors  are  absent,  and  does  not  demand  that  the  jury  be  polled, 
he  waives  the  error,  if  any,  in  receiving  the  verdict  in  the  absence 
of  some  of  the  jurors.    State  v,  Thompson,  119. 

80.  Conviction  on  bad  count.  Where  a  defendant  has  been  convicted 
of  a  crime  charged  in  two  counts,  and,  on  appeal,  one  of  the 
counts  is  foimd  to  be  bad,  and  it  cannot  be  said  on  which  count  he 
was  found  guilty,  the  judgment  must  be  reversed.  State  v* 
Alerkley,  695. 
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31.    A^AULT   WITH    INTENT  TO    MURDER :  REQUISITES    OF    INDICTME19T. 

The  elements  of  the  crime  of  asnault  with  intent  to  commit  murder 
are  (1)  the  assault ;  (2)  the  specific  intent  to  kill ;  and  (3)  oaalice 
aforethought ;  and  an  indictment  which  charges  these  is  sufficient, 
even  though  the  facts  alleged'  are  not  such  that,  if  death  had 
resulted,  the  crime  would  have  been  murder  in  the  first  degree. 
State  V.  Keasling,  528. 

83.    :  VERDICT  OF  GUILTY   AS   CHARGED  •  SENTENCE    FOR    I.^;SEB 

OFFENSE.  In  such  case,  where  the  verdict  was  guilty  of  the  oif ense 
charged,  but  the  court  was  of  the  opinion  that  malice  aforethought 
bad  not  been  proved,  but  that  the  other  elements  of  the  offense  had 
been,  constituting  the  crime  of  assault  with  intent  to  commit 
manslaughter,  the  defendant  was  not  on  that  ground  entitled  to  a 
new  trial,  but  was  properly  sentenced  for  the  lesser  included 
offense.  {State  v,  Scheie,  b2  Iowa,  608,  followed),  [Robinson,  J., 
dissenting^  and  Sebvers,  C.  J.,  thinking  this  point  not  necessarily 
involved,  neither  concurring  nor  dissenting.]    Id. 

88.  i  SELF-DEFENSE  :  RIGHT  AND  WRONG  RULE  STATED  IN  INSTRUC- 
TION :  NEW  TRIAL.  In  this  case,  in  a  lengthy  instruction,  the  court, 
in  one  part  of  it,  erroneously  laid  down  the  rule  that  the  right  to 
take  life,  or  to  resort  to  the  use  of  a  deadly  weapon  in  resistance  of 
-  an  assault,  depends  on  whether  the  assault  is  in  fact  felonious, 
and  the  danger  actual  and  urgent.  In  another  part  the  correct 
rule  was  stated.  Held  that  the  verdict  of  guilty  should  be  set 
aside,  because  it  cannot  be  known  which  rule  the  jury  followed. 
(State  V.  Shelton,  64  Iowa,  838,  followed  in  principle).    Id. 

84.  :  REFUSING  TO  NOURISH  CHILD  :  INDICTMENT;    An  Indictment 

for  an  assault  with  intent  to  kill  an  adopted  daughter  of  defendants, 
of  eleven  years  of  age,  by  neglecting  and  refusing  to  nourish  her, 
is  insufficient,  where  it  fails  to  charge  that  defendants  had  the 
means  and  were  pecuniarily  able  to  provide  for  her.  State  v. 
Merkley,  695. 

85.  :  EVIDENCE  OF  SUCCESSIVE  ASSAULTS.    On  a  trial  for  assault 

-with  intent  to  murder,  although  the  indictment  charges  only  one 
offense,  the  state  may  prove  successive  offense^  of  the  kind  charged, 
for  the  purpose  of  establishing  the  intent.  (Compare  State  v. 
Jamison,  ante,  p.  618).  Id. 

36,  Embezzlement  :  evidence  warranting  conviction.  The  defend- 
ant, who  had  been  county  treasurer,  was  indicted  for  embezzling 
the  funds  of  the  coimty.  The  deficiency,  and  efforts  to  conceal  the 
same  by  fraudulent  vouchers  and  entries,  were  proved  or  admitted, 
but  defendant  sought  to  shift  the  responsibility  from  himself  to 
another,  but  the  jury  found  against  him  on  that  issue.  Held  that 
there  was  no  such  want  of  evidence  to  sustain  the  verdict  as  to  jus- 
tify this  court  in  setting  it  aside.    State  v.  Coioan,  53. 

87,  :  INDICTMENT :  NATURE  OF  EMPLOYMENT.    The  indictment  in 

this  case  was  found  nnder  section  3909  of  the  Code,  which  reads  as 
follows  :  **  If  any  officer,  agent,  clerk  or  servant  of  any  incorpor- 
ated company,  or  if  any  clerk,  agent  or  servant  of  a  copartnership, 
or  if  any  person  over  sixteen  years  of  age,  embezzle  and  fraudu- 
lently convert  to  his  own  use,  without  the  consent  of  his  employer 
or  master,  any  property  of  another  which  has  come  into  his  pos- 
session by  virtue  of  such  employment,  he  is  guilty  of  larceny,  and 
shall  be  punished  accordingly.'*  Held  that  it  was  not  necessary  to 
allege  the  particular  nature  or  character  of  defendant's  employ- 
ment, but  tliat  it  would  have  been  sufficient  to  allege  generally 
that  he  was  in  the  employment  of  the  person  nam^,  as  clerk, 
agent  or  servant.  And  if,  having  alleged  in  the  indictment  that 
defendant's  employment  was  of  a  special  character,  the  prosecution 
was  bound  to  aver  that  the  money  came  into  his  hands  by  virtue  of 
such  special  employment,  held  tnat  the  indictment  (for  which  see 
opinion)  was  not  deficient  in  that  regard.    State  v.  Jamison^  603. 
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88.  : :  charge  op  fraudulently  convkrtino.    In  such 

case,  where  the  indictment  charged  that  defendant  **  fraudulently 
embezzled  and  converted  to  his  own  use*'  the  money,  held  that  it 
w^  not  open  to  the  objection  that  it  did  not  charge  that  defendant 
fraudulently  conyerted  the  money.    Id. 

39.  Forgery  :  indictment  :  variance.  Where  the  forged  instrument 
was  dated  January  7,  1885,  but  the  copy  set  out  in  the  indictment 
showed  it  to  be  dated  January  7,  1884,  the  court  properly  instructed 
that  tlie  Tariance  was  immaterial.    State  v.  Blanchard^  628. 

40.   :  PLACE  OP  crime  :   evidence.    The  fact  that  the  forged 

instrument  purported  to  have  been  executed  in  Mitchell  county, 
and  that  defendant  had  it  in  his  possession  in  that  county  at  about 
the  time  it  purported  to  have  been  executed,  was  competent  evi- 
dence, and,  in  the  absence  of  anything  to  the  contrary,  sufficient, 
to  prove  that  the  forgery  was  committed  in  that  county.    Id, 

41.  Fraudulently  obtaining  signature:  delivery  to  agent: 
indictment.  Where  one  is  indicted,  under  section  4073  of  the 
Code,  for  obtaining  by  false  pretense,  and  with  intent  to  defraud, 
the  signature  of  a  person  to  a  witten  instrument  the  false  making 
of  which  would  be  punished  as  forgery,  it  is  necessary  to 
allege  the  delivery  of  the  instrument  signed  (State  v.  McQinnis,  71 
Iowa,  685) ;  and  where  the  indictment  charged  that  defendant  was 
a  loan  agent  employed  to  make  a  loan  to  S.,  and  in  the  transac- 
tion fraudulently  procured  the  signature  ol  S.,  and  that«S.  deliv- 
ered the  instrument  to  defendant,  held  that  the  indictment  did  not 
allege  that  defendant  was  the  a^ent  of  S.,  and  it  was  not,  there- 
fore, open  to  the  objection  that  it  did  not  charge  a  delivery  of  the 
instrument,  on  the  ground  that  a  delivery  to  ^an  agent  is  no  deliv- 
ery.   State  V.  Jaminon,  618. 

42.  :    MORTGAGE :   indictment  :    averment  of  ownership  op 

'LAND.  To  fraudulently  obtain  the  signature  of  a  party  to  a  mort- 
gage containing  the  ordinary  covenants  is  an  offense  under  section 
4073  of  the  Code,  ^nd  an  indictment  which  sets  out  a  copy  of  the 
mortgage  showing  the  covenants  is  not  bad  because  it  fails  to 
allege  that  the  person  whose  signature  was  fraudulently  obtained 
owned  the  land.    Id. 

43.  :  actual  deprauding  not  necessary.    In  such  case^  while 

there  must  be  a  delivery  of  the  instrument  signed  in  order  to  con- 
sumate  the  intent  to  defraud,  the  actual  consummation  of  the 
intended  fraud  need  not  be  shown.    Id. 

44.  :  EVIDENCE  OP  SIMILAR  OPFENSE.    In  such  case,  since  the  gist 

of  the  alleged  crime  is  the  intent,  evidence  of  the  commission  of 
another  similar  crime  against  the  same  person  was  admissible  as 
bearing  only  on  the  question  of  intent.  (Compare  £fff/^e  v.  Walters, 
45  Iowa,  389,  and  State  v.  Saunders,  68  Iowa,  370).    Id. 

45.    :  EVIDENCE  :    changing  PAPERS  TO  CONCEAL  CRIME.      In  SUCh 

case,  evidence  tending  to  show  that  defendant  altered  papers  per- 
taining to  the  alleged  fraudulent  transaction  for  the  purpose  of 
concealing  the  fraud  was  competent  and  material.    Id. 

46.  Keeping  house  op  ill  fame  :  indictment  :  surplusage  :  proof. 
The  indictment  in  this  case  charged  defendant  with  keeping  a  house 
of  ill  fame,  to  which  he  permitted  persons  to  resort  for  purposes  of 
prostitution  and  lewdness ;  also  that,  at  his  solicitation  and  reauest, 
prostitution  and  lewdness  were  practiced  in  said  house.  Held  that 
the  latter  allegation  was  mere  surplusage,  being  only  matter  of 
evidence,  which  it  was  not  necessary  to  prove.  State  v,  Schaffer, 
10L 
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47.  :  BVIDIBNCE  TO  SUPPORT  VERDICT.    The  evidence  justified  the 

jury  in  finding  that  defendant's  house  was  frequently  resorted  to 
by  lewd  women,  who  were  there  visited  by  men,  but  there  was  no 
direct  evidence  of  lewd  practices  on  the  premises.  Neither  was 
there  any  direct  evidence  that  defendant  knew  of  the  puxposes  of 
those  who  frequented  his  houae,  and  he  testified  that  ne  knew  of 
no  lewd  practices  there.  But  the  jury  were  warranted  in  finding 
that  he  knew  the  character  and  reputation  of  the  women  whom  he 
permitted  to  frequent  the  house.  Held  chat  this  court  could  not 
set  aside  the  verdict  of  guilty  for  want  of  evidence  to  support  it. 
Id, 

48.  Larceny  :  possession  op  goods  :  evidence  to  overcome  presump- 
tion. Where,  on  a.  trial  for  lai'ceny,  the  state  shows  that  the 
defendant  had  the  stolen  property  in'  his  possession  soon  after  the 
larcenv,  it  is  not  necessary,  in  oraer  to  overcome  the  presumption 
of  guilt  thus  arising,  for  defendant  to  establish  to  the  satisfaction 
of  the  jury  that  he  did  not  steal  the  property  ;  but  he  is  entitled  to 
an  acquittal  if  his  evidence  is  such  as  to  raise  a  reasonable  doubt 
as  to  whether  he  did  not  come  by  it  honestly.  (See  opinion  for 
cases  followed  and  distinguished).    State  v.  Manley,  601. 

49.  Murder:  evidence:  statements  of  decedent.  After  the  dece- 
dent had  received  his  fatal  wound,  the  defendant  and  another  were 
brought  before  him,  and  he  then  stated  that  defendant  was  the 
man  who  wounded  him.  Held  that  evidence  of  this  statement  was 
admissible  to  show  the  demeanor  of  the  defendant  when  accused 
by  the  deceased.  (Compare  State  v,  Nash,  10  Iowa,  82).  State  v, 
JHllon,  668. 

50.   :    :    NATURE    OF   WOUND:    DEFENDANT'S    KNOWLEPOB. 

Evidence  that  defendant  was  informed  of  the  nature  of  decedent*B 
wound  shortly  after  it  had  been  received  hxld  properly  excluded 
when  offered  by  defendant.    Id, 

51.  :  :    WOUNDS   upon   defendant.     When   defendant 

claimed  that  the  fatal  wound  was  given  in  an  affray  in  which  he 
had  been  knocked  down,  receiving  certain  injuries,  evidence  that 
no  wounds  were  found  upon  him  when  arrested  was  admissible. 
Id. 

62. :  RESULT  OF  continued  AFFRAY :  INSTRUCTION.    An  instruo- 

tion  asked,  to  the  effect  that,  if  the  fatal  wound  was  given  in  an 
affray  which  was  but  the  culmination  of  a  continued  fight,  then 
defendant  could  not  be  found  guilty  of  any  offense  higher  than 
manslaughter,  and  not  of  that  offense,  if  he  was  defending  him- 
self, was  properly  refused,  since  he  may  have  been  the  agg^ressor 
all  through  the  fight  (Compare  State  v,  Morphy,  83  Iowa,  276). 
Id* 

58.   :  SELF-DEFENSE  AFTER  FIRST  BEING  AGGRESSOR:  BURDEN  OF 

PROOF :  INSTRUCTION.  An  instruction  which  says,  in  effect,  that  if 
defendant,  in  the  first  instance,  sought  a  disturbance  or  fight  with 
the  deceased,  but  afterwards  sought  to  avoid  the  difficulty,  the 
burden  of  proving  that  he  infiicted  the  wound  in  self-defense  is 
upon  defendant,  held  erroneous.  (See  opinion  for  cases  followed 
and  distinguished).    Id. 
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54.   :    IfUTUAIi    CX>HBAT:    8SLF-DBFBNSB    AFTBB    WITHDBAWmO : 

INSTRUCTION.  The  court  instructed  that,  *<  in  case  of  mutual  com- 
bat, where  both  parties  are  in  the  wrong,  both  or  either  are  respon- 
sible for  the  results  of  their  acts,  and  one  cannot  claim  anything 
on  the  ground  of  self-defense  from  the  assaults  of  the  other,  if 
within  the  nature  of  the  combat,  until  he  has  first  withdrawn  from 
the  combat,  and  retreated  as  far  as  he  can  with  safety,  and  clearly 
evinces  to  his  adversary  his  intention  to  do  so."  Held  too  strict  as 
to  the  party  withdrawing — it  being  sufficient  if  his  adversary  has 
reasonable  grounds  for  believing  that  he  has  withdrawn,  even 
though  the  fact  is  not  clearly  evinced.    Id, 

65.  :  INDICTMENT :  COUNTS  NOT  IN  ALTERNATIVB.    An  indictment 

for  murder  charged  in  one  count  that  the  offense  was  committed 
with  a  knife,  and  in  another  that  it  was  committed  with  a  certain 
sharp  instrument  to  the  grand  jury  unknown.  Held  that,  although 
the  counts  were  not  in  the  alternative,  the  indictment  evidenUy 
charged  but  one  offense,  and  was  therefore  not  bad  on  that 
account.     (Compaxe  State  v,  Watroua,  13  Iowa,  494).    Id. 

56.  :  bvidencb:  competent,  thouqh  weak.    Upon  a  trial  for 

murder,  it  was  shown  that  a  bottle  usually  used  to  contain  a  cer- 
tain kind  of  bitters  was  found  in  a  buggy,  not  far  from  where  the 
body  of  the  deceased  was  fotmd,  and  that,  when  last  seen  alive,  he 
was  riding  in  the  buggy.  Held  that  it  was  competent  to  prove  by 
a  witness  that  he  had,  on  the  evening  before,  sold  defendant  a  sim- 
'  ilar  bottle  containg  bitters,  as  tending  to  connect  defendant  with 
the  crime.    State  v,  Raintibarger^  196. 

67.  : :  motive.    Evidence  which  tends  to  show  the  relar- 

tions  between  the  defendant  and  the  deceased,  and  a  motive  for 
the  homicide  with  which  defendant  is  charged,  is  admissible 
ag&inst  him  ;  and  such  was  the  evidence  objected  to  in  this  case. 
(See  opinion).    Jd. 

68.  :  :  weapon  in  dependant's  possession.     Evidence 

that  defendant  had,  before  the  homicide,  a  pair  of  "knuckles'* 
was  admissible  against  him,  where  the  wounds  upon  the  decedent 
were  such  that  they  might  have  been  made  by  such  weapons.  Jd. 

69.  :    :   identification   op  buogy  by  its   "rattle." 

Where,  in  a  case  of  homicide,  the  identification  of  a  certain  buggy 
as  being  that  of  the  deceased  was  material,  held  that  the  testimony 
of  a  wagon-maker,  to  the  effect  that  he  knew  defendant's  buggy, 
and  that  he  knew  the  one  in  question  to  be  his  by  the  peculiar  rat- 
tle of  its  wheels,  was  competent.    Id, 

60.  :  EXPERT  testimony  :  WHAT  is  NOT.    In  a  case  of  homicide, 

the  defendant,  after  stating  hypothetically  the  character  of  the 
wounds,  asked  a  witness,  who  was  a  physician,  how  the  wounds 
were  probably  produced.  Held  that  the  question  was  properly 
excluded,  because  it  called  for  an  opinion  on  matters  not  peculiarly 
within  the  knowledge  of  the  medical  profession.    Id, 

61 .  :  BVIDBNCB  TO  SUPPORT  VERDICT  OF  GUILTY.    The  deceased 

was  last  seen  alive  riding  in  a  buggy.  He  was  found  dead  under 
such  circumstances  as  to  suggest  that  he  came  to  his  death  through 
an  accident  connected  with  the  management  of  the  horse  and 
buggy ;  and  this  was  the  theory  of  defendant.  But  the  theory  of 
the  state  was  that  defendant  killed  him,  and  then  disposed  the 
surroundings  in  such  a  way  as  to  indicate  death  by  accident.  The 
jury  found  defendant  guilty  ;  and,  as  there  was  no  such  lack  of 
evidence  to  support  the  verdict  as  to  lead  to  the  conclusion  that  it 
was  the  result  of  passion  and  prejudice,  held  that  it  could  not  be 
reversed  on  appeal.    Id. 
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63.    :    INSANTTT    AS    DEFENSE:     BUHDEN    OF    PROOF.     The    OOOlt 

instructed  the  -jury  as  folloW3 :  **  When  the  state  shows,  beyond 
reasonable  doubt,  in  the  first  instance,  that  the  defendant  is  guilty, 
then  defendant  comes  to  his  plea  of  iusanity ;  and  when  he  oomes 
to  rely  on  such  plea,  then,  under  the  law,  he  is  required,  in  order 
to  excuse  his  act  on  account  of  the  alleged  insanity,  to  show  by  a 
preponderance  of  the  evidence, — that  is,  by  the  greater  weight  of 
creaible  evidence  in  the  case, — that  he  was  insane.*'  Held  correct, 
and  that  the  court  was  not  required  to  give  another  instruction  to 
the  effect  that,  if  insanity  was  made  probable  by  the  evidence, 
defendant  should  be  acquitted.  (Ck>mpare  State  v,  Jone»,  61  Iowa, 
850).    State  v.  Trout,  645. 

63.  :  iMPaisoxBCBNT  FOR  life:  form  of  verdict.    Where  the 

court  instructed  the  jury  that,  if  they  found  defendant  guilty  of 
murder  in  the  first  degree,  they  should  deternaine  whether  he 
should  be  punished  by  death,  or  by  imprisonment  for  life  at  hard 
lajbor  in  the  state  penitentiary,  and  they  found  him  guilty,  and  that 
he  *' should  be  punished  by  imprisonment  in  the  penitentiary  for 
life,"  held  that  the  omission  of  the  words  **  at  hard  labor'*  did  not 
render  the  verdict  fatally  defective,  but  that  defendant  was  prop- 
erly sentenced  to  imprisonment  for  life  at  hard  labor.    Id. 

64.  Costs  on  appeal  :  liabilitt  of  oounty.    See  Costs,  2. 

65.    As   TO  offenses   RELATIKa   TO     INTOZICATINa   LIQUORS,     860    that 

title. 

66.  Appearance  bond:  discharge  of  sureties  bt  laches.  See 
Sureties,  1,  2. 

DAMAGES. 

1.  Measure  of  :  injury  to  mare  in  breeding.  In  an  action  for  an 
injury  to  a  mare  in  breeding  her,  caused  by  the  alleged  negligence 
of  defendants,  and  resulting  in  her  death,  the  measure  of  plain- 
tiff's  damages  was  her  value  at  the  time  of  the  injury  {Gardner  v, 
Burlington,  C.  R,  <t  N.  Ry,  Co.,  68  Iowa,  592)  ;  and  it  was  error  to 
admit  evidence  of  resulting  injury  to  her  sucking  colt,  no  such 
claim  having  been  pleaded.    Oamble  v,  Mullin,  09. 

2.     :  DEFICIENCY  OF  LAND  SOLD.    Where  defendant  sold  land  to 

Slain  tiff  for  thirty  dollars  per  acre,  or  a  gross  sum  of  twenty-five 
undred  and  twenty  dollars,  falsely  representing  that  the  tract 
contained  eighty-four  acres,  but  it  in  fact  contained  only  seventy- 
five  and  seven ty-nine  one-hundred ths  acres,  and  plaintiff  brought 
suit  for  damages,  alleging  the  above  facts,  held  that  the  measure  of 
his  damages  was  the  difference  between  the  value  of  the  tract  as 
it  was  represented  to  be,  and  its  value  as  it  really  was  ;  and  that 
the  value  as  represented  was  fixed  by  the  law  at  twenty-five  hun- 
dred and  twenty  dollars,  because  the  parties  had  agreed  upon  that 
sum.  Also  that  instructions  to  that  effect  were  appropriate  to  the 
issues.    Howes  v.  Axtell,  400. 

3.  EZEBCPLARY.    Seo  Assault  and  Battery,  2  ;  Railroads,  27. 

4.  For  right  of  way.    See  Railroads,  6-9,  10. 

5.  For  obstructing  water.    See  Railroads,  18. 

See  Nuisance,  8 ;  Railroads,  25,  38,  40  ;  Vendor  and  Vendee,  5. 

DECREE. 
See  Judgubnt. 
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DEDICATION. 

See  HiQHWAT,  2-4. 

DEED. 

EZBCUnoiT  :  EVIDENCE.  A  warranty  deed  made  by  a  woman  and  her 
husband  cannot  be  invalidated  as  against  the  grantee^  much  less 
against  a  bona- fide  subsequent  purchaser,  upon  the  testimony  of 
the  woman  that  she  was  not  aware  that  she  had  signed  a  warranty 
deed,  but  thought  that  slie  had  signed  a  power  of  attorney  to  sell 
other  land,  and  that  at  the  time  she  supposed  that  she  had  lost 
through  tax  sales  the  land  described  in  the  deed,  and  the  testi* 
mony  of  the  husband  that  they  did  not  execute  the  deed,  but  a 
power  of  attorney  ;— the  woman  making  no  claim  that  any  fraud 
was  practised  upon  her,  nor  that  she  did  not  know  the  contents  of 
the  paper,  and  the  husband  seating  that  he  did  not  read  the  instru- 
ment at  all,  but  understood  thai  it  was  a  power  of  attorney.  Buck 
V.  Holt,  2U. 

DEFAULT. 

See  Judgment,  6-11. 

DELIVERY. 

See  CyONTRACTS,  4 ;  Sales,  1. 

DEPOSITIONS. 

1*  Motion  TO  SUPPRESS :  evidence.  Amotion  to  suppress  a  deposi- 
tion was  based  upon  an  affidavit  of  defendant's  counsel,  showing 
that  a  notice  of  taking  the  deposition,  served  on  defendant,  did  not 
state  the  place  of  the  residence  of  the  officer  to  whom  the  commis- 
sion was  issued.  Held  that  this,  without  more,  was  insufficient. 
Itaybum  v.  Central  Iowa  Ry,  Co,,  687. 

9.  OBJEcmNG  TO  INCOMPETENT  EVIDENCE :  TIME.  Where  a  witness  in 
a  deposition  gave  incompetent  testimony,  because  relating  to  trans- 
actions with  one  deceased,  but  the  adverse  party  did  not  know  of 
the  decease  until  the  examination  in  chief  had  closed,  and  he  then 
made  the  objection,  and  afterwards,  six  months  before  the  trial,  he 
moved  the  court  to  strike  out  the  objectionable  testimony,  held  that 
the  objection  was  made  in  time.    Leathers  v.  Rosa^  630. 

DESCRIPTION. 

See  Chattel  Mortqage,  4,  7,  8 ;  Mechanic's  Liens,  %, 

DISCOVERY  OF  PROPERTY. 

See  Execution,  1,  2. 

DITCHES. 

See  Highway,  5, 6. 

DIVORCE. 

1.  Decree  in  Nebraska  without  jurisdiction  :  collateral  attack 
IN  Iowa.  In  an  application  by  plaintiff  for  the  admeasurement  of 
Ills  dower  in  his  deceased  wife's  land,  it  was  alleged  in  answer  that 
his  wife  had  been  divorced  from  him  by  a  decree  rendered  in 
Nebraska.  Held  that  it  was  competent  for  him  to  assail  the  decree 
by  showing  that  it  was  rendered  without  jurisdiction,  and  that  a 
demurrer  to  a  reply  setting  up  facts  showing  such  want  of  juris- 
diction was  properly  overruled.  (  See  authorities  cited  in  opinion). 
Neff  V.  Beauchamp,  92. 
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2.  TfiMPORART  ALIMONY :  REVIEW  ON  APPEAL.  An  Order  allowing 
temporary  alimony  to  a  wife  in  an  action  for  divorce  is  reviewable 
on  appeal  to  this  court,  under  Code,  section  8164.  Blair  v.  Blair, 
811. 

8.     : :  EVIDENCE  WANTING.     In  the  absence  of  all  of  the 

evidence  on  which  temporary  alimonv  was  granted  in  the  court 
below,  this  court  cannot  say  that  the  allowance  was  excessive.    JdL 

4.  Attorney's  fees  :  altjOWance  on  appeal.  The  decision  appealed 
from  in  this  case  provided  that  the  matter  of  allowing  an  attor- 
ney's fee  should  be  continued  to  next  term,  and  appellant  made  no 
complaint  of  such  provision,  but  appellee  now  seeks  in  this  court 
to  have  a  fee  allowed  for  the  services  of  her  attorney  on  the 
appeaL  There  beine  no  proper  evidence  before  this  court  on 
which  to  make  such  allowance,  it  is  refused,  without  prejudice  to  a 
recovery  upon  a  sufficient  showing  at  the  proper  time.    Id. 

6.  Subsequent  action  for  support  of  child  :  what  must  be  showv. 
Svhere  a  decree  of  divorce  has  been  granted,  and  the  custody  of  a 
child  awarded  to  plaintiff,  and  a  judgment  of  a  certain  sum  as 
alimony  has  been  rendered  in  her  favor,  this  is  conclusive  on  the 
parties  so  long  as  the  circumstances  remain  the  same.;  and  a  sub- 
sequent supplemental  proceeding,  or  independent  action,  seeking 
to  recover  an  additional  sum  for  the  support  of  the  child,  cannot 
be  maintained  without  alleging  such  change  in  the  circumstances 
of  the  parties  as  would  make  an  additional  order  expedient.  (See 
Code,  sec.  2229).    Beid  v.  Beid,  681. 

6.  HusBAND*s  uability  FOR  WIFE'S  ATTORNEY  FEES.  See  Husband 
and  Wife,  1,  2. 

DOMESTIC  RELATIONS. 

Compensation  to- members  of  family  for  services.  Three  brothers 
were  living  together  in  the  same  house,  and  engaged  in  cultivatiiig 
their  farms  as  partners.  Their  mother  and  another  brother  lived 
with  them  as  members  of  the  same  family,  the  former  doing  the 
household  work,  and  the  latter  working  at  farm  labor,  and  both 
had  their  living  in  the  family  at  the  expense  of  the  three  brothers, 
who  were  partners.  But,  in  actions  against  the  estate  of  one  of 
the  deceased  partners  for  compensation,  they  clearlv  established  the 
fact  that  their  services  were  worth  much  more  than  their  living, 
and  were  rendered  with  the  expectation  on  their  part,  and  on  the 
part  of  the  partners,  that  a  fair  compensation  would  be  made 
therefor,  though  no  agreement  was  ever  had  as  to  the  amount  of 
such  compensation.  Held  that,  in  order  to  a  recovery,  it  was  not 
necessary  to  show  an  express  contract  to  pay  for  the  services. 
(ScuUy  V,  Scully's  Ex'r,  28  Iowa,  548,  dUtinguished ;  and  see 
Uowanv.  Musgrove,  78  Iowa,  8^4).    Maggarell  v.  Maggarell,  878. 

See  Bastardy,  1 ;  Criminal  Law,  7,  8 ;  Husband  and  Wife. 

EMBEZZLEMENT. 
See  Criminal  Law,  86-38. 

EMPLOYER  AND  EMPLOYE. 
See  Master  and  Servant,  1,  2 ;  Railroads,  83-40. 

EQUITY. 

1.  Jurisdiction:  partnerships.  Partnerships,  and  the  cjuestion  of 
their  existence,  are  matters  of  which  chancery  has  jurisdiction 
(  Aultman  v.  Fuller^  53  Iowa,  60 ;  Bicharditon  v.  Orinnell,  63  Iowa, 
44  )  ;  and  where  such  an  issue  is  raised,  it  is  not  improper  to  transfer 
the  cause  to  the  chancery  docket  for  determination.  McBeynoldt 
v.  MeBeynolds,  89. 
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2,    Undue  nnrLtrBNCE  :  rescission.    See  Conveyance,  1. 

See  Assignment  for  Benefit  of  Creditors,  8 ;  Fraud,  1 ;  Mistake,  3 ; 
Real  Estate,  1.  ' 

ESTATES  OF  DECEDENTS. 

See  Wilis. 

ESTOPPEL. 

In  pais  :  WHAT  necessary  to  constitute.  •  Where  a  creditor,  whose 
debt  arose  under  a  contract  with  an  agent,  represented  to  the  prin- 
cipal that  the  debt  had  been  paid  by  the  agent,  but  the  principal 
had  already  settled  with  the  agent  with  the  understanding  that  the 
debt  had  not  been  paid,  and  that  the  principal  would  have  it  to 

Say,  and  afterwards  paid  the  agent  the  amount  thus  agreed  to  be 
ue  him  upon  the  settlement,  held  that  the  creditor  was  not 
estopped  from  looking  to  the  principal  for  the  amount  of  the  debt, 
since  the  principal  did  not  rely  upon  the  representations  made  by 
the  creditor,  and  would  not  sustain  any  injury  by  the  creditor's 
being  permitted  to  deny  the  truth  of  the  representations.  Quest  v. 
Burlington  Opera-House  Co.,  457. 

See  Former  Adjudication  ;  Insurance,  8. 

EVIDENCE. 

1.  Recalunq  witness  :  discretion  of  court.  In  the  absence  of  a 
showing  that  the  trial  court  abused  its  discretion,  this  court  will  not 
interfere  with  its  refusal  to  allow  defendant  to  recall  a  witness  for 
cross-examination  on  the  ground  that  counsel  was  not  informed,  at 
the  examination  in  chief,  of  the  further  fact  he  wished  to  elicit. 
Fowler  v.  Town  of  Strawberry  HUl,  044. 

2.  Order  of  introduction  :  discretion.  The  order  in  which  evi- 
dence shall  be  introduced  is  a  matter  largely  within  the  discretion  of 
the  trial  court,  and  an  irregularity  in  that  respect  will  very  seldom 
afford  grounds  for  disturbing  a  judgment.  Wells  v,  Kavanagh, 
872. 

8.  Contract  between  defendant  and  stranger.  Where  the  action 
was  for  labor  done  and  materials  furnished  to  a  subcontractor,  and 
was  brought  on  a  contract  and  bond  wherein  the  principal  and 
sureties  bound  themselves  to  pay  all  just  claims  against  the  princi- 
pal or  his  subcontractors  for  labor  and  materials  furnished  upon 
the  work,  field  that  a  subsequent  contract  made  between  the  prin- 
cipal and  the  subcontractor,  whereby  the  latter  undertook  to  per- 
form all  the  labor  and  furnish  all  the  materials,  was  properly 
excluded  when  offered  in  evidence  by  the  defendants.    Id, 

4.  Contract  :  parol  to  add  warranty  to  WRiriNa.  Where  a  writ- 
ten contract  is  full  and  complete,  it  is  incompetent,  in  the  absence  of 
fraud,  mistake,  or  the  like,  to  vary  it  by  evidence  of  a  parol  war- 
ranty not  expressed  in  its  terms.  (See  Mcist  v,  Pearce,  58  Iowa, 
679V  And  it  cannot  be  shown  that  it  was  part  of  the  agreement 
that  the  whole  of  the  contract  was  not  to  be  reduced  to  writing. 
Warbasse  v.  Card,  806. 

5.  Written  contract  :  collateral  oral  agreebcents.  Collateral 
oral  agreements,  while  thev  are  inadmissible  to  vary  a  written  con- 
tract, may  be  proved  for  the  purpose  of  showing  that  the  contract 
never  had  a  legal  existence.  (Compare  Bowman  v,  Torr,  8  Iowa, 
678).  Brewster  V,  Reel,  506. 
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6.  Settlbmbnt  :  contradiction  of  receipts  bt  parol.  Since  receipts 
showing  a  settlement  are  but  prima-facie  evidence  of  that  fact ; 
and  may  be  contradicted  by  parol,  held  that  where  there  was  such 
a  contradiction,  and  a  ,finding  by  the  jury  that  there  was  no  settle- 
ment, this  court  could  ^not  interfere  with  such  finding  as  being; 
unwarranted.    Thompson  v.  Maxwell^  415. 

7.  Practice  :  oral  agreement  op  attorneys.  Under  section  213  of 
the  Code,  an  agreement  between  the  attorneys  in  a  case  affecting 
the  rights  of  clients  cannot  be  established  by  oral  evidence,  except 
the  a£nission  of  the  attorney  whose  client  is  to  be  charged  by  the 
agreement.    State  v.  Stewart,  886. 

8.  Objections  to— not  to  witnesses.  The  objection  of  "  incompe- 
tent, irrelevant  and  immaterial,"  to  offered  testimony,  without 
more,  goes  to  the  testimony  alone,  and  not  to  the  competency  of 
the  witnesses.  (Compare  White  v.  Smith,  54  Iowa,  233).  BcUl  v. 
Keokuk  <fc  N.  W.  By  Co,,  182. 

9.  General  objection  to  interrogatory  and  answer:  effect. 
When  a  whole  interrogatory  and  its  answer  are  objected  to  as 
incompetent  and  irrelevant,  the  objection  is  properly  overruled  if 
any  portion  of  the  interrogatory  and  answer  is  competent  and  rele- 
vant.   Bothwell  t7.  Farwell,  824. 

10.  Cross-ezavination  :  WHAT  PROPER.  Where  an  answer  sought  to 
be  elicited  by  a  question  on  cross-examination  tends  In  some  degree 
to  contradict  the  testimony  in  chief  of  the  witness,  it  is  competent 
and  relevant.    Id, 

11.  CiRCCMSTANTiAL  :  WHAT  NECESSARY.  A  theory  cannot  be  said  to  be 
established  by  circumstantial  evidence,  even  in  a  civil  case,  unless 
the  facts  relied  upon  are  of  such  a  nature,  and  are  so  related  to  each 
other,  that  it  is  the  only  conclusion  that  can  reasonably  be  drawn 
from  them.  It  is  not  sufficient  that  they  be  conf^istent  merely  with 
that  theory.  (See  opinion  for  illustration).  Afbach  v.  Chicago,  B. 
d:  Q,  By  Co.,  fU8. 

12.  Transactions  BETWEEN  PERSONS  DECEASED.  In  an  action  to  recover 
land  which  plaintiffs*  father  traded  to  defendants'  brother  for  other 
lands,  where  the  father  and  brother  and  an  intermediate  owner 
were  all  dead,  held  that  one  of  the  defendants  wajs  incomnetent  to 
testify  to  the  personal  transactions  between  the  persons  aeceased. 
(Code,  sec.  8689).    Leathers  v.  Boas,  630. 

18.  TRANSAcnoNS  WITH  ONE  DECEASED.  In  an  action  by  one  of  several 
heirs  to  partition  land,  a  part  of  which  had  long  been  occupied  by 
another  of  the  heirs,  held  that  the  oral  testimony  of  the  occupying 
heir  and  his  wife,  as  to  an  agreement  of  the  ancestor  to  give  the 
occupied  land  to  him,  was  incompetent,  under  section  86^  of  the 
Code.     Wertzv.  Merritt,  683. 

14.  Competent  though  weak.  Where  the  only  witnesses  as  to  the 
issue  of  payment  were  plaintiff  and  defendant,  and  one  affirmed 
and  the  other  denied,  held  that  corroborative  evidence,  however 
weak,  was  competent  and  relevant.  (See  opinion  for  illustration). 
Koltze  V.  Messenbrink,  242. 

16.  Value  of  nursery  stock  :  price  at  which  contracted.  Where 
the  question  was  as  to  the  value  of  a  lot  of  fruit  trees  at  the  place 
of  their  destination  on  a  railroad,  held  that  evidence  of  the  price 
at  which  the  owner  had  contracted  to  sell  them  there  was  aomis- 
sible,  as  affording  some  evidence  of  their  value  there.  Clements 
V.  Burlington,  C.B,  6bN.  By,  Co,,  442. 


INDEX.  799 

16.  Value  op  land  as  bearing  on  contbac!T  price.  Where  the  issue 
was  as  to  the  price  orally  agreed  to  be  paid  for  land,  held  that  evi- 
dence of  the  value  of  the  land  wa^  relevant.  (See  Johnson  v. 
Harder,  45  Iowa,  667).    Paddleford  v.  Cook,  433. 

17.  Exclusion  OP:  intent  not  shown.  This  court  cannot  say  that  it 
was  error  to  exclude  answers  to  certain  questions,  when  it  was  not 
shown,  and  does  not  appear,  what  evidence  was  intended  to  be 
elicited.    Id, 

18.  Error  without  prejudice.  It  is  not  prejudicial  error  to  exclude 
evidence  which  is  afterwards  admitted.  Harl  v,  Pottawattamie 
County  Mut,  Fire  Ins,  Co.,  39. 

19.  Harmless  ERiioR.  Error  in  admitting  evidence  is  no  ground  for 
reversal  where  it  appears  that  it  wrought  no  prejudice  to  appeUant* 
Dickens  v.  City  of  Vea  Moines,  216. 

20.   :  point  already  established.    "Where  the  interest  of  a  wit" 

ness  in  the  result  of  a  suit  has  been  fully  shown,  it  is  not  reversible 
error  to  exclude  further  testimony  on  that  point.  Shannon  v. 
Tama  City,  22. 

21.  ApinssiON  OF :  error  without  prejudice.  The  erroneous  admis- 
sion of  evidence  whose  only  tendency  is  to  establish  a  fact  other- 
wise fully  established,  is  without  prejudice,  and  no  ground  for 
reversal.     Winter  v.  Cent.  Iowa  Ry,  Co.,  448. 

22.  Unauthenticated  letter  :  error  without  prejudice.  There  is 
no  prejudice,  and  therefore  no  reversible  error,  in  admitting  in  evi- 
dence a  letter  not  fully  authenticated,  when  its  only  effect  is  to 
establish  a  fact  already  established  by  testimony  not  objected  to. 

I        Brown  v.  State  Ins.  Co.,  428. 

23.  Error  IN  ADMimNG :  cured  bt  instruction.  Error  in  the  admis^ 
sion  of  evidence  is  cured  by  an  instruction  which  in  effect  with- 
draws the  objectionable  evidence  from  the  consideration  of  the  jury. 
Sullensv.  Chicago,  R.  L  db  P.  Ry.  Co.,  659 ;  State  v.  Sohaffer,  704. 

24.  Witnesses  :  impeachment  :  corroboration.  A  witness  may  be 
impeached  by  showing  that  he  made  statements  out  of  court  con- 
tradictory to  his  evidence  as  a  witness ;  but  evidence  that  he  made 
statements  out  of  court  in  harmony  with  his  evidence  is  not  admis- 
sible in  rebuttal,  for  the  purpose  of  corroboration.  State  v.  Porter, 
623. 

25.  Witness  :  examination  :  conviction  for  crime.  A  witness  may 
be  asked  whether  he  has  ever  been  convicted  of  a  felony  (Code,  sec. 
8648),  but  not  whether  he  has  ever  been  convicted  of  a  crime,  since 
crimes  are  not  all  felonies.    Banners  v.  McClelland^  818. 

26.  Cross-examination  :  charge  of  fraud  :  discretion  of  court.  In 
an  action  on  a  promissory  note  which  defendant  alleged  to  have 
been  forged,  plaintiff  testified  that  he  saw  defendant  sign  the  note, 
and  on  cross-examination  he  was  asked  as  to  circumstances  con- 
nected with  the  making  of  the  note ;  none  of  the  questions  refer- 
ring directly  to  any  fact  testified  to  on  the  examination  in  chief. 
Hdd  that.  whUe  the  questions  might  well  have  been  allowed  under 
the  rule  which  grants  considerable  latitude  when  an  issue  of  bad 
faith  on  the  part  of  the  witness  is  raised,  yet  it  was  a  matter 
largely  within  the  discretion  of  the  court,  and  that  this  court 
could  not  well  interfere,  in  view  of  the  fact  that  not  all  of  the  col- 
lateral evidence  is  presented  in  the  abstract.  Riordan  v.  Chug- 
gerty,  688. 

27.  Objections  to  evidence  elicited  by  self.  A  party  cannot  be 
heard  to  object  to  testimony  which  he  causes  to  be  given  by  the 
cross  examination  of  his  adversary's  witnesses.    Id, 


800  INDEX. 

28.  SlONATUBES :  COMPARISONS  BY  EXPERTS.  No  Talid  objection  can  be 
made  to  the  teetimony  of  experts  as  to  the  characteristics  of  differ- 
ent signatures,  where  it  is  confined  to  the  signature  in  controversy 
and  to  otlierB  admitted  to  be  genuine.    (See  Code,  sec.  8655).    Id, 

29.  Not  relevant  to  issue.  Upon  a  claim  for  a  failure  to  pay  over 
rents  actually  collected,  evidence  as  to  the  rental  value  of  the 
buildings  is  irrelevant.    IcL 

I 

SO.  Cross-examination:  relevancy  and  weiobt.  A  written  state- 
ment of  account  made  by  plaintiff  to  defendant  relevant  to  the 
matter  in  controversy  between  them,  which  was  called  out  in  the 
cross-examination  of  defendant,  and  with  regard  to  which  he 
made  admissions  inconsistent  with  his  examination  in  chief,  was 
properly  admitted  as  a  part  of  the  cross-examination,  thoug^h  not 
of  much  weight.    Id, 

31 .  AonoN  ON  account  :  methods  of  deaung.  On  the  issue  raised  by 
a  counter-claim  for  rents  collected,  plaintiff  was  properly  permittecL 
to  detail  his  method  of  dealing:  with  defendant  during  the  time  in 
question,  including  the  manner  of  keeping  books  and  making 
statements  and  settlements.    Id, 

83.  Refrbshino  memory  :  use  of  stub-book.  A  witness  may  use  a 
stub-book  of  checks  to  refresh  his  memory  as  to  payments  made  by 
him.  (Compare  State  v.  MUUr,  53  Iowa,  154,  and  HtUl  v,  Alexan- 
der, 26  Iowa,  560).    Id, 

88.  Copy  of  teleoram  :  foundation.  Where  the  uncontradicted  evi- 
dence showed  that  it  was  the  custom  to  destroy*  the  originals  of 
telegrams  after  six  months,  and  that  the  original  of  the  one  in 
question  could  not  be  found,  this  was  a  sufficient  foundation  for 
tne  introduction  of  a  copy,  without  proving  the  rule  of  the  company 
for  destroying  the  originals.    Id, 

84.  Judicial  notice.    See  Assignment  for  Benefit  of  Creditors,  3. 

85.  To  defeat  fraudulent  conveyance.    See  Chattel  Mortgage,  1. 

86.  Parol  to  aid  defective  description.    See  Chattel  Mortgage,  8. 

87.  For  evidence  in  criminal  cases,  see  Criminal  Law,  paseirn, 

88.  To  SET  aside  conveyance.    See  Deed. 

89.  Parol  as  to  title  op  land.     See  Highway,  3. 

40.  Of  title  by  prescription.    See  Highway,  2-4. 

41 .  To  support  verdict  or  finding  of  fact.  See  Practice  in  Supreme 
Court,  23-28. 

42    Of  mental  capacity.    See  Wills— 3, 7,  14—17. 

43.  For  evidence  on  particular  subjects,  see  appropriate  titles. 

See  Depositions  ;  Estoppel. 

EXCEPTIONS. 

To  Taxation  of  Costs.    See  Costs,  4. 

See  Practice  and  Procedure,  6,  7, 10, 12, 13, 15 ;  Practice  in  Supreme 
Court,  37-39 ;  Bill  of  Exceptions. 
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EXECUTION. 

1.  AuxiLlABT  PROCBBDINGS :  NOTICE  TO  DEFENDANT.  When  the  defend- 
ant is  present  in  court  at  all  stages  of  a  proceeding  auxiliary  to 
execution  for  the  purpose  of  discovering  property,  an  order  made 
will  be  binding  on  him  without  its  being  reouqea  to  writing  and 
signed  by  the  judge  and  personally  serred.  McDonnell  v.  Hmder- 
son,  619. 

2.      :  EXAMINATtON  OP  DKFNDANT  !  AFFIDAVIT  AS  BASIS  OF.       Where 

a  defendant  is  examined  for  the  discovery  of  property  in  a  proceed- 
ing auxiliary  to  execution,  and  a  second  examination  is  had  which 
is  but  a  continuation  of  the  first,  a  new  affidavit  is  not  required 
by  section  3136  of  the  Code.    Id, 

^  Lbyt  :  NOTICE  OF  PRIOR  EQUITY.    See  Sales,  1. 

See  Judicial  Sale. 

EXECUTOR. 
See  Wills,  10. 

EXPERT  TESTIMONY. 
See  Criminal  Law,  60 ;  Evidence,  28 ;  Wills,  5,  7, 16. 

FAI^SE  REPRESENTATIONS. 

See  Damages,  3 ;  Insurance,  15 ;  Sales,  4 ;  Vendor  and  Vendee,  8-6. 

FENCES. 

See  Railroads,  41-44. 

FORGERY. 

See  Criminal  Law,  89  40. 

FORMER  ADJUDICATION. 

1.      As   TO   WHETHER   DEEDS   WERE   MORTGAGES  :  FACTTS  CONSTITUTINO. 

In  1867,  S.  was  indebted  to  C,  and  conveved  to  him,  by  deeds  which 
were  absolute  on  their  face,  certain  lands.  A  few  days  afterwards 
H.  recovered  judgment  against  S.,  and  had  execution  thereunder 
levied  on  the  land  as  the  property  of  S.  Thereupon  C,  in  an 
action  in  which  S.  was  a  defendant,  enjoined  the  ssue  of  the  land, 
and  H.  in  his  answer  set  up,  among  other  things,  that  the  convey- 
ances were  given  only  to  secure  debts,  and  were  mortgages  in 
equity.  On  this  issue  the  court  in  that  action  found  for  C.  against  all 
the  defendants,  including  S.  In  1884,  S.  sought  to  establish,  in  this 
action,  that  the  deeds  were  mere  mortgages,  and  asked  for  an 
accounting.  Held  that  the  adjudication  against  him,  above  referred 
to,  was  conclusive  as  to  that  point,  in  the  absence  of  any  clear  and 
satisfactory  showing  that  it  was  obtained  by  fraud.  Corlisi  v, 
Conable,  68. 

2.  SuFFiaENCY  OF  ORIGINAL  NOTICE.  In  such  cBse,  the  notice 
addressed  to  S.,  in  the  suit  brought  by  C,  stated  that  the  petition 
demanded  an  injunction  restraining  the  sheriff  from  selling  the 
land,  and  a  decree  "that  the  property  of  C.  be  not  liable  for  the 
debts  of  S."  Held  a  sufficient  statement  to  notify  S.  of  the  nature 
of  the  action,  and  to  bind  him  by  the  adjudication  that  the  laud 
belonged  absolutely  toC.    Id. 

8.  Issue  withdrawn.  An  issue  rafced  by  answer,  but  withdrawn  by 
the  defendant  before  trial,  cannot  be  said  to  be  adjudicated  in  the 
determination  of  the  cause.    Finnegan  v,  Campbell,  158. 

Vol.  74—51 
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4.  How  FAR  BINDING  :  PRIVIES.  In  an  action  by  plaintiff  against  T., 
to  set  aside  tax  deeds  and  quiet  his  title,  he  alleged  ownership  in 
himself,  and  that  allegation  was  deuied  in  the  answer.  Judgment 
was  rendered  according  to  the  prayer  of  the  petition,  but  plaintiff 
was  required  by  the  judgment  to  pay  to  T.  the  amount  of  the 
taxes  which  he  nad  paid  on  the  land,  and  plaintiff  paid  the  same. 
Before  the  judgment  was  rendered,  T.  became  possessed  of  the 
same  claim  of  title  which  defendant  in  this  case  asserts  against 
plaintiff,  and  he  afterwards  conveyed  the  ItCnd  by  warranty  deed 
to  defendant  herein.  Held  that,  by  the  judgment  against  T..  not 
not  only  he,  but  defendant  herein  as  his  privy,  was  estopped  from 
either  asserting  title  in  himself,  or  denying  plaintiff's  ownership 
of  the  property ;  the  rule  being  that  a  judgment  operates  as  an 
estopx)el  upon  parties  and  privies,  not  only-  as  to  all  matters  in 
issue,  but  as  to  all  controverted  points  upon  which  the  verdict  or 
finding  was  rendered,  and  as  to  all  defenses  which  might  have  been 
pleaded.     (See  cases  cited  in  the  opinion).    Beed  v.  Douglass,  244. 

6.  Recovery  of  taxes  paid  by  mistake.  (Ooodnow  v.  Litchfield,  69 
Iowa,  23(J,  followed  ;  Ooodnow  v.  Strfjker,  61  Iowa»  261,  distin- 
guished).   Goodnow  V.  Burrows,  251,  256. 

6.    By  judgment  in  federal  cx)Urts  :  jurisdiction  upon  removal 

OF  cause  :  ONLY  PART  OF  DEFENDANTS  NON-RESIDENTS.      Plaintiff's 

assignor,  a  cor|)oration  resident  of  Iowa,  brought  an  action  in  an 
Iowa  court  against  another  corpoiation  resident  of  Iowa,  and 
several  non-residents,  including  the  defendant  herein.  Several  of 
the  non-resident  defendants,  not  including  the  defendant  herein, 
procured  a  removal  of  the  cause  to  the  circuit  court  of  the  United 
States.  After  such  removal,  the  defendant  herein,  with  the  con- 
sent of  the  plaintiff  in  that  case,  and  upon  a  finding  of  the  federal 
circuit  court  that  he,  by  reason  of  his  non-residence  in  Iowa,  was 
entitled  to  a  removal  of  the  cause,  was  allowed  to  appear  and 
answer  in  that  court,  and,  upon  a  trial  of  the  issues  joined,  the 
very  issue  involved  in  this  case  was  adjudicated  against  plaintiff  *s 
assignor ;  and,  upon  appeal  to  the  supreme  court  of  the  United 
States,  the  judgment  was  affirmed.  The  resident  defendant  in 
that  case  did  not  petition  for  a  removal  of  the  cause.  Plaintiff 
herein  now  insists  that  that  judgment  is  not  binding  upon  him,  on 
the  ground  that  the  federal  court  had  no  jurisdiction,  becaase  the 
plaintiff  and  principal  defendant  in  that  case  were  both  residents 
of  Iowa,  and,  therefore,  the  right  of  removal  did  not  exist.  But 
held-^ 

(1)  That  the  right  of  removal  did  exist  as  to  the  non-resident 
defendants,  if  the  cause  between  plaintiff  and  them  was 
such  that  it  could  be  determined  without  the  presence  of  the 
resident  defendant ;  and 

(2)  That,  whether  the  cause  was  such  or  not,  the  statute  govern- 
ing the  right  of  removal  is  a  federal  statute,  and  its  construc- 
tion by  the  federal  courts  is  binding  upon  the  state  courts ; 
and,  since  the  federal  court  expressly  found  that  the  cause 
was  rightly  removed  as  to  the  defendant  herein,  and  the 
plaintiff  in  that  case  consented  in  that  court  to  a  trial  and 
determination  of  the  cause  as  between  it  and  the  defendant 
herein,  as  assignee,  the  plaintiff  herein,  is  bound  by  the 
judgment  in  that  case. 

(8)  That  it  is  immaterial,  so  far  as  the  question  of  former  adjudi- 
cation is  concerned,  whether  the  decision  of  the  federal  court 
as  to  the  removability  of  the  case  was  right  or  wrong  ;  and  if 
the  resident  defendant  followed  the  case  to  the  federal  court, 
and,  by  consent  of  the  plaintiff,  had  its  rights  adjudicated 
there,  with  or  without  jurisdiction,  that,  also,  is  immaterial 
to  the  point  herein  decided.    Id, 
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7.  Facjts  oonstitutino.  Where  a  married  woman  brought  an  action 
against  a  trustee  to  set  aside  a  trust  deed,  but  the  court  decreed 
that  the  d^ed  should  stand,  and  tliat  the  trustee  should  ptr^  her  a 
certain  sum  in  satisfaction  of  the  claim  of  herself  and  husband  in 
the  land,  held  that  the  husband  was  thereby  estopped  from 
bringing  a  subsequent  action  against  the  trustee  to  set  aside  the 
deed.    Deiennann  v,  Luehramann,  275. 

8.  Parties  onx.y  bound  :  instance  :  vendor  and  vendee.  Defendant 
sold  land  to  plaintiff  on  which  there  was  an  unsatisiied  mortgage 
of  record,  but  defendant  represented  that  the  mortgage  was  a 
forgery,  and  no  lien  on  the  land.  Afterwards,  in  an  action  to 
which  plaintiff  was  a  party,  the  mortgage  was  foreclosed,  and 
plaintiff  brought  this  action  for  damages  on  account  of  the  alleged 
misrepresentation.  Defendant,  in  answer,  averred  that  the 
mortgage  was  a  forgery,  and  that  if  plaintiff  had  made  diligent 
defense  it  would  have  been  so  adjudged.  Held  that,  as  defendant 
was  not  a  party  to  the  foreclosure  suit,  the  judgment  in  that  case 
did  not  preclude  him  from  setting  up  the  fraudulent  character  of 
the  mortgage.    Everlingv.  Holcomh^  722. 

See  Wills,  11. 

FRAUD. 

1.  Rescission  op  conveyance  procured  by.  Defendant,  by  fraudu- 
lent representations  as  to  the  value  of  certain  Texas  land-scrip 
certificates,  induced  plaintiff  to  convey  to  him  certain  real  estate 
and  personal  property  in  exchange  for  four  of  said  certificates. 
The  certificates  were  practically  worthless,  and  plaintiff  was  sub- 
stantially so  informed  through  a  letter  received  by  him  from  the 
commissioner  of  the  Texas  land-office  before  the  trade  was  con- 
summated ;  but  defendant  produced  such  other  evidence  of  the 
value  of  the  certificates  that'  plaintiff,  not  unreasonably,  believed 
his  statements  rather  than  those  of  the  land  commissioner.  JEFeld 
that  the  conveyance  was  properly  set  aside  in  equity,  and  a  judg- 
ment entered  in  plaintiff's  favor  for  the  damages  sustained  by  him 
on  account  of  the  fraud.     Cowles  v.  Barber,  71. 

2.  Proof  of.    See  Instructions,  5. 

See  Damages,  2 ;  Insurance,  15 ;  Sales,  4  ;  Vendor  and  Vendee,  6. 

FRAUDULENT  CONVEYANCE. 

1.      SUBJEOnON  OF  PROPERTY  TO  GRANTOR'S  DEBT  :    RIGHT  OF  GRANTEE 

TQ  REDEEM  FROM  SALE :  TIME.  While  the  Statutory  right  to  redeem 
from  an  execution  sale  can  be  exercised  only  witmn  the  period  and 
in  the  manner  prescribed  by  the  statute,  the  right  of  the  grantee  in 
a  fraudulent  convevance  to  discharge  a  judgment  a^nst  his 
grantor,  which  has  been  adjudged  a  lien  upon  the  property,  is  an 
equitable  one,  and  quite  different.  And  wnere  a  husband  conveyed 
a  farm  to  his  wife  in  fraud  of  creditors,  and  afterwards  a  judgment 
was  recovered  against  him,  and  in  an  action  against  her  it  was 
decreed  to  be  a  lien  on  the  farm,  and  before  the  sale  she  appealed 
from  the  judgment,  but  the  appeal  was  not  decided  until  more  than 
a  year  after  the  sale,  held  that  the  sheriff  was  properly  enjoined 
from  executing  a  deed  under  the  sale  at  the  end  of  the  year,  and 
that  upon  the  judgment  creating  the  lien  on  the  property  being 
affirmed,  and  the  payment  by  her,  soon  thereafter,  to  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  of  the  amoimt  of 
the  lien,  though  this  was  more  than  a  year  from  the  date  of  the 
sale,  the  property  was  discharged  of  the  lien,  and  the  injunction 
against  the  sheriff,  was  properly  made  perpetuaL  Teabout  v. 
Jaffray,  28. 


804  '  INDEX 

2.  Of  stock  of  goods  :  EViDENCB.  The  evidence  in  this  case  consid- 
ered (see  opinion)  and  held  to  be  sufficient  to  prove  that  the  con ve.r- 
ance  of  the  stock  of  goods  in  question  was  made  and  accepted  for 
the'  purpose  of  defrauding  creditors.    Richardson  v.  Woodnng,  149. 

8.  To  wife  to  defeat  HT7SdAND*s  CREDITORS.  Where  a  wife  delivers 
money  to  her  husband  to  be  invested  and  proceeds  accounted  for, 
but  no  special  accounting  is  ever  had,  bat  the  obligation  is  never 
rdeased,  she  may  take  a  conveyance  of  property  belonging  to  her 
husband  in  order  to  protect  her  interests,  even  tnough  the  husband 
has  other  creditors  who  may  suffer  thereby.    Sims  v.  Moore,  497. 

4.  Facts  coNSTirunNa.  Plaintiff  loaned  to  one  of  the  defendants, 
who  was  his  son-in-law,  large  sums  of  money,  supposing  him  to 
have  considerable  wealth,  but  when  he  came  to  demand  payment, 
he  found  that  he  was  insolvent,  and  that  he  had  conveyed  his  land 
to  his  wife.  The  evidence  shows  that  this  conveyance  was  made, 
as  between  the  parties  thereto,  for  the  purpose  of  defrauding;  the 
plaintiff.  Held  that  it  should  be  set  aside,  even  though  plaintiff, 
before  he  knew  of  the  insolvency,  and  when  he  supposed  the 
husband  to  have  ample  means,  requested  such  conveyance  to  be 
made  for  the  purpose  of  securing  the  property  to  his  daughter. 
Taylor  v.  Branaoombe,  684. 

5.  Parent  to  children.  A  parent,  who  was  a  judgment  debtor, 
bargained  for.  and  with  money  in  her  possession  paid  for,  certain 
land,  which  she  directed  to  be  deeded  to  her  children.  Held  that 
this  alone,  with  no  evidence  as  to  the  ownership  of  the  money  paid 
for  the  land,  was  not  sufficient  to  overcome  the  presumption  in 
favor  of  the  legal  title  in  the  children,  nor  to  justify  a  judgment 
subjecting  the  property  to  the  payment  of  the  judgment.  Stodr 
dard  v,  icoti^e,  070. 

6.  Evidence  bt  qrantob  to  defeat.    See  Chattel  Mortgage,  1. 

See  Parties  to  Actions,  1. 

FRAUDULENTLY   OBTAINING  SIGNATURE. 

See  CRiifiNAL  Law,  41-45. 

GAMBLING. 
See  Contract,  8. 

GARNISHMENT. 

Agreement  to  pat  defendant's  debt  :  statute  of  frauds  :  rights  of 
GARNISHEE.  S.  sold  Cattle  to  I.,  and  as  a  part  of  the  purchase 
price  I.  orally  agreed  to  pay  a  debt  of  five  hundrea  dollars 
owing  by  S.  to  another.  Held  that  such  agreement  was  not 
within  the  statute  of  frauds,  and  that  I.,  when  garnished  as  a 
debtor  to  S.  for  the  price  of  the  cattle,  should  have  been  per- 
mitted to  retain  out  of  the  purchase  price  the  five  hundred  dollars 
which  he  had  so  agreed  to  pay  to  another,  as  he  was  legally  holden 
to  such  other  party  therefor.  Clinton  Nat,  Bank  v.  Stiuiemann, 
104. 

See  New  Trial,  3. 

GIFT. 

Of  land  to  son  :  evidence.  A  son  occupied  a  portion  of  his  father^s 
land  for  twenty  years  prior  to  the  father^s  death,  and  afterwards 
claimed  that  he  owned  the  land  under  a  verbal  agreement  ( which 
he  had  performed  on  his  part )  that  he  was  to  occupy  and  cultivate 
the  land  during  the  father's  life,  giving  him  one-tlurd  of  the  crops, 
and  afterwards  to-  be  the  solo  owner  of  the  land.  Held  that  the 
evidence  ( for  which  see  opinion )  did  not  support  his  claim.  Wertz 
V.  Merritt,  683, 
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GRAND  JURY. 
BviDENCB  BBFOBB.    See  Criminal  Law,  1,  2,  0,  10, 14. 

GUARDIAN. 

1.  Report  of  :  conclusivbness.  The  report  of  a  guardian,  when 
approved  by  the  court,  must  be  regarded  as  at  least  prima  facie 
correct,  casting  on  him  who  assails  it  the  burden  of  proof  to  show 
error.  ( See  Latham  v.  Myers,  57  Iowa,  519 ;  Brewer  v,  Stoddard, 
id  Iowa,  379  ) .     Warfleld  v.  Warfield,  1S4 . 

2.  Reports  assailed  :  attorney  fee  for  defense.  An  allowance 
made  in  this  case  to  the  guardian  of  an  insane  ward,  for  an  attor- 
ney fee  in  defending  her  reports  when  assailed  as  being  fraudulent 
and  unjust,  is  approved.    Id, 

HANDWRmNQ. 

Expert  testimont.    See  Evidence,  28. 

HIGHWAY. 

1.  Obstruction:  passage  on  adjacent  land:  assault:  self- 
defense.  When  a  highway  is  obstructed,  the  traveler  has  the 
right,  in  order  to  pass  around  the  obstruction,  to  go  upon  adjacent 
land  belonging  to  a  private  owner ;  and  when  such  owner,  in  order 
to  prevent  the  exercise  of  such  right,  makes  an  assault  upon  the 
traveler,  the  latter  may  defend  himself  from  such  assault,  and  may 
plead  the  facts  in  an  action  against  him  by  the  owner  for  assault 
and  battery  made  in  such  self-defense.    Irimn  v.  Yeager,  174. 

2.  By  dedication  or  prescription:  evidence  of  use  by  public. 
Where  the  question  was  as  to  the  existence  of  a  public  highway, 
which,  if  it  was  a  legal  highway  at  all,  became  such  either  by  dedi- 
cation or  prescription,  and  there  was  evidence  tending  to  show  a 
dedication,  held  that  evidence  of  use  by  the  public  was  competent 
for  the  purpose  of  showing  an  acceptance  of  the  dedication,  tnough 
not  competent,  under  section  2031  of  the  Code,  to  show  title  in  the 
public  by  prescription.    State  v,  Birmingham,  407. 

8.  Prosecution  for  obstructinq  :  parol  testimony  as  to  title  to 
LAND.  In  a  prosecution  for  obstructing  an  alleged  highway,  which 
defendants  claimed  was  not  a  legal  highway,  held  that  it  was  error 
to  permit  the  state,  in  its  attempt  to  prove  that  the  highway 
existed  by  dedication  or  prescription,  to  mtroduce  parol  testimony 
as  to  the  title  to  the  land  over  which  it  ran,  no  foundation  having 
been  laid  for  such  secondary  evidence.    Jd» 

4.  By  dedication  :  evidence  :  lapse  of  time.  Lapse  of  time  Is  not 
necessary  to  the  establishment  of  a  highway  by  dedication.  All 
that  is  necessary  is  a  dedication  by  the  owner  and  an  acceptance  by 
the  public,  and  the  dedication  may  be  by  writing,  by  declaration, 
oi*  by  conduct.  And  if  the  owner  of  the  land  in  question  knows 
for  a  series  of  years  that  the  public  is  using  and  treating  the  road  as 
a  highway,  and  expending  funds  in  its  improvement,  and  he 
acquiesces  in  what  is  thus  being  done,  such  facts  may  well  be  con- 
sidered as  evidence  tending  to  prove  actual  dedication.  (See  cases 
cited  in  opinion).    Id, 
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5.      DlTCTHBS  :    CUTTINa  OFF  ACCESS   TO  ADJOININO  LAND  :    INJUNCTION. 

Plaintiff  sought  to  enjoin  the  construction  of  a  ditch  for  surface 
water  on  the  side  of  the  highway  next  to  his  land,  on  the  ground 
that  the  water  would  in  time  wash  the  ditch  so  deep  as  to  cut  off 
access  to  his  land  without  the  construction  of  bridges.  But  it 
appearing  that  a  small  outlay  or  money  would  be  sufficient  to 
prevent  the  washing,  and  that  the  expense  of  the  necessary  bridges 
would  not'be  great,  and  that  the  future  convenience  of  the  public 
might  require  such  expense  to  be  incurred,  held  that  an  order  abso- 
lutely enjoining  the  construction  of  the  ditch  was  not  warranted. 
Wilson  V.  Duncan,  491. 

6.  Location  op  ditch  :  prescriptive  rioht  op  adjoining  owner. 
The  fact  that  a  ditch  for  the  accommodation  of  surface  water, 
flowing  in  part  from  plaintiff 's  land,  has  been  maintained  for  mora 
than  ten  years  on  the  side  of  the  road  farthest  from  his  land,  does 
not  give  him  a  prescriptive  right  to  have  it  forever  maintained 
there.    Id, 

HOMESTEAD. 

1.  Exemption  :  prior  judgment.  A  homestead  is  not  exempt  from  a 
judgment  against  the  owner  rendered  before  the  acquisition  of  the 
homestead.    Peterson  v.  Little^  223. 

2.  In  leasehold  interest  :  tenancy  in  common  :  judgment  uen. 
M.  obtained  a  judgment  against  J.  on  the  ninth  day  of  June,  1886, 
on  a  debt  which  was  contracted  in  the  fall  of  1885,  and  the  question 
was  whether  it  was  a  lien  on  the  portion  of  real  estate  which 
was  afterwards  allotted  to  him  upon  a  partition  of  the  land  of  his 
father,  who  died  M&j  24,  1886.  J.  had  occupied  the  land  in  ques- 
tion as  a  tenant  of  his  father  for  twenty  years  prior  to  the  latter*8 
death  ;  but,  conceding  that  he  had  a  homestead  right  in  his  lease- 
hold estate  (see  Pelan  v,  De  Bevard,  13  Iowa,  53),  that  right  did 
not  survive  that  estate,  which,  by  the  terms  of  the  lease  ended  with 
the  father's  death ;  or,  if  he  be  regarded  thereafter  as  a  tenant  at 
will,  his  right  could  have  been  terminated  on  the  first  day  of  March 
following  his  father^s  death  (Code,  sees.  201  i,  2015),  so  that  he 
could  not,  after  that  date,  base  any  claim  of  homestead  upon  any 
interest  he  had  in  the  land  prior  to  his  father's  death.  Nor  could 
he  base  a  claim  of  homesteaa  upon  the  ground  that  he  was  a  tenant 
in  common  with  his  co-heirs  (see  Thorn  v.  Thorn,  14  Iowa.  53), 
because  such  tenancy,  if  conceded,  could  not  have  begun  prior  to 
his  father's  death ;  but  that  was  after  the  debt  had  been  contracted 
on  which  the  judgment  was  obtained.  Accordingly  held  that  the- 
land  was  not  exempt  as  a  homestead.     Wertz  v,  Merritt,  683. 

HOMICIDE. 
See  Criminal  Law,  49-63. 

HOUSE  OF  ILL  FAME. 
See  Criminal  Law,  46-47. 

HUSBAND  AND  WIFE. 

1.  AcrnoN  for  divorce  :  husband's  liability  for  wife's  attornet 
FEES.  It  is  the  settled  doctrine  in  this  state  that  in  actions  for 
divorce  the  husband  is  liable  to  the  wife's  attorney  for  his  reason- 
able fees  earned  in  conducting  the  litigation  in  her  behalf  (  Porter 
V,  Brigga,  38  Iowa,  166 :  Preston  v,  Johnson,  65  Iowa,  285  )  ;  and 
the  rule  applies  not  only  to  the  wife's  chief  counsel,  but  also  to 
assistant  counsel  properly  employed  by  him  under  her  directions^ 
Clyde  t?.  Peavyt  47. 
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2.      :  INTERLOCUTORY  ALLOWANCES  FOR  WIPE'S  ATTORNEY  FEES  : 

HUSBAND^s  FURTHER  LIABILITY.  Orders  made  pending  an  action  for 
divorce,  making  allowances  to  the  wife  for  attorney  fees,  are  not 
final  adjudications  of  the  amount  to  which  her  attorneys  are  enti- 
tled for  their  services,  and  the  fact  that  the  husband  has  paid  all 
such  allowances  is  not  a  good  defense  to  an  action  by  one  of  her 
attorneys  against  him  for  the  reasonable  value  of  services  not 
covered  by  such  allowances.    Id. 

8.  Prior  insanity  of  husband  :  notice  to  wife  :  prior  appointment 
OP  guardian  :  compensation  to  wife.  Where  a  woman  had  been 
acquainted  with  and  en^ged  to  a  man  for  some  years,  and  had 
known  of  his  doing  busmess  and  managing  large  property  inter- 
ests, and  suppo'^d  him  to  be  of  sound  mind  up  to  tne  time  of 
their  marriage,  field  that  her  kno wedge  that  a  nephew  was  oppoGh 
ing  the  marriage  was  no  notice  to  her  that  he  was  insane ;  nor  did 
the  fact  that  the  nephew  had  a  few  days  before  made  application 
to  the  circuit  court  of  the  county  for  the  appointment  of  a  guardian 
for  such  person,  and  had  himself  been  appointed  temporary  guar- 
dian, charge  her  with  knowledge  of  his  insanity,  in  the  absence  of 
actual  knowledge  of  such  facts ;  but  that,  the  marriage  being 
afterwards  declared  a  nullity  on  account  of  his  insanity,  she  was 
entitled  to  compensation,  imder  section  2236  of  the  Code,  as  one 
who  had  entered  into  the  contract  in  good  faith,  in  ignorance  of  the 
insanity.    Barber  v.  Barber ,  801. 

4.     : :  dissolution  :  compensation.    Where  a  marriage 

was  decreed  to  be  a  nullity  on  account  of  the  insanity  of  the  hus- 
band at  the  time  of  the  contract,  and  it  appeared  that  the  wife  was 
in  good  health  when  married,  but  that  sue  had  lost  her  health  on 
account  of  the  deprivations  suffered  by  her  while  living  with  her 
husband,  and  it  further  appeared  that  he  was  worth  about  fifteen 
thousand  dollars  at  the  time  the  marriage  was  annulled  by  the 
decree,  held  that  an  allowance  to  her  of  thirty-five  hundred  dollars 
was  fair  compensation,  under  section  2236  of  the  Code.    Id, 

4.  Wife's  criminal  liability  for  acts  done  in  husband's  pres- 
ence.   See  Criminal  Law,  7,  8. 

See  Personal  Injuries,  1. 

INDICTMENTS. 

Fob  indictments  for  various  crimes,  see  Criminal  Law,  2,  80,  81, 
84, 87,  88,  89,  41,  46,  55  ;  Intoxicating  Liquors,  6,  7,  9,  32. 

INFANTS. 

See  Minors. 

INJUNCTION, 

X.    Violation  :  punishment  :  costs.    See  Cities  and  Towns,  16. 

2.     :  COMMITMENT  IN  VACATION.    See  Constitutional  Law,  1. 

8.     Of  liquor  nuisances.    See  Intoxicating  Liquors,  passim. 

4.     Of  railroad  crossing  another's  trace.    See  Railroads,  15. 

INNOCENT  PURCHASER. 

See  Chattel  Mortqage.  7 ;  Mechanic*s  Liens,  8 ;  Sales,  1,  3 ;  Tax 
Sale  and  Deed,  18,  15. 

IN  PARI  DELICTO. 

See  Chattel  MoRTOAGB,  !• 
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6.  Ditches  :  cumNa  off  acjcess  to  adjoininq  land  :  injunctiok. 
Plaintiff  sought  to  enjoin  the  construction  of  a  ditch  for  surface 
water  on  the  side  of  the  highway  next  to  his  land,  on  the  ground 
that  the  water  would  in  time  wash  the  ditch  so  deep  as  to  cut  off 
access  to  his  land  without  the  construction  of  bridges.  But  it 
appearing  that  a  small  outlay  of  money  would  be  sufficient  to 
prevent  the  washing,  and  that  the  expense  of  the  necessary  brid^^es 
would  not' be  great,  and  that  the  future  convenience  of  the  public 
might  require  such  expense  to  be  incurred,  lield  that  an  order  abso- 
lutely enjoining  the  construction  of  the  ditch  was  not  warranted. 
Wilson  V.  Duncan^  491. 

8.  Location  op  ditch  :  prbscriptivb  right  op  adjoinino  owner. 
The  fact  that  a  ditch  for  the  accommodation  of  surface  water, 
flowing  in  part  from  plaintiff 's  land,  has  been  maintained  for  more 
than  ten  years  on  the  side  of  the  road  farthest  from  his  land,  does 
not  give  him  a  prescriptive  right  to  have  it  forever  maintained 
there.    Id. 

HOMESTEAD. 

1.  Exemption  :  prior  judgment.  A  homestead  is  not  exempt  from  a 
judgment  against  the  owner  rendered  before  the  acquisition  of  the 
homestead.    Peterson  v.  Littley  223. 

2.  In  leasehold  interest  :  tenancy  in  common  :  judgment  uen. 
M.  obtained  a  judgment  against  J.  on  the  ninth  day  of  June,  1886, 
on  a  debt  which  was  contracted  in  the  fall  of  1885,  and  the  question, 
was  whether  it  was  a  lien  on  the  portion  of  real  estate  which 
was  afterwards  allotted  to  him  upon  a  partition  of  the  land  of  his 
father,  who  died  May  24,  1886.  J.  had  occupied  the  land  in  ques- 
tion as  a  tenant  of  his  father  for  twenty  years  prior  to  the  latter's 
death  ;  but,  conceding  that  he  had  a  homestead  right  in  his  lease- 
hold estate  (see  Pelan  v,  De  Bevard,  13  Iowa,  53),  that  right  did 
not  survive  that  estate,  which,  by  the  terms  of  the  lease  ended  with 
the  father's  death ;  or,  if  he  be  regarded  thereafter  as  a  tenant  at 
will,  his  right  could  have  been  terminated  on  the  first  day  of  March 
following  his  father's  death  (Code,  sees.  2014,  2015),  so  that  he 
could  not,  after  that  date,  base  any  claim  of  homestead  upon  any 
interest  he  had  in  the  land  prior  to  his  father's  death.  Nor  could 
he  base  a  claim  of  homestead  upon  the  ground  that  he  was  a  tenant 
in  common  with  his  co-heirs  (see  Thorn  v.  Thorn,  14  Iowa,  53), 
because  such  tenancy,  if  conceaed,  could  not  have  begun  prior  to 
his  father's  death ;  but  that  was  after  the  debt  had  been  contracted 
on  which  the  judgment  was  obtained.  Accordingly  held  that  the 
land  was  not  exempt  as  a  homestead.     Wertz  v,  Merritt,  683. 

HOMICIDE. 
See  Criminal  Law,  49-68. 

HOUSE  OF  ILL  FAME. 
Bee  Criminal  Law,  46-47. 

HUSBAND  AND  WIFE. 

1.  Action  for  divorce  :  husband's  liability  for  wife's  attorney 
FEES.  It  is  the  settled  doctrine  in  this  state  that  in  actions  for 
divorce  the  husband  is  liable  to  the  wife's  attorney  for  his  reason- 
able fees  earned  in  conducting  the  litigation  in  her  behalf  (  Porter 
V.  Briggs,  88  Iowa,  166 ;  Preston  r.  Johnson,  66  Iowa,  885  )  ;  and 
the  rule  applies  not  only  to  the  vrife's  chief  counsel,  but  also  to 
assistant  counsel  properly  employed  by  him  under  her  directions* 
Clyde  t7.  Peavy,  47. 
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3.      :  INTERLOCFTORY  ALLOWANCES  FOB  WIFE'S  ATTORNKY  FEES  ! 

husband's  further  liabiuty.  Orders  made  pending  an  action  for 
divorce,  making  allowances  to  the  wife  for  attorney  fees,  are  not 
final  adjudications  of  the  amount  to  which  her  attorneys  are  enti- 
tled for  their  services,  and  the  fact  that  the  husband  has  paid  aU 
such  allowances  is  not  a  good  defense  to  An  action  by  one  of  her 
attorneys  against  him  for  the  reasonable  value  of  services  not 
covered  by  such  allowances.    M. 

8.  Prior  insanity  of  husband  :  notice  to  wife  :  prior  appointment 
OF  guardian  :  compensation  to  wife.  Where  a  woman  had  been 
acquainted  with  and  engaged  to  a  man  for  some  years,  and  had 
known  of  his  doing  busmess  and  managing  large  property  inter- 
ests, and  suppoi^d  him  to  be  of  sound  mind  up  to  tne  time  of 
their  marriage,  held  that  her  knowedge  that  a  nephew  was  oppos- 
ing the  marriage  was  no  notice  to  her  that  he  was  insane ;  nor  did 
the  fact  that  the  nephew  had  a  few  days  before  made  application 
to  the  circuit  court  of  the  county  for  the  appointment  of  a  guardian 
for  such  person,  and  had  himself  been  appointed  temporary  guar- 
dian, charge  her  with  knowledge  of  his  insanity,  in  the  absence  of 
actual  knowledge  of  such  facts ;  but  that,  the  marriage  being 
afterwards  declared  a  nullity  on  account  of  his  insanity,  she  was 
entitled  to  compensation,  under  section  2236  of  the  Code,  as  one 
who  had  entered  into  the  contract  in  good  faith,  in  ignorance  of  the 
insanity.    Barber  v.  Barber,  801. 

4.     : :  dissolution  :  compensation.    Where  a  marriage 

was  decreed  to  be  a  nullity  on  account  of  the  insanity  of  the  hus- 
band at  the  time  of  the  contract,  and  it  appeared  that  the  wife  was 
in  good  health  when  married,  but  that  sne  had  lost  her  health  on 
account  of  the  deprivations  suffered  by  her  while  living  with  her 
husband,  and  it  further  appeared  that  ne  was  worth  about  fifteen 
thousand  dollars  at  the  time  the  marriage  was  annulled  by  the 
decree,  held  that  an  allowance  to  her  of  thu'ty-five  hundred  dollars 
was  fair  compensation,  under  section  2236  of  the  Code.    Id. 

4.  Wife's  criminal  liability  for  acts  done  in  husband's  pres- 
ence.   See  Criminal  Law,  7,  8. 

See  Personal  Injuries,  1. 

INDICTMENTS. 

For  indictments  for  various  crimes,  see  Criminal  Law,  2,  80,  81, 
84, 87,  88,  89,  41,  40,  55  ;  Intoxicating  Liquors,  6,  7,  9,  82. 

INFANTS. 

See  Minors. 

INJUNCTION, 

T.    Violation  :  punishment  :  costs.    See  Cities  and  Towns,  16. 

:  commitment  in  vacation.    See  Constitutional  Law,  1. 


n 


8.     Of  liquor  nuisances.    See  Intoxicating  Liquors,  passim. 

4.     Of  railroad  crossing  another's  track.    See  Railroads,  15. 

INNOCENT  PURCHASER. 

See  Chattel  Mortoaoe,  7 ;  Mechanic's  Liens,  8  i  Sales,  1,  2 ;  Tax 
Sale  and  Deed,  13, 15. 

IN  PARI  DELICTO. 

&Me  Chattel  Mortqaqe,  1. 
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INSANITY. 

1.  As  EXCUSE  FOB  CRIME.    See  Criminal  Law,  63. 

2.  Of  husband:  dissolution  of  marbiaob:  oompensatiok.  See 
Husbaad  and  Wife,  3,  4. 

See  Wilis,  8-7. 15-17. 
INSTRUCTIONS. 

1.  Referkino  to  pleadings.  Error  in  referrin^^  the  jury  to  the 
pleadings  in  stating  the  issues  is  without  prejudice,  and  no  ground 
for  reversal,  where  the  jury  is  in  other  instrucuons  fuUy  and 
explicitly  directed  as  to  the  facts  necessary  to  be  proved  in  order 
to  a  recovery.    Helt  v.  Smith,  667. 

2.  Reading  flbadinos  not  incorporated  by  copy:  error  without 
PREJUDICE.  It  is  error  to  read  to  the  jury  the  pleadings  in  the 
case,  in  charging  the  jury,  when  such  pleadings  are  not  copi^ 
into  the  instructions  as  a  part  thereof.  ( See  Code,  sec.  2788,  and 
cases  cited  in  opinion ).  But  since  the  issues  in  this  case  were  suf- 
ficiently stated  in  other  paragraphs  of  the  charge,  held  that  the 
judgment  should  not  be  disturbed  on  account  of  the  error.  Hail 
V.  Carter,  864. 

8.  Reading  iNDicncENT  not  copied  in  charge.  In  instructing  the 
jury  the  court  read  the  indictment  as  a  part  of  the  first  paragraph 
of  the  charge.  There  was  no  statement  of  the  issues  in  this  para- 
graph, but  a  blank  appeared  therein  after  the  following  sentence : 
''Tne  defendants  are  before  you  on  the  following  indictment.** 
After  the  blank  appeared  the  following  :  "To  which  indictment 
the  defendants  have  entered  a  plea  of  not  guilty.**  Held  error,  as 
the  instructions  must  be  wholly  in  writing,  signed  by  the  judge. 
( See  Code,  sec.  4440 ;  State  v.  Brainard,  25  Iowa,  578 ;  SaU  v. 
Carter,  ante,  p.  864).    State  v,  Birmingham,  407. 

4.  Error  cured  by  special  finding.  An  error  in  the  charge  of  the 
court  is  no  ground  for  reversal  where,  as  in  this  case,  it  appears 
that  it  was  without  preiudice,  in  view  of  the  facts  specially  found 
by  the  jury.    Hall  v.  Carter,  364. 

5.  As  to  proof  of  fraud.  It  is  not  necessary  for  the  jury  to  find 
that  all  the  circumstances  surrounding  a  transaction  combine  to 
show  fraud  before  fraud  can  be  found.  It  is  siifficient  if  they  are 
reasonably  satisfied  from  all  the  circumstances  that  fraud  existed ; 
and  that  was  the  purport  of  the  instruction  given  in  this  case.    id. 

6.  Premature  reading  in  presence  of  jury.  The  fact  that  the 
court,  in  response  to  the  statements  of  counsel  as  to  his  views  of 
the  law,  made  just  prior  to  the  beginning  of  the  argument  to  the 
jury,  read  to  counsel,  in  the  presence  of  the  jury,  one  of  the 
instructions  of  the  charge,  held  to  be  no  ground  for  reversal ; 
there  beiag  nothing  to  show  any  abuse  of  the  court*s  discretion  as 
to  such  matters,  nor  any  prejudice  t^  the  complaining  party.   Id. 

7.  Indicating  effect  of  testimony.  It  was  error  for  the  court  in  an 
instruction  to  speak  of  '*  circumstances  introduced  in  evidence 
tending  to  connect  the  accused**  with  the  offense  charged  in  the 
indictment,  since  it  was  for  the  jury  alone  to  determine  the  ten* 
dency  of  the  evidence.    State  v.  Porter,  628. 

8.  As  TO  matters  not  disputed.  It  is  not  error  to  fail  to  instruct  the 
jury  as  to  a  matter  about  which  there  is  no  dispute  and  as  to  which 
the  jurors  can  have  no  doubt.  BaU  v»  C  hieagOf  B,  A  Q,  By,  Co,, 
848. 
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9.  Based  ON  FALSE  assumption.  An  mstmction  based  on  an  assump- 
tion which  the  evidence  shows  to  be  untrue  should  not  be  given. 
Norria  v,  Kippt  444. 

10.  Based  ok  inoorrect  assumption.  An  instruction  which  incor- 
rectly stated  that  all  the  evidence  against  defendant  was  circum- 
stantial, and  another  instruction  based  on  such  incorrect  statement, 
were  properly  refused.    State  v,  Cowarij  53. 

11.  Not  WARRANTED  BY  eyidbnce.  An  instruction  based  on  assumed 
facts  of  which  there  is  no  evidence  is  erroneous.  (See  opinion  for 
illustration).    Deeds  v,  Chicago,  R,  L  A  P.  Ry.  Co.,  154. 

la.  No  evidence  TO  SUPPORT.  An  instruction  that  defendant  could 
be  convicted  if  he  aided  or  assisted  in  the  commission  of  the  mur- 
der charged  was  erroneous,  where  the  evidence  showed  that,  if  he 
was  guilty  at  all,  he  fired  the  fatal  shot,  and  did  not  assist  another. 
State  V.  Porter,  623. 

18.  No  EVIDENCE  TO  WARRANT  :  ERROR  WITHOUT  PREJUDICE.  Submit- 
ting to  the  jury  an  issue  on  which  there  is  no  sufficient  evidence  is 
no  ground  for  reversal  on  defendant's  appeal,  where  the  jury  finds 
in  his  favor  on  that  issue.    Miles  v.  Wiket,  712. 

14.  St4tutb  of  limitations:  no  issue.  In  an  action  for  money 
loaned,  where  it  was  clecu*  that,  if .  any  loan  was  made,  it  was 
within  five  years  of  the  beginning  of  the  action,  and  there  was  no 
issue  based  on  the  statute  of  limitations,  no  instruction  as  to  the 
limitation  of  actions  of  that  kind  would  have  been  proper ;  and 
especially  would  it  have  been  improper  to  instruct  that  plaintiff 
could  recover  only  for  a  loan  made  "  within  the  five  years  last 
past,'*  since  time  in  such  cases  is  calculated  from  the  beginning  of 
the  action.    Id. 

15.  Not  warranted  by  pleadings  or  proof.  It  is  error  to  give 
instructions  based  on  facts  not  pleaded,  and  of  which  there  is  no 
evidence.  (For  illustrations  and  authorities  cited,  see  opinion). 
Fisk  V.  Chicago,  M.  4?  St  P.  Ry  Co,,  424. 

16.  Judged  bt  issues  presented  in  charge.  The  correctness  of  an 
instruction  must  be  determined  by  considering  it  in  connection  with 
the  issues  presented  to  the  jury,  and  not  with  issues  pleaded  but  not 
presented  m  the  instructions.  '  Warhasse  v.  Card,  806. 

17.  Whou:  charge  considered.  A  defect  in  any  x>art  of  the  charge  to 
the  jury  will  not  be  ground  for  reversal  when  it  is  clear  from  the 
whole  charge  that  the  jury  could  not  have  been  misled  thereby. 
Lindsay  v.  City  of  Des  Moines,  111.  * 

18.  Whole  charge  to  be  considered.  An  instruction  which,  by  itself, 
might  be  partial  and  misleading  is  no  ground  for  reversal  when  the 
whole  charge  is  such  as  to  present  the  case  fully  and  fairly  to  the 
jury.    Shively  v.  Cedar  Rapids,  1.  F.  db  N.  W.  Ry  Co.,  169. 

19.  Referring  to  issues  taken  from  jury.  Where  some  of  the  issues 
have  been  disposed  of  by  the  court  in  the  course  of  the  trial,  all 
reference  to  them  is  properly  omitted  in  the  instructions  to  the 
jury.     Wells  v.  Kavanagh,  872. 

20.  Issues  eliminated  from  case.  Where  an  instruction  asked  is  rele- 
vant to  an  issue  made  by  the  pleadings,  but  is  not  pertinent  to  the 
case  as  made  by  the  evidence,  and  the  question  to  which  it  relates 
has  been  eliminated  from  the  case  by  the  instructions  given,  such 
instruction  should  be  refused.  Conners  v.  Burlington,  C.  R,  iSt  N. 
Ry.  Co.,  388. 
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21.  Taking  case  from  jury  :  duty  op  court.  It  is  error  for  the  court 
to  instruct  the  jury  that  if  they  find  a  certain  state  of  facts  the 
plaintiff  cannot  recover,  when  the  uncontradicted  evidence  estab- 
lishes that  very  state  of  facts.  In  such  case  it  is  the  duty  of  the 
court  to  direct  a  verdict  for  defendant.    Id. 

22.  Repetition  not  required.  It  is  not  error  to  refuse  an  instruction 
asked  when  the  substance  of  it  is  given  in  the  charge  of  the  court. 
Shannon  V.  Tama  City,  22;  State  v,  Bainsbarger,  196;  NorrUv* 
Kippf  444. 

23.  Error  cured.  In  an  action  upon  a  policy  of  fire  insurance,  the 
court  erroneously  instructed  the  jury,  in  stating  the  issues,  that  the 
defendant  in  its  answer  admitted  that  a  part  of  the  insured  property 
was  injured  or  destroyed  by  fire.  Held  that  this  error  was  without 
prejudice,   because,   in    two    other    instructions,  the   jury   were 

*  informed  that,  to  authorize  a  verdict  for  the  plaintiff,  they  must 
find  from  the  evidence  that  the  property,  or  a  part  of  it,  was 
injured  or  destroyed  by  fire.    Eiseman  v.  Hawkey e  Ins,  Co.,  11- 

84.  In  Criminal  Cases,  See  Criminal  Law,  7,  9,  11,  IT,  18,  19,  25, 
88,  52,  53,  54.  62. 

25.  A  JUSTICE  OF  THE  PEACE  CANNOT  DIRECT  A  VERDICT.  See  Justices 
and  their  Courts,  1. 

26.  For  instructions  on  particular  sttbjects,  see  appropriate  titles. 

27.  DiRECTiNQ  verdict.    See  Practice  and  Procedure,  11, 

See  Nbougence,  1-^ 

INSURANCE. 
(1)    Fire  Insurance, 

1.  Notice  of  loss  as  required  by  the  policy.  In  an  action  on  a 
policy  of  fire  insurance,  an  instruction  to  the  effect  that,  to  entitle 
plaintiff  to  recover,  he  must  prove  that  he  *'  gave  defendant  notice 
of  the  fire,  and  the  loss  thereunder,  as  required  by  the  t'Crms  of  the 
policv,"  held  not  to  dispense  with  the  necessity  ot  proof  of  loss,  since 
proof  of  loss  must  accompany  such  notice,  under  the  terms  of  the 
policy*    Eiseman  v.  Havokeye  Ina.  Co,,  11. 

2.  Instructions  as  to  waiver  not  pleaded.  If  f  laintiff ,  in  an  action 
upon  a  policy  of  fire  insurance,  relies  upon  a  waiver  by  the  com- 
pany of  conaitions  of  the  policy  as  an  excuse  for  his  failure  to  per- 
form them,  he  must  plead  such  waiver.  (See  cases  cited  in  opinion). 
And  so,  where  the  company  set  up  as  a  defense  a  breach  by  the 
insured  of  certain  conditions  of  the  policy,  and  plaintiff  did  not, 
either  in  his  petition  or  by  reply,  raise  the  issue  of  waiver,  it  was 
error  for  the  court  to  instruct  the  jury  as  though  such  issue  were  in 
the  case.    Id, 

8.  Mutual  company :  corporate  capacity:  death  of  member: 
subsequent  loss:  assessment  of  administrator*.  estoppel. 
Plaintiff  *s  intestate  was  a  member  of  the  defendant  company,  and 
held  its  i)olicy  of  insurance  upon  certain  property.  After  his  death, 
but  within  the  term  covered  by  the  policy,  the  property  was 
destroyed  by  fire.  The  company  afterwards  assessed  the  adminis- 
trator on  account  of  the  policy,  and  received  from  him  as  such  the 
amount  of  the  assessment.  Held  that  the  company  was  estopped 
from  claim inp^  that  the  policy  died  with  the  decedent ;  and  that  it 
was  immaterial  whether  the  company  was  a  corporation  or  a  mere 
voluntary  association.  Harl  v,  Pottawattamie  County  Mut,  Fire 
Ina,  Co.,  89. 
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4.      :  ACTION  ON  POLICY  NOT  OONDinONBD  UPON  ASSESSMENT.  Where 

neither  the  policy  of  a  mutual  fire  iusurance  company,  nor  the  arti- 
cles and  by-laws  therein  referred  to,  contained  any  limitation  of 
liability  to  the  amount  realized  from  an  asseBsnient,  held  that  an 
action  for  the  full  amount  of  the  loss,  not  exceeding  the  insurance, 
could  be  maintained  against  the  company  before  any  assessment 
was  made  to  meet  the  loss.  (^Bailey  v,  Mut.  Ben,  Asi^n^  71  Iowa, 
689,  distinguished).    Id. 

5.      :    ACTION   ON    POLICY  :    AlfENDMENT  :    MANDAMUS   TO   COMPEL 

ASSESSMENT.  In  an  action  against  a  mutual  insurance  company, 
which  had  no  funds  to  pay  losses  except  as  it  obtained  them  by 
special  assessments,  it  was  proper  to  ask,  as  auxiliary  to  the  main 
action,  that  a  writ  of  manaamus  issue  to  compel  the  levy  of  an 
assessment  to  pay  the  loss ;  and  when  such  relief  was  asked  in  an 
amendment  to  the  petition,  it  was  error  to  strike  it  from  the  tiles 
on  the  ground  that  it  was  not  a  proper  amendment,  but  the  intro- 
duction of  a  new  caute  of  action.    Jd. 

6.  Ck)NSENT  TO  OTHER  INSURANCE :  FORM  OF.  The  poHcy  in  question 
provided  that  it  should  be  void  if,  without  permission  therefor  in 
writing  thereon^  the  assured  should  procure  other  insurance  on  the 
properly.  Held  that  additional  insurance  consented  to  by  the  com- 
pany in  writing  did  not  avoid  the  policy,  even  thouRrh  the  consent 
was  not  written  upon  the  policy.  Mattocks  v.  Des  Moines  Ins.  Co., 
28d. 

7.  Waiver  of  mortgage  by  agent.  The  policy  provided  that  it  should 
be  void  if  the  property  was  mortgaged.  But  where  notice  of  an  exist- 
ing mortgage  was  given  to  the  agent  who  took  the  risk,  and  he  gave 
the  written  consent  of  the  company  that  the  policy  should  continue 
in  force  notwithstanding  the  mortgage,  held  that  the  company  wati 
bound  by  the  waiver.    Id, 

8.  Ownership  of  property  :  delivery  of  deed.  The  policy  pro- 
vided that  it  should  be  void  if  the  insured  was  not  the  owner  of  the 
pl-opertv.  The  property  had  been  deeded  to  the  insured,  and  the 
deed  left  with  anotner  to  be  delivered  to  her,  but  it  was  not  deliv* 
ered  till  after  the  fire.    Held  that  she  was  the  owner.    Id. 

9.  Power  of  adjusting  agent  to  waive  conditions.  Where  a  claim 
for  loss  of  insured  property  is  placed  by  the  company  in  the  hands 
of  an  agent  for  adjustment,  it  will  be  presumed  that  he  is  author- 
ized to  do  whatever  is  required  to  be  done  in  adjusting  the  loss  ; 
and,  in  this  ca»e,  held  that  such  an  agent  was  presumed  to  have 
authority  to  waive  the  requirement  of  the  pohcy  as  to  keeping 
books  and  invoices  in  a  fire-proof  safe.  (Hollisv.  State  Ins,  Co.,. 
05  Jowa,  454,  distinguished  ).    Brown  v.  State  Ins,  Co,,  428. 

10.  Waiver  of  conditions  of  policy  :  what  amounts  to.  Where  a 
policy  of  fire  insurance  required  the  insured  to  keep  his  books  and 
invoices  in  a  fire-proof  safe,  or  in  such  a  manner  as  to  avoid 
danger  of  their  being  destroyed  with  the  insured  property  ;  but 
he  kept  them  in  a  wooden  desk  in  the  building  with  the  insured 
goods,  and  they  were  all  burned  together  ;  lield  that  the  company 
waived  the  requirement,  when,  upon  being  informed  of  the  facts, 
it  demanded  that  the  insured  obtain,  and  induced  him  to  incur 
trouble  and  expense  in  procuring,  duplicates  of  the  burned 
invoices,  to  be  uned  instead  of  the  originals  in  adjusting  the  loss. 

m{Holli8  V.  State  Ins,  Co.^  65  Iowa,  454,  followed,  and  Fitchpatrick 
V.  Hawkeye  Ins.  Co.,  63  Iowa,  835,  distinguished).    Id.  . 
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11.    WaBRAIVTT  against  INCUMBRANCB  :  BREACH  :  JXTDOMEmB  PAID  BUT 

NOT  SATISFIED.  The  ioBured  in  her  application  warranted  that  the 
insured  property  was  not  incumbered.  There  were  four  lodg- 
ments against  the  property  which  were  not  satisfied  of  record,  but 
it  was  shown  that  the  sheriff  had  collected  and  paid  over  to  the 
judgment  creditors  the  amounts  of  two  of  them,  and  that  the 
judgment  debtor  in  the  other  two  had  the  receipts  of  the  judg- 
ment plaintiffs  acknowledging  satisfaction  of  tneir  judgments. 
Held  that  no  breach  of  the  warranty  was  shown.  Lang  v.  Haukeye 
Ins.  Co,,  678. 

12.  Warranty  of  ownership  :  breach  :  pending  action  to  estab^ 
LISH  A  UEN.  A  warranty  of  sole  and  undisputed  ownership,  in  an 
application  for  insurance,  was  not  broken  by  the  fact  that  an 
action  was  pending  to  subject  the  property  to  the  payment  of  a 
judgment  obtained  against  a  former  owner,  after  he.  had  con- 
veyed it,  on  the  ground  that  he  had  conveyed  it  for  the  purpose  of 
hindering  and  defraudina^  his  creditors  ;  since  such  action  did  not 
question  the  ownership,  but  only  sought  to  establish  a  lien.    Jd. 

18.  Dwelling-house  :  breach  of  condition  as  to  occupancy.  The 
insured  property  was  a  dwelling-house  occupied  by  a  tenant.  The 
policy  provided  that  it  would  be  void  if  the  property  became 
*'  wholly  or  partiall;^  vacant,  or  unoccupied,  or  occupied  for  pur- 
poses not  inoicated  in  the  written  part  of  the  policy."  The  tenant 
moved  out  September  26,  and  the  property  was  burned  on  the 
night  of  October  1,  following.  The  owner,  who  lived  a  mile  and  a 
half  distant,  spent  a  part  of  each  intervening  day  in  examining 
and  cleaning  the  house,  but  did  not  stay  there  at  night ;  and  her 
father,  who  worked  near,  left  an  axe  and  grub-hoe  in  the  house  at 
night.  Otherwise  the  house  was  unoccupied.  Held  that  there 
was  a  breach  of  the  conditions  of  the  policy,  and  that  no  recoveiy 
could  be  had  thereon.  (See  opinion  tor  cases  followed  and  diih 
tinguished).    Feshe  v.  Council  Bluffs  Ina,  Co,,  676. 

(2)    Life  Insurance. 

14.  Taxation  of  company's  moneys  and  credits:  what  to  be 
DEDUCTED  AS  INDEBTEDNESS.  So  much  of  the  assets  of  a  life  insur- 
ance company  as  consists  of  securities  for  loans,  notes  taken  for 
premiums,  municipal  bonds  and  warrants,  and  cash  and  cash  items, 
is  taxablt)  as  money  and  credits  ;  but  in  listing  such  money 
and  credits  for  taxation,  the  debts  of  the  company  should  l>e 
deducted  ;  and  among  such  debts  are  (1)  the  debt  of  the  company 
to  its  stockholders, — being  the  amount  which  the  stockholders 
would  be  entitled  to  receive  npon  a  present  distribution  of  the 
money  and  credits  of  the  corporation ;  and  (2)  the  amount  which 
it  owes' to  its  policy-holders,  and  that  is  equal  to  and  represented 
by  the  reserve  fund  which  the  statutes  of  the  state  require  to  be 
kept.  Accordingly,  where,  as  in  this  case,  the  amount  of  such 
debts  exceeds  the  amount  of  money  and  credits,  the  company  is 
not  taxable  at  all  on  account  of  money  and  credits.  Equitable 
Life  Ins,  Co.  v.  Board  of  Equalization,  178. 

15.  Action  on  policy  :  defense  :  misrepresentations  in  application  : 
application  not  indorsed  on  poucy :  chapter  211,  laws  of 
1880.  Action  on  a  life  insurance  policy.  To  an  answer  setting  up 
false  representations  on  the  part  of  the  assured  in  his  application, 
a  demurrer  was  sustained,  on  the  ground  that  a  copy  of  the  appli- 
cation was  not  indorsed  upon,  or  attached  to,  the  policy,  as  required 
by  section  two,  chapter  211,  Laws  of  1880,  to  be  done,  in  order  to 
enable  the  company  to  rely  upon  such  application,  or  statements 
therein,  in  defense  to  an  action  on  the  policy.  To  the  ruling  sus- 
taining the  demurrer  defendant  objects,  on  the  ground  that  said 
chapter  has  no  reference  to  Hfe  insurance  companies ;  but  held 
that  such  objection  was  not  well  taken  as  to  said  section  two,  and 
that  the  demurrer  was  properly  sustained.  Cook  v.  Federal  Life 
Ass*n,  746. 
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INTERVENTION. 

« 

See  iNToxiCATiNa  Liquors,  8 ;  Practice  in  Supreme  Court,  43. 

INTOXICATING  LIQUORS. 

1.  When  arviNa  away  not  criminal.  A  ipure  and  simple  gift  of  intox- 
icating liquor  hj  one  to  another,  who  is  not  a  minor,  is  not  a  crim- 
inal act ;  but  it  becomes  criminal  when  it  is  intended  as  a  subterfuge 
to  conceal  an  unlawful  sale,  and  to  evade  the  penalties  of  the  law. 
(Compare  Code,  sees.  1589,  1540,  1554).    State  v.  Hutchina,  20. 

3.  Nuisance:  injunchon:  constitutionality  of  statute.  Jordan 
V.  Wapello  District  Court  762. 

8.  Nuisance  :  parties  plaintiff  :  intervention.  Where  one  citizen 
of  a  county  has  brought  an  action  to  restrain  and  abate  a  liquor 
nuisance,  another  citizen  of  the  same  county  has  no  right  to  inter- 
vale and  join  the  plaintiff  in  the  prosecution,  because  the  right  of 
intervention,  as  given  by  section  2683  of  the  Code,  must  be  based 
on  a  private  interest ;  while  no  private  interest  is  involved  in  the 
case  referred  to,  but  the  action  is  brought  wholly  for  the  public 
benefit.    Conley  v,  Zerber,  699. 

4.  Enjoininq  nuisance  :  removal  of  plaintiff  from  county.  An 
action  to  enioin  as  a  nuisance  the  sale  of  intoxicating  liquors  can 
be  begun  only  by  a  citizen  of  the  county  where  the  nuisance  exists, 
buthisri^ht  to  prosecute  it  to  judgment  does  not  cease  upon  his 
removal  from  the  county.    Judge  v,  Kahi,  486. 

5.  Nuisance  :  pleadino  :  denying  residence  of  plaintiff.  In  an 
action  to  abate  a  liquor  saloon  as  a  nuisance,  where  plaintiff  shows 
his  right  to  maintam  the  action  by  alle^g  that  he  is  a  citizen  of 
the  county,  such  allegation  is  not  put  in  issue  by  a  general  denial, 
nor  by  (what  amounts  to  the  same  thing)  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  the  aver- 
ment. (Compare  Littleton  v.  Harris,  78  Iowa,  161).  Craig  v. 
Haaselman,  588. 

6.  NtnsANCE :  indictment  :  evidence.  The  indictment  charged  the 
keeping  of  a  building  with  the  intent  to  sell  therein,  contrary  to 
law,  intoxicating  liquors,  and  also  charged  actual  sales  therein,  but 
not  an  unlawful  keeping  for  sale.  It  was  shown  that  intoxicating 
liquors  were  kept  on  the  premises,  but  no  sales  were  proved.  Held 
that  the  evidence  of  keeping  was  improperly  admitted,  because 
there  was  no  allegation  as  to  that ;  and  that,  as  no  sales  w^ere 
proved,  defendant  could  not  lawfully  be  convicted,  because  there 
remained  nothing  but  the  keeping  of  the  building  with  an  unlaw- 
ful, but  unexecuted,  intention,  which  is  not  a  punishable  crime. 
(Compare  State  v,  Harris,  27  Iowa,  430).    State  v.  Tierney,  2a7. 

7.  Nuisance  :  indictment  :  description  of  property.  An  indict- 
ment charging  the  crime  of  nuisance  by  keeping  a  place  for  the 
unlawful  sale  of  intoxicating  liquors  is  good  in  the  abuence  of 
averments  particularly  describing  the  place,  house  or  building  in 
which  the  nuisance  is  maintained  ;  but  while,  upon  a  verdict  of 
guilty  upon  such  an  indictment,  the  offender  may  be  punished  by 
a  fine,  no  order  for  the  abatement  of  the  nuisance  can  be  made. 
State  V.  TTcU^jS,  610. 
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8.  Nuisance  :  iNSTRUcnnoNS  i  error  without  frbjudicb.  The  court 
instructed  the  jury  that  *'  any  building  or  place  where  any  kind 
of  intoxicating  liquor  is  kept  for  the  purpose  of  sale,  or  where  any 
kind  of  intoxicating  liquor  is  in  fact  sold,  is  a  nuisance/'  without 

'  excepting  those  cases  where  such  liquors  may  lawfully  be  kept 
and  sold  oy  persons  duly  authorized,  and  gave  other  instructions 
subject  to  the  same  objection.  But  since  there  was  no  claim  that 
defendant  had  license  to  keep  or  sell  such  liquors,  held  that  he  was 
not  prejudiced  by  the  error.    State  v.  Wambold,  605. 

9. :  EVIDENCE.     The  evidence  in  this  case  (  see  opinion  )  held 

sufficient  to  sustain  a  verdict  of  guilty  of  nuisance  in  keeping  for 
sale  and  selling  intoxicating  liquors.     IcL 

10.  Nuisance:   indictment:  CHANas  of   remedies  and   penalties 

DURING  PERIOD   COVERED   BY   INDICTMENT  :  CONVICTION  FOR  SINGLE 

BALE.  The  indictment  for  nuisance  in  this  case  charged  unlawful 
sales  of  intoxicating  liquors  on  divers  days  between  the  first  day 
of  January,  1884,  and  the  finding  of  the  indictment,  which  was 
May  4,  1886.  An  amendment  to  the  statute,  which  took  effect 
July  4,  1884,  provides  the  remedy  by  injunction,  and  that  one  con- 
victed under  the  statute  should  not  be  released  under  the  poor- 
convict  law.  Another  amendment,  which  took  effect  April  8, 
1886,  increases  the  penalties  for  maintaining  nuisances  of  this 
character.    Held — 

(1)  That,  since  the  indictment  sufficiently  charged  a  nuisance, 
which  was,  under  all  the  said  statutes,  alike  an  indictable 
offense ;  and  since  the  amendments  only  relate  to  penalties 
and  proceedings  to  suppress  the  unlawful  traffic,  therefore 
the  indictment  was  not  bad  on  account  of  failing  to  allege 
under  which  statute  the  defendant  was  charged. 

(2)  That,  since  the  evidence  clearly  showed  unlawful  sales  after 
the  first  day  of  January,  1884,  and  before  the  eighth  day  of 
April,  1886,  defendant  was  lawfully  sentenced  under  the 
statute  as  it  stood  up  to  the  l&st-named  date. 

(8)  That  an  instruction  that  a  single  unlawful  sale  would  war- 
rant a  conviction  for  the  nuisance  was  not  erroneous.  [  Rob- 
inson and  Servers,  JJ.,  dissenting].    State  v,  Reyelts,  4d9. 

U.  Unlawful  sale  :  liability  op  property-owners  :  knowledge 
AND  CONSENT.  In  Order  to  make  saloon  property  liable  for  judg- 
ments based  upon  the  unlawful  sales  of  intoxicating  liquors  therein, 
it  is  sufficient  to  allege  and  prove  knowledge  by  the  owners  of  such 
property  of  such  unlawful  sales,  without  alleging  and  proving 
their  consent.  rCk)mpare  sec.  12,  ch.  66,  Laws  of  1886).  Judge 
V,  Floumoy,l^;Juagev,  O'Connor,  IW, 

12.  : :  KNOWLEDGE  OF  PARTICULAR  SALE.    Property  used 

for  the  unlawful  sale  of  intoxicating  liquors  is  liable  for  fines,  costs 
and  judgments  assessed  or  rendered  for  violations  of  the  prohibi- 
tory liquor  laws,  which  occur  after  the  owner  is  chargeable  with 
knowledge  that  his  property  is  being  used  for  the  prohibited  pur- 
pose ;  and  it  is  not  necessary  to  show  that  he  had  knowledge  of  the 
special  sale  or  sales  on  which  the  judgment  sought  to  be  enforced 
is  based.    Judge  v.  O'Connor,  166. 
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13.    NUISANOE    :  UABIUTT   OF  CHATTELS    RMPLOY8D   :    KNOWLEDOB  OF 

OWNER  :  WHEN  AND  HOW  shoWn.  Plaintitf  was  the  owner  of  cer- 
tain chattels  used  in  a  building  where  intoxicating  liquors  were 
unlawfully  sold.  The  nuisance  arising  therefrom  was  enjoined, 
and,  under  an  execution  issued  upon  a  judgment  for  costs  in  the 
case,  the  said  chattels  were  seized  and  sold.  Plaintiff  was  not  a 
party  to  the  injunction  suit,  and  he  now  brings  this  action  to 
recover  the  value  of  the  chattels,  on  the  ground  that  it  was  not 
adjudicated  in  that  case  that  the  chattels  were  used  in  the  unlawful 
traffic  with  his  knowledge.  Held  that  the  chattels  were  liable,  if 
they  were  so  used  with  his  knowledge,  without  an  adjudication  of 
that  fact ;  but  that  the  officer  took  them  at  his  peril,  and  had  the 
.  burden  of  establishing  the  guilty  knowledge,  when  called  ^pon  so 
to  do,  in  an  action  against  him  for  the  goods  or  their  value.  (Com- 
pare Polk  County  v.  Heirb,  87  Iowa.  3«1,  and  Cheadle  v.  Ouittar, 
68  Iowa,  680).    Snedaker  v.  Jones,  235. 

14.  Nuisanoe:  abatement:  parties  only  boui9D.  In  an  action  to 
enjoin  and  abate  as  a  nuisance  a  place  where  intoxicating  liouors 
were  unlawfully  manufactured  and  sold,  the  court  orderea  the 
abatement,  and  that  the  furniture,  fixtures  and  movable  property 
on  or  about  the  premise 'S  used  in  the  unlawful  business  be  removed 
and  sold,  and' the  proceeds  applied  to  pay  the  fine  and  costs 
adjudged  against  defendants;  also  ^hat  the  building  should  be 
closed  for  one  year.  The  defendants  had  only  a  life  estate  in  the 
realty,  and  those  entitled  to  the  remainder  were  not  made  parties. 
Held  that  the  decree,  so  far  as  it  ordered  a  sale  of  the  fixtures,  was 
.erroneous,  and  that,  if  the  life  estate  ended  within  the  year,  the 
decree  as  to  the  closing  of  the  building  would  cease  to  be  opera- 
tive.   Banner  v,  Hotz,  389. 

15. :  ABATEMENT:  PRIOR  CESSATION.    In  such  case,  where  the 

defendants  maintained  the  nuisance  for  more  than  two  years  after 
the  action  was  begun,  but  ceased  the  unlawful  business  about 
three  weeks  prior  to  the  hearing,  held  that  they  were  nevertheless 
properly  enjoined,  and  an  order  of  abatement  was  properly  made. 
(Compare  Judge  v,  Kiibs,  71  Iowa,  183).    Id, 

16.  Sale  by  pharmacist:  nuisance  :  statements  in  applications  no 
EXCUSE.  Where  a  pharmacist  who  has  a  permit  to  sell  intoxicating 
liquors  sells  such  liquors  to  minors  and  drunkards,  he  may  be  con- 
victed of  maintaining  a  nuisance,  although  such  sales  are  made 
upon  written  applications  signed  by  the  parties  and  stating  that  they 
are  neither  minors  nor  drunkards.  (Compare  State  v,  Sartori,  55 
Iowa,  340).  The  pharmacy  act  does  not  relieve  him  from  the 
utmost  rigor  of  the  law  relating  to  the  unlawful  sales  of  liquors. 
State  V.  Thompson,  119. 

17. :  APPLICATIONS   OF   PURCHASERS   AS   EVIDENCE.    Where   a 

Sharmacist,  accused  of  the  unlawful  sale  of  liquors  to  minors  and 
ninkards,  introduced  in  defense  the  applications  of  purchasers, 
held  that  he  could  not  afterwards  have  Mricken  from  the  evidence 
all  applications  the  signatures  to  which  had  not  been  identified  or 
provea.    Id. 

15.  >— :  REPORTS  OF  SALES  AS  EViDENOB.    A\90  held,  in  such  case, 

that  the  reports  of  sales  made  by  the  pharmacist,  and  signed  and 
sworn  to  by  him,  were  admissible  as  evidence  against  him,  without 
proof  of  his  signature.    Id 

19,  :  BURDEN  OF  PROOF  AS  TO  LAWFULNESS  OF  SALES.  A  phar- 
macist is  bound  to  know  whether  the  persons  to  whom  he  sells 
liquors  are  such  bb  he  may  lawfully  sell  to  (Dudley  v.  Sautbine,  49 
Iowa,  650) ;  and  the  burden  is  on  him  to  show  that  his  sales  are 
lawful.    (Compare  State  v,  Cloughly,  73  Iowa,  626).    Id. 
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do.    NITISANCB:  pharmacist's  report  of  SJOiie  AS  EVIDENCE  AOAIITST 

HIK.  Where  a  pharmacist  holding  a  permit  to  sell  intoxicating 
liqaors  is  indicted  for  keeping  a  nuisance  under  the  prohibitory 
liquor  law,  the  indictment  will  not  be  set  aside  because  the  grand 
jury  received  and  considered  as  evidence  agaiuBt  him  his  monthly 
reports  which  the  law  required  him  to  file  with  the  auditor,  on  the 
ground  that  to  use  such  reports  against  him  is  compelling  him  to 
testify  against  himself.    State  v.  Smith,  580. 

21.  Sals  under  permit  :  incorrect  reports  :  mistake  :  liability  on 
BOND.  In  an  action  on  a  bond  given  to  procure  a  permit  to  sell 
intoxicating  liquors,  the  alleged  cause  of  action  was  that  the  defend- 
ant made  falee  returns  to  the  auditor.  Defendant,  in  an  amend- 
ment to  his  answer,  stated  in  substance  that  the  reports  were 
erroneous  in  several  particulars,  but  that  such  errors  were  the 
result  of  mistakes  on  his  part.  Held  that  the  amendment  should 
have  been  stricken  out  on  motion,  because,  in  an  action  at  law  at 
least,  the  penal^  of  the  statute  cannot  be  avoided  on  the  ground 
of  mistake.  (Oompare  State  v.  McEntee,  68  Iowa,  382 ;  Abbott  v. 
Sartori,  57  Iowa,  061).    State  v,  Chamberlin,  266. 

22.  Sales  upon  prescriptions  UNDte  permit  :  return  to  auditor. 
The  statute  requires  one  selling- intoxicating  liquors  under  a  permit 
to  return  to  the  auditor  an  account  of  his  sales  made  upon  physi- 
cians*  prescriptions,  as  well  as  other  sales.    Id. 

28.  Perbot  to  sell  terminated  by  repeal  of  law.  The  right  of  a 
pharmacist  to  sell  intoxicating  liquors  under  a  permit  is  not  an 
accrued  right,  within  the  meanmg  of  Ck>de,  section  forty-five,  para- 
graph one,  and  such  right,  granted  under  the  statutes  in  force 
prior  to  the  enactment  of  chapter  eighty-three.  Laws  of  1886, 
ceased  upon  the  taking  effect  of  that  chapter,  which  repealed  prior 
enactments  relating  to  permits  to  pharmacists,  {pee  State  v. 
Courtney i  73  Iowa,  ol9).    State  v,  MuUenhoff,  271. 

24.  Unlawful  sale  under  mistaken  belief.  The  fact  that  defend- 
ant made  the  unlawful  sales  of  liquor  under  the  honest  but  mis- 
taken belief  that  a  permit  formerly  granted  him  was  still  in  force, 
will  not  protect  him  from  criminal  liability.  {State  v.  Hayes,  67 
Iowa,  27,  distinguiehed).    Id. 

25.  Sale  by  non-reoistered  pharmactst  under  permit  to  firm.  A 
non-registered  pharmacist,  who  was  the  partner  of  a  registered 
one,  had  no  right,  under  chapter  seventv-five.  Laws  of  1880,  to  sell 
intoxicating  liquors  under  a  permit  held  by  the  firm,  except  as  an 
aid  to,  and  under  the  supervision  of,  a  registered  pluurmacist.    Id. 

26.  Criminal  liability  of  pharmacist.  The  fact  that  one  is  a  phar- 
macist and  holds  a  permit  to  sell  intoxicating  liquors  ^ill  not 
protect  him  from  prosecution  for  nuisance,  if  he  makes  unlawful 
sales  in  his  pharmacy. .  Id. 

27.  Nuisance  :  PHARMACIST;  presumption  from  keeping  liquors.  In 
the  prosecution  of  a  registered  pharmacist  for  keeping  a  liquor 
nuisance,  the  defendant  complains  of  an  instruction  in  which  the 
court  stated  that  the  finding  of  intoxicating  liquors  in  any  place 
where  merchandise  is  kept  for  sale  is  presumptive  evidence  that 
they  are  kept  there  for  the  purpose  of  illegal  sale.  Held  no  error, 
in  view  of  the  fact  that,  in  the  same  instruction,  the  court  plainly 
directed  that  the  defendant,  as  a  registered  pharmacist,  had  the 
right  to  keep  intoxicating  liquors  in  his  drug-store  for  compounding 
medicines,  and  therefore  the  burden  rest€tl  on  the  state  to  show 
that  such  liquors  were  kept  by  defendant  for  unlawful  purposes. 
State  V.  Shank,  649. 


IN^DEX. 


817 


28.  : :  evidencb  :   quantity  and  kind  ofuquobs.    In 

Bach  case,  in  determining  the  purpose  for  which  the  defendant  kept 
liquors,  the  jury  may  consider  the  amount  and  kind  thereof,    id 

29.  :    :   time  :   instruction.      In   such  case   the  court 


instructed  : — "  If  the  evidence  shows  'that  defendant,  during  the 
time  covered  hy  this  indictment,  kept  intoxicating  liouor  in  his 
pharmacy  that  was  in  no  measure  useful  in  compounding  medi- 
cine, then  the  presumption  would  be  that  such  liquor  was  kept  for 
an  illegal  purpose."  Held  erroneous,  because  the  indictment  cov- 
ered a  time  wnen,  under  the  statute,  intoxicating  liquors  were  law- 
fully kept  by  pharmacists  for  medical  purposes,  without  the 
restrictions  imposed  by  the  law  in  force  when  the  indictment  was 
found.    Id, 

80.  Nuisance  :  attorney's  fees  :  statute  retroactive.  Although 
this  case  for  the  abatement  of  a  liquor  nuisance  was  begun  prior 
to  the  enactment  of  the  law  authorizing  attorney's  fees  to  be  taxed 
against  defendants  in  such  cases,  yet,  as  it  was  tried  after  the 
enactment  and  taking  effect  of  that  law,  attorney's  fees  were  prop- 
erly taxed,  under  the  doctrine  of  Drake  v,  Jordan,  78  Iowa,  707. 
CampbeU  v.  Manderscheid,  708. 

81.  :  — I — :  AMOUNT  :  review.    In   this  case,    an  attorney's 

fee  of  twenty-five  dollars  was  taxed  against  defendant,  and  plaintiff, 
being  dissatisfied  with  the  amount,  appeals.  Held  that,  to  justify 
interference  by  this  court  in  such  matter,  a  very  clear  showing 
of  error  would  be  necessary,  which  is  not  made  in  this  case.    Id. 

82.  Prosecution  :  several  counts  in  one  information  :  attorney's 
FEES.  An  attorney  selected  bv  a  peace  officer,  for  appearing 
before  a  justice  of  the  peace  and  prosecuting  a  defendant  for  the 
unlawful  scUe  of  intoxicating  liquors,  is  entitled  to  only  five  dol- 
lars, under  section  8829  of  the  Code,  no  matter  how  many  distinct 
offenses,  stated  in  as  many  counts,  are  charged  in  the  information 
upon  which  the  prosecution  is  based.  (Compare  Code,  sec.  1540). 
Schulte  17.  Keokuk  County,  292. 


83.  iNJUNcnoN :  contempt 
tionai  Law,  1. 


commitment  in  vacation.    See  Constitu- 


JUDGES. 


Succession  of  :  certifyinq  evidence 
Supreme  Court,  8,  4. 


FOR  APPEAL.    See  Practice  in 


JUDGMENT. 

"L  In  EXCESS  OF  issues  :  no  prejudice.  A  decree  which  goes  beyond 
the  question  submitted  to  the  court  is  erroneous  in  that  respect,  but 
where  such  error  is  not  prejudicial  to  appellant,  it  is  no  ground  of 
reversal.  In  this  case,  appellant  has  leave  to  have  the  decree 
amended,  at  his  costs,  upon  the  remanding  of  the  cause* 
McReynolds  v.  McReynolds,  89. 

2.  Original  notice  :  discrepancy  in  name.  Where  the  defendant  in 
an  action  was  the  wife  of  G.  B.  L.,  and  she  was  described  in  the 
original  notice  and  the  officer's  return  of  service  thereon  as  Mrs. 
G.  B.  L.,  but  her  own  proper  name  was  Ora  M.  L.,  and  judgment 
by  default  was  rendered  against  her  as  Ora  M.  L.,  field,  in  the 
absence  of  a  showing  that  she  was  not  equally  well  known  by  both 
names,  that  she  could  not  assail  the  judgment  in  a  collateral  pro- 
ceeding on  the  ground  that  the  notice  had  not  been  served  upoa 
her.    Peterson  v.  Little,  228, 
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3.  Etidsnce  of  rendition  and  terms  of.  Parol  .  OTidence  is  not 
admissible  to  establish  that  a  judgment  was  rendered,  nor  to  prove 
its  terms.    Cadtvell  v,  Dullaghan,  2^9. 

4.  Party  in  interest  :  bvjdencb.  Where  it  was  material  to  deter- 
mine the  rights  between  the  parties,  it  was  competent  for  plaintiff 
to  testify  that,  by  agreement  between  himself  and  defendant,  a 
certain  action  was  brought  in  his  name  for  the  accommodation  of 
defendant,  and  that  he  (plaintiff)  had  no  interest  in  the  subject- 
matter  thereof.    Id, 

5.  When  rendered:  recital  of  date  contradicted  by  clerk's 
FILING.  Where  a  decree  recited  that  it  was  rendered  on  a  certoin. 
date,  held  that  the  date  of  its  rendition  could  not  be  contradicted 
by  the  clerk's  certificate  as  to  the  time  of  filing  it.  (Compare 
Holmes  v.  Budd,  11  Iowa,  109 ;  Momyer  v.  Cooper^  85  Iowa,  WH), 
Buck  V.  Holt,  294. 

6.  By  default  :  setting  aside  :  diligence  of  attorney.  While  a 
sufficient  ground  for  making  default  must  always  be  shown  before 
judgment  thereon  will  be  set  aside,  yet  a  mistake  of  the  party's 
attorney,  even  though  it  relates  to  a  matter  concerning  whicn  he  is 
charged  by  law  with  notice,  may  afford  sufficient  ground  of  excuse. 
So,  also,  may  an  assurance  by  the  judge  as  to  the  course  which  will 
be  pursued  in  the  cause,  even  though  unauthorized,  if  it  has  in  good 
faith  been  acted  on  by  the  attorney.  (See  opinion  for  illustration). 
Jean  v,  Hennessy,  848. 

7.     :  :   affidavit  of  merits:    sufficiency:    former 

adjudication.  While  a  party  seeking  to  set  aside  a  judgment  by 
default  cannot  rely,  for  a  showing  of  merits,  upon  a  mere  general 
statement  that  he  has  a  good  defense,  yet  an  affidavit  to  the  effect 
that  all  the  matters  alleged  in  the  petition  as  grounds  for  tiie 
action  were  involved  and  adjudicated  in  a  former  action  between 
the  same  parties,  is  held  sufficient.    Id. 

8.     : :  affidavit  by  attorney.    An  attomer  of  a  party 

against  whom  judgment  by  default  has  been  rendered  may  make 
an  affidavit  of  merits,  upon  a  motion  to  set  it  aside,  when  he  is 
acquainted  with  the  facts.    Id, 

9.  Vacation  :  newly-discovered  evidence.  Plaintiff  made  default 
in  an  action  against  him,  although  he  knew  that  the  debt  on  which 
he  was  sued  had  been  paid  and  that  receipts  had  been  given  there- 
for. In  an  action  to  set  aside  the  judgment  rendered  on  the 
default,  he  alleged  that  he  was  not  able  to  find  the  receipts  prior  to 
the  rendition  of  the  judgment,  but  that  he  had  since  found  :them ; 
but  he  did  not  allege  facts  showing  due  diligence  in  searching  for 
the  receipts.  Held  th&t  he  was  not  entitled  to  a  new  trial,  under 
section  8154  of  the  Code,  on  the  ground  of  newly-discovered  evi- 
dence.   Heathcote  v,  Haskins,  566, 

10.  :  unavoidable  casualty  or  misfortune.    Where  one  is 

aware  of  the  nature  of  the  claim  asserted  against  him  in  an  action 
at  law,  and  of  the  disadvantage  under  which  he  labors  on  account 
of  being  a  foreigner  and  unacc^uainted  with  the  English  language, 
and  yet  neglects  to  seek  information  from  others  who  are 
informed ;  and  where  he  knows  that  the  debt  has  been  paid  and 
receipts  given  therefor,  and  he  makes  some  effort  to  find  the 
receipts  but  is  unable  to  find  them,  and  he  makes  default  and  judg- 
ment is  rendered  thereon,  he  cannot,  under  section  8154  of  the 
Code,  have  the  judgment  set  aside  on  the  ground  of  unavoidable 
casualty  or  misfortune,  especially  where  he  fails  to  show  that  he 
made  due  effort  to  find  the  receipts,  or  that  he  could  not  have 
proved  the  fact  of  payment  by  other  evidence.    Id, 
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11.  Founded  on  pause  testimony  :  vacation.  Where  a  defendant  in 
an  action  knows  in  advance  that  the  claim  asserted  against  him 
has  been  paid,  and  that  judgment  can  be  had  only  upon  false  testi- 

.  mony,  and  knows  of  the  existence  of  evidence  by  .which  the  false 
testimony  can  be  rebutted,  but  he  neglects*  either  to  produce  that 
testimony  or  to  assert  his  defense,  but  allows  judgment  by  default 
to  go  against  him,  he  cannot  afterwards  have  the  judgment  vacated 
because  it  was  obtained  on  false  testimony.     Id, 

12.  Vacation:  newly-discovered  evidence.  Where  a  minor  was 
defendant  in  an  action  at  law,  and  the  court  appointed  a  guardian 
ad  litem  to  answer  for  him,  and  an  answer  was  filed  denying  the 
allegations  of  the  petition,  but  neither  the  minor  nor  his  guardian 
ad  litem  knew  that  the  debt  had  been  paid,  and  judgment  was  ren- 
dered against  the  minor,  but  afterwards  they  discovered  the  fact  of 
payment  and  the  evidence  by  which  it  could  be  proved,  held  that 
the  jud^nnent  was  properly  vacated  and  a  new  trial  granted^  under 
section  3154  of  the  Code.    Heathcote  v.  Haskins,  670. 

18.  Date  of.    See  Appeal,  2. 

14.  In  criminal  case.    See  Criminal  Law,  32. 

15.  Of  other  state  :  collateral  attack.    See  Divorce,  1. 

16.  Decree  in  equity  under  general  prayer.    See  Mistake,  2. 

See  Former  Adjudication  :  New  Trial,  1,  2 ;  Replevin^  1,  8 ;  Wilis, 
11. 

JUDICIAL  SALE. 

1.  Inadequacy  of  price:  validity.  Gross  inadequacy  of  price 
alone  is  not  sufficient  to  avoid  an  execution  sale,  (See  cases  cited 
in  opinion).  The  period  of  redemption  fixed  by  statute  is  ample 
protection  to  the  debtor  in  such  cases.    Peterson  v.  Little,  223. 

2.  Property  held  in  trust  for  corporation:  trustees  not  par- 
ties. Land  was  deeded  in  trust  to  the  trustees  of  a  corporation, 
and  the  deed  imposed  upon  them  duties  in  regard  to  the  land  differ- 
ent from  their  duties  as  trustees  of  the  corporation.  The  land  was 
sold  upon  the  foreclosure  of  a  mechanic's  lien  against  the  corpora- 
tion, tne  trustees  not  being  made  parties  to  the  action,  ffeld  that 
the  sale  was  void  as  to  them  as  trustees  under  the  deed,  and 
neither  divested  them  of  the  title  nor  terminated  the  trust.  BuU 
terfleld  v,  Wilton  Academy,  515. 

See  Sales,  1. 

JURISDICTION. 

1.  Of  supreme  court.    See  Appeal,  1-9. 

2.  Of  federal  court  on  removal  of  cause.  See  Former  Adjudi- 
cation, 6. 

See  Equity,  1 ;  Judgment,  2. 

JURORS  AND  JURY. 

1.  Right  to  return  special  verdict.  The  jury  may,  in  their  discre- 
tion, return  a  special  verdict.  (Code,  sec.  2808).  Hall  v.  Carter^ 
364. 

2.  Keeping  jury  together.    See  Criminal  Law,  22. 

See  Justices  and  Their  Courts,  1. 
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JURY  TRIAL. 

1,  Right  to  in  superior  comiT :  trial  by  twelve  :  oonditionb.  Tlie 
constitutional  right  to  a  trial  by  a  jury  composed  of  twelve  persons 
is  not  violated  bjr  sectipn  sixteen,  chapter  1^.  Laws  of  1879,  as 
amended  by  section  six,  chapter  twenty-four,  Laws  of  1882,  pro- 
viding that  the  jury  for  the  trial  of  caw^es  in  the  superior  court 
shall  consist  of  six  qualified  jurors,  unless  one  of  the  parties 
demands  a  jury  of  twelve ;  but  that  the  parly  making  such  demand, 
to  entitle  him  to  a  trial  by  twelve,  must  deposit  witii  the  clerk  an 
amount  sufficient  to  pay  the  additional  expense  caused  thereby. 
^Compare  Adae  v,  Zangs,  41  Iowa,  536 ;  Steel  v.  Central  Iowa  Ry. 
uo»,  48  Iowa,  109).  Conners  v.  Burlington,  C.  IL  iSb  N.  By.  Co., 
888 ;  City  of  Creaton  v.  Nye,  869.      ^ 

2.  CoNTEiiFT.  A  person  held  to  answer  for  a  contempt  is  not  entitled 
to  a  trial  by  jury.    McDonnell  v.  Henderson,  619. 

8.     Waiver  bt  accused.    See  Criminal  Law,  4. 

JUSTICES  AND  THEIR  COURTS. 

1,  Taking  case  from  jury.  A  justice  of  the  x>eace  has  no  power  to 
take  a  case  from  a  jury  and  dismiss  it  on  the  ground  that  the  evi- 

>  dence  shows  that  there  is  no  cause  of  action.  (See  cases  cited  in 
opinion).    Hunt  v. Farmers'  Ins.  Co.,  281. 

2.  Appeal  from  :  practice.    See  Criminal  Law,  4,  6. 

LAND. 

See  Real  Estate. 

LARCENY. 

6ee  Criminal  Law,  48. 

LEVY. 

See  Sales,  1. 

UBEL. 

See  Slander  and  Libel,  7. 

LIENS. 

See  Priorttt  of  Rights. 

LIFE  INSURANCE. 

See  Insurance,  14, 15. 

LIMITATION  OF  ACTIONS, 

See  Statute  of  Limitations. 

MALICE. 


See  Assault  and  Battery,  1,2;  Constables,  1, 
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MALICIOUS  PROSECUHON. 

Good  faith:  advice  of  counsel:  general  and  special  yerdictts. 
In  an  action  for  nialicious  proeecution,  the  court  instructed  that 
defendant  was  not  liable  if,  oefore  beginning  the  prosecution,  he . 
(1)  laid  all  the  facts  before  his  attorney)  and  (2)  acted  in  ^ood  faith 
upon  the  opinion  of  such  attorney,  and  (8)  he  himself  believed  that 
there  was  cause  for  the  prosecution.  In  answers  to  special  inter- 
rogatories, the  jury  found  the  first  two  conditions  for  defendant, 
but  the  third  one  was  not  specially  submitted  to  them  ;  and  the 
general  verdict  was  for  the  plaintiff.  Held  that  the  effect  of  the 
general  verdict  was  'that  defendant  d^d  not  himself  believe  that 
there  was  cause  for  the  prosecution,  and  that  this  was  not  incon- 
sistent with  the  speciid  nndings.  The  court,  also,  without  specially 
{lassing  upon  the  point,  inclines  to  think  that  the  instruction  \7a6  a 
correct  statement  of  the  law.    Acton  v,  Coffrnan,  17. 

MANDAMUS. 

1.      By  private  citizen  to  control  location  of  railroad  :  PUBLIC 

interest  the  test.  Plaintiff,  a  resident  taxpayer  of  the  town  of 
Polk  City,  for  himself  and  others,  sought  to  compel  the  defendant 
to  relocate  its  main  line  of  railroad  so  as  to  run  through  said  town, 
on  the  ground  that  it  had  originally  been  so  located,  and  had  been 
aided  in  its  construction  by  a  tax  raised  in  the  township,  and  also 
by  a  grant  of  lands  from  the  county,  all  upon  the  condition  that  it 
should  run  by  Polk  City.  Held  that,  unless  the  interests  of  the 
general  public  were  shown  to  be  Injuriouslv  affected  by  defendant's 
removal  of  its  main  line  from  said  town,  wnile  it  yet  gave  the  town 
railway  facilities  by  means  of  a  branch,  plaintiff  was  not  entitled 
to  the  relief  asked, — his  personal  damage,  if  any,  not  being  ground 
for  such  relief.    Crane  v,  Chicago  db  N.  W.  Ry.  Co,^  830. 

2.     To  COMPEL  ASSESSMENT  TO  PAT  LOSS.    See  Insurance,.  5. 

MARRIED    WOMEN. 

See  Husband  and  Wife  ;  Personal  Injuries,  1. 

MASTER  AND  SERVANT. 

1.  Work  done  on  farm  :  evidence.  In  an  action  for  services  upon  a 
farm  during  a  series  of  years,  where  others  were  also  erofMoved 
during  the  time,  evidence  tending  to  show  that  the  defendant  had 
a  large  farm  and  a  large  number  of  cattle  and  horses  was  imma- 
terial.   Stanley  V,  Barringer,  M, 

2.     :   sufficiency  of  payment  :  servant's  satisfaction.    In 

such  case,  where  the  servant  testified  in  part  as  to  what  he  had 
received  for  his  services,  and  stated  that  he,  at  the  time,  thought 
that  he  was  well  enough  paid,  and  that  he  would  have  been  satis- 
fied had  it  not  been  for  the  influence  of  other  parties,  held  that,  in 
the  absence  of  any  showing  of  fraud  or  undue  influence,  he  was 
not  entitled  to  recover.    Id, 

• 

See  Railroads,  83-40. 

MECHANICS'  LIENS. 

1.  For  lumber  for  sidewalk  on  street.  One  who  under  contract 
with  the  owner  of  a  town  lot,  furnishes  lumber  for  the  construction 
of  a  sidewalk  on  the  street  along  and  adjacent  to  the  lot,  cannot 
have  a  mechanic*8  lien  upon  the  Jot  for  the  price  of  the  lumber,  the 
improvement  not  being  upon  the  lot.     Coenen  v»  Stavb,  82. 


822  INDEX. 

/ 

2.  Description  of  phopbbty.  WTiere»  in  the  statement  filed  with  the 
clerk  of  the  court  as  the  foundation  for  a  mechanic's  lien,  the 
description  of  the  {property  to  be  charged  was  as  follows :  '*  Thirtj 
lengths  of  corn-cribbing  at  Mills  Station,  Pottawattamie  county, 
lowai"  held  that  it  was  too  indefinite  for  the  purpose.  (See  Laws 
of  1876,  chap.  100,  sec.  6).  Boose  v.  BiUingsly  dt  Nanson  Com.  Co., 
51. 

8.  Lumber  for  numerous  butld^gs:  application  of  material: 
SUBSEQUENT  PURCHASER.  Where  lumber  was  furnished  for  the 
erection  of  numerous  corn-cribs  at  several  different  places,  and  the 
cribs  were  afterwards  sold  to  another  partj^  ?ield  that,  if  any  of 
them  were  complete  when  purchased,  and  it  was  not  shown  that 
any  of  the  lumber  furnished  within  ninety  days  of  the  purchase 
went  into  such  completed  cribs,  then  the  purcha^to  took  them  free 
from  any  lien  for  the  lumber, — no  statement  for  a  lien  having  beea 
filed  until  after  the  purchase.    Id, 

MINORS. 

See  Judgment,  12 ;  Real  Estate,  1. 

MISTAKE. 

1.  Overpayment  to  husband  and  wife  :  who  uablb.  On  a  sale  of 
land  by  a  husband  and  wife,  there  was  an  overpayment  by  mis- 
take, of  the  purchase  money.  If  they  were  not  joint  owners  of 
the  land,  it  does  not  appear  which  of  them  owned  it.  The  written 
contract  of  sale,  and  the  deed  which  was  made  in  consummation 
of  it,  were  drawn  as  if  both  were  equally,  and  in  the  same  capacity 
and  degree,  owners,  and  the  money  was  paid  when  both  were 

S resent,  and  passed  into  the  custody  of  the  wife,  who  the  next  day 
eposited  a  part  of  it  in  bank  and  loaned  a  part.  Held  that  these 
facts  justified  a  verdict  and  judgment  against  the  wife  for  the 
amount  of  the  overpayment.    Johnson  v,  Lefflngwell,  114. 

9.  Settlement  :  correction  in  eqitttt  :  relief  under  general 
prater.  Defendant  was  owing  plaintiff 's  intestate  on  two  sepa- 
rate accounts,  one  for  sums  due,  and  the  other  for  sums  not  due. 
In  settling  the  accounts,  there  was  a  dispute  as  to  whether  certain 
items  which  defendant  had  placed  in  the  second  account  should 
not  be  placed  in  the  first,  and  they  were  finally  so  placed,  but  they 
were  not  deducted  from  the  second  account,  and  defendant,  in 
writing,  then  agreed  to  pay  the  amounts  of  the  two  accounts,  as 
they  then  stood — ^the  one  at  a  time  stated,  and  the  other  when  the 
several  items  should  become  due.  Afterwards  defendant  was  sued 
upon  the  agreement  for  the  amount  agreed  to  be  paid  on  the  first 
account,  and  it  filed  a  cross-petition  alleging  a  mutual  mistake  in 
the  written  agreement,  in  that  a  credit  of  a  stated  sum  was  erron- 
eously allowed  to  plaintiff,  whereby  the  amount  agreed  to  be  paid 
on  the  first  account  was  too  large,  and  asking  for  a  correction  of 
the  agreement,  and  "  for  such  other  and  further  relief  as  may  be  in 
keeping  with  equity  and  good  conscience."    Held — 

(1)  That  the  evidence  (see  opinion)  established  a  mutual  mis- 
take, not  in  the  amount  agreed  to  be  paid  on  the  first  account, 
but  in  failing  to  deduct  from  the  second  account  the  items 

■    transferred  from  it  to  the  first. 

(2)  That  although  defendant  in  its  cross-petition  alleged  the  mis- 
take to  be  in  the  first  account,  and  asked  relief  as  to  that, 
yet,  under  its  prayer  for  general  relief,  it  was  entitled  to  have 
the  agreement  reformed,  by  deducting  from  the  sum  agreed 

-  to  be  paid  on  the  second  account  the  sum  of  the  items  which 
had  been  transferred  from  it  to  the  first  account  Worsley 
V.  Burlington  Ins,  Co. ,  464. 

See  Adverse  Possession,  8. 


s 
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MORTGAGE. 

See  Chattel  Mortoaqe. 

MUNICIPAL  CORPORATIONS. 

See  Cities  and  Towns;  Counties, 

MURDER. 

See  Criminal  Law,  41M3. 

NEGLIGENCE. 

1.  iNSTRirenoNS  :  partial  statement  of  issues.  In  an  action  based 
on  negligence,  where,  the  answer  charged  plaintiff  with  conlaibu- 
tory  negligence,  it  was  error,  in  stating  the  issues  to  the  jury,  to 
omit  the  issue  of  contributory  negligence.  (Ses  cases  cited  in 
opinion).    Gamble  v,  MuUin,  90. 

2.  iNSTRUcnoNS  AS  TO  CONTRIBUTORY  NEQUGENCE.    In  such  case,  the 

«'ury  were  instructed  that  if  the  injury  complained  of  was  caused 
»y  defendant's  negligence,  and  plaintiff  did  not,  by  any  negligence 
of  his  own,  contribute  to  the  injury,  they  should  find  for  the 
plaintiff ;  but  in  at  least  two  paragraphs  of  the  charge  they  were 
told,  without  qualification,  that  plaintiff  was  entitled  to  recoTer  if 
the  injury  was  the  result  of  defendant's  negligence ;  and  in  no 
part  of  the  charge  were  they  plainly  told  that  contributory  negli- 
gence on  plaintiff 's  part  would  defeat  his  recovery.  Held  that  the 
charge  did  not  suificiently  state  the  law  on  this  point.    Id, 

3L     :  BURDEN  OF  PROOF.     In  such  case,  it  was  not  sufficient  to 

instruct  that  plaintiff   had  the  burden  to  prove  the  negligence 
alleged  by  him,  as  it  was  incumbent  on  him,  also, 'to  prove  himself/ 
free  from  contributory  negligence,  even  though  such  negligence 
was  charged  upon  him  in  the  answer.  ( See  cases  cited  in  opinion ). 
Id, 

d.     As  TO  STREETS  AND  SIDEWALKS.    See  Cities  and  Towns,  1-8. 

See  Damages,  1 ;  Railroads,  20-40. 

NEW  TRIAL. 

1.  Absence  of  counsel  :  accident  :  discretion  of  court.  When 
this  cause  came  on  for  trial,  defendant's  counsel  was  engaged  in  an 
important  criminal  cause  in  a  distant  county,  though  he  had, 
twenty -five  days  before^  been  subpoenaed  by  plaintiff  as  a  witness 
in  this  case,  and  his  fees  paid.  He,  therefore,  committed  this  case 
to  another  attorney,  who  lived  in  the  same  city  with  himself,  and 
who  undertook  to  be  present  and  attend  to  the  case  for  defendant. 
He  failed,  however,  to  arrive  until  after  trial  and  judgment  against 
defendant,  which  was  on  the  second  day  of  the  term.  It  was  not  a 
physical  iinpossibility  for  him  to  have  been  present  at  the  time  of 
the  trial,  ^ut  held  that  the  court,  upon  a  motion  for  a  new  trial, 
had  a  right  to  take  judicial  notice  of  the  state  of  the  weather  and 
of  the  condition  of  the  docket,  in  determining  whether  he  was 
negligent  or  not,  and  that,  exercising  the  usual  presumption  in 
favor  of  the  lower  court  in  such  cases,  an  order  sustaining  the 
motion  for  a  new  trial  could  not  be  disturbed  on  appeal.  Firat 
Nat  Bank  v.  Hartvick,  227. 

2,  Showing  of  merits  :  answer  of  garnishee.  Where  judgment 
has  been  rendered  against  a  garnishee  in  his  absence,  upon  his 
answer,  which  is  on  file  in  the  case,  a  new  trial  may  be  granted 
without  any  other  showing  of  merits  than  is  made  by  such  answer. 
Id 
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8.  VKRDicrr  CONTRARY  TO  INSTRUCTIONS.  Where  a  verdict  is  contrary 
t6  the  instructions  of  the  court,  whether  those  instructions  are 
right  or  wron^^,  it  may  properly  be  sc^t  aside  and  anew  trial  granted. 
Cram  v,  Chicago  <Sb  K  W,  Ry.  Co,,  880, 

4.  Newly-discovered  evidence  :  laches.  After  a  verdict  had  been 
rendered  for  the  value  of  a  lot  of  oats,  defendant  had  them  weighed, 
and  found  that  they  were  of  less  value  tlian  found  by  the  jury. 
Held  that,  as  this  newly-discovered  evidence  of  their  value  was 
ascertainable  before  the  trialj  it  was  no  ground  for  a  new  triaL 
Norris  v,  Hix,  524. 

See  Judgment,  6-13. 

« 

NOTICE  OF  EQUITIES. 

See  Chattel  Mortgaoe,  7 ;  Mechanics*  Liens,  8 ;  Sales,  1,  2 ;  Vhh- 
DOB  and  Vendee.  1. 

NUISANCE. 

1.  On  pubuo  oeound  :  facts  constituting.  The  citv  of  Des  Moines, 
by  ordinance,  leased  to  defendant,  for  ''railway  depot  purposes/' 
a  portion  of  ground  lying  within  the  cit^  and  dedicated  to  the  gen- 
eral public,  reserving,  however,  the   "  right  of  way  to  and  over  the 

bridge  at  the  mouth  of  Coon  river ;  also  the  right  to  use  so  much  of  -  I 

said  grounds  as  mav  be  necessary  to  use  in  the  repair  of  the  same, 
or  for  rebuilding  a  bridge,  in  case  the  necessity  oi  the  same  should 
ever  arise.  The  city  also  reserves  the  ri^ht  to  provide  by  resolution 
for  the  necessary  repair  and  good  condition  of  the  road'  leading  to 
said  bridge,  and  to  provide  that  the  same  shall  be  kept  in  good 
repair  and  condition  by  said  railroad  company  for  public  traveL'* 
The  defendant  built  a  round-house  and  turn-table  on  the  ground 
(which  structures  were  not  within  the  terms  of  the  lease)  in  such  a 
wa^  as  to  interfere  with  the  customary  travel  over  said  ground  to 
plaintiffs*  place  of  business.  Held  that  it  was  the  intent  of  the 
city,  as  expressed  in  the  ordinance,  that  the  defendant  and  the 
general  public  should  jointly  use  and  occupv  the  grounds  for  high- 
way purposes,  and  that  the  round-house  and  turn-table  constituted 
a  nuisance  for  which  plaintiffs  were  entitled  to  damages,  and  which 
the  court  properly  oraered  to  be  removed.  Piatt  v.  Chicago,  B.  db 
Q,  By,  Co,,  127. 

2.  PUBUC :  PRIVATE  ACTION.  A  nuisauce  may  be  both  public  ind  pri- 
vate, and,  if  an  individual  suffers  special  damag^es  thereby,  he  may 
maintain  an  action  therefor.  (Compare  Park  v,  C.  <Sb  S.  W.  By, 
Co,,  43  Iowa,  636).    Id. 

8.  Damages  :  order  for  reuoval.  The  court,  in  an  action  for  ntd* 
sance,  rendered  judgment  on  the  verdict,  for  damages,  and  on 
motion  ordered  the  nuisance  abated .  Although  the  verdict  did 
not  necessarily  determine  the  continued  existence  of  the  obstruo-  \ 

tion,  it  was  conceded  on  the  trial.  Held  that  the  order  of  removal 
was  not  erroneous.  (Compare  Miller  v,  Keokuk  <&  De8  M,  By.  Co., 
63  Iowa,  680).    Id,  \ 

i 
4.  Temporary  :  measure  of  damages.  In  an  action  for  damages  to 
a  dwelling-house  caused  by  a  nuisance  which  is  not  necessarily  a 
permanent  one,  but  which  the  defendants  may  at  any  time  abate, 
the  measure  of  damages  is  the  depreciation  in  the  rental  value  of 
the  premises  during  the  time  the  nuisance  is  maintained.  Shively 
V.  Cedar  Bajpids,  I,F,dbN.  W.  By,  Co,,  169. 
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5.  Damages  :  stock-tards  neab  dwelling  :  necessttt  ofbaiuioai). 
Where  the  defendants  erected  stock-yards  so  near  to  plaintiff's 
dwelling,  and  so  kept  them,  that  the  odors  therefrom  were  not  only 
an  annoyance,  but  were  unwholesome,  threatening  the  health  of 

Elaintiff  and  his  family,  held  that  defendants  could  not  escape  lia- 
ility  on  the  ground  that  the  yards  were  necessary  to  the  operation 
of  defendants*  railroad,  and  that  the  odors  complained  of  could  not 
be  avoided,  there  being  no  showing  of  such  facts  in  defense. 
(DunsTnare  v.  Cent  Iowa  Ry.  Co,y  72  Iowa,  182,  distinguished). 
Id, 

See  Intoxicating  Liquors,  passim, 

OCCUPYING  CLAIMANT. 

1.  Color  of  title  :  what  is.  The  plaintiff  procured  a  judgement 
against  defendant  for  the  possession  of  the  land  in  controversy. 
There  was  evidence  sufficient  to  show  that  the  defendant  was  in  the 
occupancy  of  the  land  when  the  judgment  was  rendered,  and  that 
at  that  time  more  than  two  years  had  elapsed  since  he  had  paid  the 
taxes  on  the  land,  and  that  plaintiff  never  offered  to  repay  the 
same  to  him.  Held  that  these  facts  were  sufficient,  under  Code, 
section  ld8d,  to  show  color  of  title  in  defendant,  so  as  to  entitle 
him  to  recover  for  improvements  made  under  the  occupying 
claimant  law.    Finnegan  v.  Campbell,  158. 

2.  Rbcovert FOR dcproyements :  REMEDY:  practice.  An  occupy- 
ing claimant  of  land,  when  made  a  defendant  in  an  action  to  quiet 
title  in  another,  cannot  in  that  action  set  up  his  claim  for  improve- 
ments, but  must  wait  until  the  Question  of  title  is  determined 
against  him.  (See  Fogg  v,  Holcomh,  64  Iowa,  628).  Buck  v.  Holt, 
294. 

See  Tax  Sale  and  Deed,  11, 12. 

OFFICER. 
Oppression  by  :  AcnoN  on  bond.    See  Constable  1. 

Bee  County  Treasurer. 

ORIGINAL  NOTICE. 

1.  Sufficiency.    See  Former  Adjudication,  2. 

2.  Discrepancy  in  name.    See  Judgment,  2. 

PARENT  AND  CHILD. 

See  Bastardy. 

PARTIES  TO  ACTIONS. 

1.  Joinder:  subjecting  property  held  by  wife  to  husband's  debt. 
Plaintiff  held  a  judgment  against  one  of  the  defendants;  rendered 
in  Kansas.  The  other  defendant  was  his  wife,  to  whom  he  had 
conveyed  land  in  Iowa  without  consideration.  Held  that  plaintiff 
might  maintain  an  action  in  chancery  against  both  defendants, 
who  were  non-residents,  for  the  purpose  of  obtaining  judgment 
against  the  husband  upon  the  Kansas  judgment,  and  of  subjecting 
the  land  standing  in  the  wife's  name  to  the  payment  of  the  judg- 
ment so  obtained  ;  since  it  often  happens,  in  actions  in  chancery, 
that  the  same  relief  is  not  sought  or  granted  against  all  the  parties 
"oined  as  defendants.    Taylor  v,  Branscomhe,  534. 
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2.  Error  wrrHOur  frbjudice.  An  appellant  is  not  entitled  to  have  a 
judji^ent  against  him  reversed  because  the  trial  court  alloiv'B  a 
stranger  to  the  original  action  to  be  made  a  party  thereto,  where  no 
prejudice  results  therefrom.    Clapp  v.  Troubridge,  550. 

See  Chattel  Mortqagb,  6  ;  iNTOxiCATiNa  Liquors,  8,  5  ;  Kakdamus, 
^  1 ;  Nuisance,  2 ;  Practice  in  Supreme  Court,  45 ;  Taxation,  6. 

PARTNERSHIP. 

Power  of  partner  to  convey  firm  property  to  pay  copartner's 
DEBT.  A  partner  has  no  power  to  convey  the  firm  property  to  pey 
the  debt  of  his  copartner,  without  the  latter's  consent ;  which 
cannot  be  presumea  from  any  supposed  advantage  to  him  of  the 
transaction.    Brewster  v.  Eeel,  506. 

See  Equity,  1. 

PAUPERS. 

Support  by  township  trustees  :  power  of  supervisors  to  discon- 
tinue. Under  sections  1361  and  1365  of  the  Code,  the  board  of 
supervisors  of  a  county  having  a  poor-house  may  discontinue  relief 
to  a  poor  person,  after  the  township  trustees  have  once  determincKi 
that  he  is  a  proper  subject  for  relief,  and  that,  in  their  judgment, 
he  should  not  be  sent  to  the  county  poor-house.  Ellison  v.  Har- 
rison County,  494. 

PAYMENT. 

1.  Appucation  of  :  PRIOR  AGREEMENT.  Plaintiff  boaght  horses  of 
S.  and  gave  him  for  the  purchase  price  two  notes  secured  by  mort- 
fl»ge  on  the  horses.  8.  at  once  assigned  the  notes  and  mortgage  to 
B.  The  next  day  plaintiff  agreed  in  writing  with  B.  to  work  for 
him,  and  B.  agreed  to  apply  his  wages  in  payment  of  the  rnotlga^ 
debt.  B.  continued  to  ^old  the  notes  and  mortgage  until  plaintiff 
had  earned  enough  to  cancel  the  debt,  but,  instead  of  applying  his 
wages  on  the  debt,  he  appUed  them  on  another  account  which  he 
held  against  plaintiff,  and  assigned  the  notes  and  morlsage  to 
defendant,  who  seized  the  horses  under  the  mortgage.  SM,  in 
an  action  to  recover  the  horses,  that  B.  was  bound  to  apply  th» 
wages  on  the  debt,  and  that  the  law  would  so  apply  them,  and 
that  the  debt  was  satisfied  before  the  assignment  to  defendant. 
Boss  V,  Crane,  875. 

2.  To  STRANGER :  RATIFICATION  BY  ACHON  FOR  MONET.  Where  Cer- 
tain persons  owed  plaintiff,  but  by  the  false  representations  of 
defendant  they  were  induced  to  pay  the  money  to  him,  held  that 
plaintiff  could  maintain  an  action  against  him  for  the  money, 
because,  by  the  very  act  of  bringing  the  suit,  he  ratified.the  pay- 
ment to  defendant,  and  elected,  to  look  to  him  alone  for  the 
amount.    Homire  v,  Bodgers,  895i 

3.  Etidence  :  entries  in  creditor's  books.  The  entries  in  a  per- 
son's books,  showing  payment  in  full  of  an  account  to  him,  are 
prima-facie  evidence  aj^ainst  him  ;  but  where  both  he  and  the  one 
to  whom  the  payment  is  credited  testify  that  the  account  has  not 
been  paid  in  full,  and  the  action  is  against  another  person,  the 

Question  of  payment  should  be  submitted  to  the  jury.     Qvsst  v. 
\urlington  Opera-House  Co,^  457. 

See  Contract,  5 ;  Master  and  Servant,  d. 
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PERSONAL  INJURIEa 

1«  Mabried  woman  :  loss  of  sbrviob  :  plbadiko  and  evidvnob.  In 
an  action  by  a  maiiied  woman  for  a  personal  injury,  she  averred 
that  since  the  injury  she  had  been,  and  always  would  be,  unable 
to  perform  any  kind  of  work  or  seryice  ;  but  she  did  not  aver  that 
she  had  a  separate  business,  independent  of  her  duties  as  a  houfte- 
wife,  which  alone  would  entitle  her  to  damages  for  loss  of  ability 
to  work.  Held  that,  in  the  absence  of  a  motion  to  make  the  peti- 
tion more  specific,  she  was  properly  allowed  to  prove  that  she  had 
Buch  separate'business.    Dickens  v.  City  of  Des  Moines,  216. 

9.  Extent  of  :  evidence  :  opinion.  In  an  action  for  damages  for  a 
personal  injury,  it  was  competent  to  ask  a  witness,  who  had  known 
the^plaintiff  both  before  and  after  the  injury,  the  following  ques- 
tion :  ''What,  if  anything,  did  you  see  in  his  [plaintiff's]  appear- 
ance since  the  accident — that  he  was  able  to  work  as  before,  or 
otherwise?"  (Compare  State  v.  Shdton,  64  Iowa,  338).  Winter  v. 
Cent.  Iowa  Ry,  Co,,  448. 

8.    : :  statements  of  plaintiff  subsequent  to  injury. 

In  such  action  the  plaintiff  cannot  be  permitted  to  prove  his  own 
statements  as  to  the  extent  of  his  injuries,  made  long  after  the 
accident.    Id, 

4.  Damages  :  loss  of  time  :  instructions  without  evidence.  In 
such  case,  it  is  error  to  instruct  the  jury  that  if  they  found  that 
plaintiff  was  by  his  injuries  prevented  from  pursuing  his  usual  bus- 
iness and  vocation,  he  would  be  entitled  to  recover  reasonable  com- 
pensation for  such  loss,  when  there  was  no  evidence  as  to  the  value 
of  his  time  or  services.    Id, 

6.  Damages  :  permanency  of  injury  :  instruction.  In  an  action 
for  a  personal  injury,  where  there  was  no  evidence  that  it  would  be 
permanent,  but  that  the  plaintiff  would  suffer  future  pain  and 
mconvenience  from  it,  the  court  instructed  the  jury  that  if  they 
found  for  plaintiff,  and  that  '*  her  injuries  were  permanent,  they 
should  consider  such  inconvenience  in  getting  about  and  pain  as 
they  should  find  reasonably  certain  to  result  therefrom  in  the 
future,  and  award  her  such  sum  as  damages  as  will  reasonably  and 
fairly  compensate  her  therefor."  Held  that  the  instruction,  fairly 
considered,  was  not  open  to  the  objection  that  it  submitted  the 
question  whether  the  injury  was  permanent,  oh  which  there  was 
no  evidence ;  and  that  it  was  otherwise  correct.  RaJben  v.  Central 
Iowa  Ry.  Co,,  732. 

6.  On  streets  and  wales.    See  Cities  and  Towns,  1-8. 

7.  On  railways.    See  Railroads,  20-40. 

PHARMACISTa 

See  Intoxicating  Liquors,  16-23. 

PLACE  OF  SUIT. 

See  Venue. 

PLEADING. 

1.  Averment  by  necessary  inference.  A  material  fact  may  be 
pleaded  either  by  express  averment,  or  by  the  averment  of  other 
facts  from  which  the  material  fact  is  a  necessary  inference. 
(See  opinion  for  examples).    Homire  v,  Rodger s,  895. 
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2.  Burden  of  proof  :  tTNNBCESSABY  aybrment  in  answer.  Plain- 
tiff '8  intestate  took  cattle  to  pasture  for  the  season,  and  turned 
them  into  a  pasture  leased  of  defendant.  Defendant,  claiming 
that  he  had  a  lien  on  the  cattle  for  the  rent  of  the  pasture,  col- 
lected from*  the  owners  the  full  amount  due  from  them  for  the 
pasturage.  Plaintiff  brought  this  action  to  recover  Aha  allied 
excess  of  the  money  thus  collected  above  the  rent  of  the  pasture;. 
Defendant  in  his  answer  pleaded  affirmatively  that  the  money  col- 
lected was  no  more  than  the  agreed  rent.  Held  that  this  allegation 
was  unnecessary,  and  that  it  was  error  to  instruct  that  defendant 
had  the  burden  of  proof  to  establish  it.    Id, 

8.  What  admitted  by  tender.  A  tender  by  defendant  in  an  action 
admits  that  the  amount  tendered  is  due,  but  do^  not  necessarily 
admit  all  alleged  grounds  of  recovery.  Whether  these,  or  any  of 
them,  are  admitted,  must  be  determined  by  the  pleadings.  Qriffin 
V.  Harrimanf  436. 

4.  Repetition  op  plea  after  demurrer  :  practicib.  Where  a  parf^ 
pleads  over  after  a  demurrer  to  his  plea  has  been  sustained,  and  his 
amended  pleading  is  the  same  in  substance  as  the  original,  a 
motion  to  strike  it  from  the  files  should  be  sustained.  Town  of 
Waukon  v,  Strouse,  547. 

5t  Evidence  :  variance.  In  an  action  against  a  railroad  company  for 
a  personal  injury  alleged  to  have  been  caused  by  the  negligence  of 
the  section  boss  in  causing  the  speed  of  the  tram  to  be  increased, 
the  evidence  showed  that  it  was  the  conductor  who  orderd  the 
increase  of  speed.  Held  to  be  an  immaterial  variance,  under 
Code,  section  2686.    Raybum  v.  Central  Iowa  Ry,  Co,,  687. 

6.  In  action  on  official  bond.    See  Constable,  1. 

7.  In  criminal  cases.  See  Criminal  Law,  6,  81,  84,  87,  88,  S9,  41,  42» 
55  ;  Intoxicating  Liquors,  6,  7,  9,  82. 

See  Intoxicating  Liquors,  6  ;  Personal  Injuries,  1 ;  Practicb  akd 
Procedure,  9 ;  Railroads,  29 ;  Replevin,  1 ;  Sales,  8. 

POSSESSION.     ' 
See  Adverse  Possession  ;  Vendor  and  Vendee,  1« 

PRACTICE  AND  PROCEDURE. 

1.  Filing  papers  :  what  sufficient.  The  depositing  of  papers  with 
the  clerk  of  a  court,  as  records  in  a  caune,  is  a  legal  nling  of  the 
papers,  whether  he  indorses  them  as  filed  or  not.  (See  State  i>« 
Guisenhatise,  20  Iowa,  227,  and  State  v,  Briggs,  68  Iowa,  416). 
Corliss  V,  Conable,  68. 

2.  On  writ  of  error  :  final  judgment.  Where,  in  an  action  in. 
justice's  court,  there  was  judgment  a^inst  plaintiff  on  a  counter^ 
claim,  but  it  was  set  aside  on  plainti/f's  motion,  and  defendant 
sued  out  a  writ  of  error  thereon, — whether  the  court,  In  sustaining 
the  writ  of  error,  properly  rendered  final  judgment  for  the  defend^ 
ant,  instead  of  sending  the  case  back  to  the  justice  for  further  pro* 
ceedings,  depends  upon  circumntances  which  are  not  shown  by  the 
record,  and  so  the  action  of  the  court  in  so  doing  must  be  affirmed. 
The  fact  that  the  plaintiff,  after  the  writ -of  error  had  been  sued 
out,  perfected  an  appeal  to  the  same  court,  which  was  pending 
therein  when  the  writ  of  error  was  adjudicated,  was  not  proper  to 
be  considered.    Logan  v,  Samsel,  87.    . 
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8.  Improper  remalRks  to  jury  :  oral  disapproval  by  court  :  no 
PREJUDICE.  Counsel  for  defendant,  in  argument  to  the  jury,  made 
unwarranted  statements  to  the  jury,  to  which  counsel  for  plaintiff 
objected,  and  the  judge  stated  orally,  in  the  presence  of  the  jury, 
that  he  would  instruct  the  jury  not  to  consider  such  statements  ; 
but  he  failed  to  so  instruct.  Held  that  the  omission  was  not  rever; 
sible  error,  as  the  jury  would  not,  after  hearing  what  was  said*, 
consider  the  statements  referred  to.  Lindsay  v.  City  of  Dea 
Moines,  111. 

4.  Improper  statement  to  jury  :  amount  op  verdict  op  former 
JURY.  On  an  appeal  from  the  award  of  a  right-of-way  jury,  it  is 
improper  for  counsel  for  plaintiff,  in  stating  the  case  to  the  jury, 
to  refer  to  the  amount  of  the  award  appealed  from,  but  such  impro- 

friety  is  no  ground  for  discharging  the  jury  on  defendant's  motion, 
t  is  sufficient  for  the  court  at  the  time,  and  in  the  final  instructions, 
to  advise  the  jury  that  their  verdict  should  in  no  way  be  influ- 
enced by  the  amount  of  such  award.  Ball  v,  Keokuk  &  N,  W,  Ry, 
Co.,  182. 

5.  Ordinance  :  construction  :  duty  of  court.  It  is  the  duty  of  the 
court,  and  not  of  the  jury,  to  construe  an  ordinance  the  meaning 
of  which  is  involved  in  a  pending  suit.  Piatt  v,  Chicago,  B,  <jb  Q, 
By.  Co.,  127. 

6.  Bill  of  exceptions  :  time  of  filinq  :  extension  by  agreement. 
The  time  of  filing  a  bill  of  exceptions  may  be  extended  by  the 
stipulation  of  the  parties  filed  in  the  case,  and  such  agreement  will 
be  binding  without  the  approval  of  the  court.  State  v.  Chamber- 
Ztn,  260. 

7.    :  directing  clerk  to  insert  evidence:  short-hand  notes 

not  TRANSLATED.  Evidence  is  not  i>reserved  for  the  purposes  of  an 
appeal  by  directing  the  clerk  in  a  bill  of  exceptions  to  insert  the 
evidence  taken  by  the  short-hand  reporter  and  filed  in  the  case, 
where  the  short-hand  notes  so  filed  have  not  been  translated  and 
the  translation  filed  in  the  case.     Warbasse  v.  Card,  806. 

8.  Argument  TO  JURY :  reading  motion  for  continuance.  It  is  not 
improper  for  plaintiff 's  counsel  to  read  to  the  jurv  in  his  opening 
argument  a  motion  and  affidavit  for  continuance  filed  by  defendant 
at  a  former  term,  and  to  comment  upon  the  evidence  expected  to  be 
furnished,  as  alleged  in  the  affidavit.  (Compare  Cross  v.  Garrett, 
85  Iowa,  486).    Manners  v,  McClelland,  818. 

0.  Petition  filed  too  late  :  right  to  dismissal  :  waiver  by  answer- 
ing. Where  the  petition  was  not  filed  until  after  the  time  fixed 
therefor  in  the  notice,  it  was  error  for  tne  court  to  refuse  to  dis- 
miss the  case  upon  defendant's  motion  (see  Ck)de,  sec.  2600 ;  Cibula 
V.  Pitts'  Sons'  Manuf.  Co.,  48 Iowa,  528)  ;  but  this  error  was  waived 
by  defendant's  then  appearing  and  answering  the  petition,  thus  giv- 
ing the  court  jurisdiction  of  his  person — it  having  already  jurisdic- 
tion of  the  subject-matter  of  the  action,  Paddleford  v.  Cook, 
488. 

10.  Exceptions  to  instructions  :  definiteness.  An  exception  to  an 
instruction,  filed  the  day  after  the  verdict  was  rendered,  but  which 
does  not  specify  the  part  of  the  charge  objected  to,  nor  the  ground 
of  the  objection,  raises  no  question  for  review  in  this  court.  Norris 
V.  Kipp,  444. 

11.  Taking  case  frou  jury  :  when  admissible.  Before  the  court  is 
warranted  in  directing  a  verdict,  every  fact  favorable  to  the  party 
against  whom  the  verdict  is  asked,  and  which  the  evidence  tends 
to  prove,  must  be  conceded.  Chuest  v,  Burlington  Opera-House 
Co.,  457. 
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12.  Bill  of  ezceftions  :  skeleton  :  iDENrnrYiNG  evedencb.  The 
**  skeleton  "  bill  of  exceptions  in  this  case  referred  to  the  evidence 
to  be  inserted  therein  as  follows:  '*Here  insert  plaintiff's  evi- 
dence." "  Here  insert  evidence  of  defendant.**  Held  that  a  motion 
to  strike  the  evidence  inserted  under  such  directions  from  the  files 
must  be  sustained,  because  the  evidence  to  be  inserted  was  nofe 
identified,  nor  any  source  indicated  from  which  it  should  be 
obtained.  (See  opinion  for  cases  followed).  Wooster  v.  ChieagOg 
M.  <fe  St  P.  Ry.  Co.,  593. 

18.  :  reference  to  short-hand  notes  of  evidbncb.  Under  section 

8777  of  the  Code,  the  short-hand  notes  of  the  evidence,  when  filed 
with  the  clerk,  may  be  referred  to  in  a  bill  of  exceptions,  and  the  clerk 
may  insert  the  evidence  from  the  extended  transcript  made  and 
filed  by  the  reporter  after  the  filing  of  the  bill  of  exceptions.  Ever^ 
lingv.  Holcomb,  722. 

14.  Filing  papers:  what  sufficient.  Section  200  of  the  Code, 
requiring  the  clerk,  upon  the  filinp:  of  any  paper  in  a  cause,  to 
make  a  memorandum  thereof  in  the  appearance  docket,  is  manda- 
tory so  far  as  it  relates  to  pleadings,  but  only  directory  so  far  as  it 
relates  to  other  papers ;  and  in  this  case,  Tield  that  the  stenog- 
rapher's notes  of  the  evidence  were  to  be  considered  as  filed  when 
they  were  delivered  to  the  clerk  to  be  kept  in  his  office,  though  they 
were  not  marked  "  Filed,"  and  no  memorandum  of  the  filing  was 
made  in  the  appearance  docket.  (Compare  State  v,  Briggs,  68 
Iowa,  416).    Id. 

15.  Bell  of  exceptions  to  rulings  on  eyidencb  :  by  whom  to  bb 
signed,  a  bill  of  exceptions  to  rulings  on  evidence  in  the  trial  of 
an  ordinary  action  at  law  must  be  signed  by  the  judge,  or,  in  case 
he  refuses  to  sign  the  same,  by  the  bjr-standers.  (Code,  sees.  2881- 
2885) .  It  is  not  sufiicient  that  the  bill  be  noted  by  the  short-hand 
reporter  and  included  in  the  extended  transcript  of  his  notes, 
which  is  certified  by  him.    Ind.  Dist.  of  Fairfield  v.  Farmer,  744. 

16.  In  criminal  CASES.    See  Criminal  Law,  passim. 

17.  For  practice  in  relation  to  evidence.    See  Evidence,  passim, 

18.  In  discovering  PROPERTY.    See  Execution,  1,  2. 

19.  Certifying  EVIDENCE  for  appeal.  See  Practice  in  Supreme  Court, 
3^4. 

20.  On  APPEAL  FROM  BOARD  OF  EQUALIZATION.    See  Taxation,  2. 

See  Appeal,  1,7,  8;  Continuance,  1 ;  Depositions,  1,  2;  Justices 
and  their  courts,  1;  mistake,  2;  occupying  claimant,  2; 
Pleading,  4 ;  Tax  Sale  and  Deed,  11. 

PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.  Assignment  of  errors:  rulings  on  demurrer:  exactness. 
Where  a  demurrer  assailing  a  petition  on  several  distinct  grounds  is 
sustained,  an  assignment  of  errors  thereon,  by  simply  stating  that 
the  court  erred  in  sustaining  the  demurrer,  is  too  general,  under 
section  8207  of  the  Code,  to  raise  any  question  for  the  determina- 
tion of  this  court.  (See  cases  cited  in  opinion).  Toum  of  Watikon 
V.  Strouse,  547. 

2.  Amending  assignment  of  errors  :  time  :  costs.  Although  an 
original  assignment  of  errors  may  not  be  filed  in  this  court  later 
than  ten  days  before  the  firsc  day  of  the  trial  term  (Code,  sec. 
8188),  yet  an  amendment  to  such  assignment  may  be  filed,  under 
section  2689  of  the  Code,  upon  motion  for  leave  to  do  so,  at  any 
time  before  the  submission  of  the  cause;  but,  in  this  case,  the 
costs  incurred  up  to  the  time  of  filing  the  amendment  are  taxed 
to  the  appellant.    Stanley  v,  Barringer,  84. 
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8.  Evidence  certified  by  judqe  after  term  expired.  A  judge  has 
no  authority,  after  his  term  of  office  has  expired,  to  certify  to  this 
court  the  evidence  in  a  case  tried  before  him  while  in  office.  JPat- 
teraonville  Ed,  Inst",  v.  Coad,  710. 

4.  Evidence  certified  by  successor  of  trial  judge  :  defectivb 
identification.  Whether  the  successor  in  office  of  the  judge  who 
tries  a  case  may  certify  the  evidence  for  the  purposes  of  an  appeal, 
quaere ;  but,  at  all  events,  the  certificate  so  made  in  this  case  must 
be  disregarded,  because  it  is  not  entitled  as  in  any  case,  and  does 
not  pnrport  to  be  attached  to  the  evidence,  nor  to  identify  it  in  any 
way.    Id, 

5.  Appeal  :  not  shown  by  abstract.  Where  the  abstract  does 
not  state  or  show  that  an  appeal  was  taken,  this  court  cannot 
entertain  the  case,  except  to  dismiss  it.    Names  v.  Names,  218. 

6.  Equity  case  :  evidence  wanting.  A  cause  triable  de  novo  in  this 
court  cannot  be  considered  where  it  is  not  averred  or  shown  that 
the  abstract  contains  all  the  evidence.    Id. 

7.  Equity  case  :  defective  abstract  :  bill  of  exceptions.  In  a 
cause  triable  de  novo  in  this  court,  while  a  formal  bill  of  excep- 
tions is  not  required,  it  should  appear  that  the  evidence  ofifer^ 
below  was  duly  made  a  part  of  the  record,  and  that  the  abstract 
presented  here  is  full  and  correct,  not  only  as  to  the  evidence,  but 
as  to  the  whole  record.  And  where  appeliant^s  abstract  purported 
to  be  a  full  and  correct  abstract  of  the  whole  record,  but  appeUee's 
abstract  denied  this  statement,  and  averred  that  both  abstracts 
together  did  not  present  a  full  and  correct  abstract  of  the  record, 
and  appellant,  in  an  amended  abstract,  did  not  controvert  the 
denial  of  the  appellee,  ?ield  that  appellee's  denial  must  stand,  and 
that  the  cause  could  not  be  tried  ae  novo.  Hunter  v.  City  of  Des 
3foineSf  215. 

8.  What  evidence  to  be  certified.  Where  the  appellant  in  a  law 
action  seeks  to  have  the  judgment  reversed  on  the  ground  that  the 
court  erred  in  dismissing  the  case  on  the  evidence  given  and 
received,  it  is  not  necessary  or  proper  to  bring  to  this  court  the  evi- 
dence offered  but  not  received.  (Code,  sec.  2741).  State  v.  C  hamr 
berlin,  266. 

9.  Trial  de  novo  :  imicaterial  evidence  wanting.  A  trial  de  novo 
will  not  be  refused  in  this  court  on  the  ground  that  the  evidence  is 
not  all  in  the  record,  where  it  appears  that  the  missing  evidence  is 
immaterial.  (Compare  Palo  Alto  County  v.  Harrison,  68  Iowa, 
86).    Buck  V.  Holt,  294. 

10.  Trial  de  novo  :  defectivb  abstract.  A  cause  cannot  be  tried  on 
its  merits  in  this  court  where  appellant's  abstract  shows  on  its  face 
that  it  does  not  contain  all  the  evidence  offered  by  his  adversary 
in  the  court  below,  even  though  the  abstract  states  that  it  c<Ai- 
tains  all  the  evidence.    Hart  v.  Hart,  487. 

1 1 .  Rbyibwino  instructions  without  evidence.  Where  instructions 
complained  of  are  applicable  to  the  issues  raised  by  the  pleadings, 
they  may  be  reviewed  in  this  court,  even  though  the  evidence  is 
wanting  ;  for  this  court  will,  in  such  case,  presume  that  there  was 
evidence  warranting  the  instructionr.  (See  McMillan  v.  Burling^ 
ton  <Sb  M.B.  By.  Co.,  40  Iowa,  281).     Warbasse  v.  Card,  806. 
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Id.  Delay  isjnuffQ  abstract  and  argument  :  motion  to  affirjc.  It 
is  not  the  practice  of  this  court  to  afl^m  causes  summarily  on 
motion,  after  they  are  prepared  for  submissioa  on  the  part  of 
appellants,  on  the  ground  of  delay  in  presenting  abstracts  and 
arguments.  If  prejudice  has  resulted  to  the  other  party  by  such 
delay,  redress  must  be  sought  in  some  other  way.  (See  Code,  sec. 
81 81 ;  Laws  of  1874,  chap.  56) .  Fowler  v.  Town  of  Straibberry  Hiil, 
644. 

18.    HonON  TO  STRIKE  MATTER  FROM  AMENDED  ABSTRACT.      A  motion  tO 

strike  out  a  |>ortion  of  appellee's  amended  abstract,  on  the  ground 
that  it  contains  matter  not  contained  in  the  transcript,  is  not  passed 
on,  for  the  reason  that  the  original  abstract  sufficiently  shows  the 
fact  intended  to  be  shown  by  the  amendment.    Id, 

14.  Challenoino  record  AFTER  AMENDMENT.  Where  appellee,  in  an 
amended  abstract,  set  out  portions  of  the  evidence  which  he  claimed 
were  omitted  from  appellant's  abstract,  held  that  he  could  not  then 
be  permitted  to  deny  that  the  evidence  was  properly  preserved,  or 
to  saj  that  it  was  not  all  before  the  court.  (See  cases  cited  in 
opimon.)    Conners  v.  Burlington,  C.  JR.  iSb  N.  Ry,  Co,,  888. 

15.  Order  setting  aside  indictment  :  evidence  in  abstract.  Where 
a  motion  to  set  aside  an  indictment  is  based  on  a  certain  alleged 
fact,  and  is  sustained,  and  the  state  appeals,  and  admits  in  its 
abstract  that  the  allegation  on  which  the  motion  was  based  is  true, 
this  court  can  review  the  ruling,  and  it  is  not  necessary  that  the 
abstract  should  contain  all  the  evidence  submitted  to  the  court 
below  in  support  of  the  motion.    State  v.  Smith,  680. 

16.  Record  as  to  misconduct  of  counsel.  This  court  cannot  con- 
sider alleged  misconduct  of  counsel  on  the  trial  below  when  the 
only  evidence  of  such  misconduct  contained  in  the  record  is  in  the 
form  of  affidavits  made  by  the  attorney  of  the  appellant.  (Com- 
pare Raybum  v.  Central  Iowa  Ry,  Co,,  ante,  p.  687).  Hall  v. 
Carter,  864. 

17.  Complaint  of  misconduct  of  counsel.:  record.  This  court  will 
not  consider  complaints  of  the  misconduct  of  counsel  in  the  court 
below  where  the  facts  are  not  shown  by  proper  certificate  or  bill  of 
exceptions,  given  by  the  trial  court.  Affidavits  will  not  be  consid- 
ered. (Raybum  v.  Central  Iowa  Ry.  Co,,  ante,  p.  687,  followed). 
Fowler  v.  Town  of  Strawberry  Hill,  644. 

18.  Complaint  of  misconduct  of  counsel  below  :  record.  Where 
an  appellant  intends  to  ask  this  court  to  reverse  a  cause  on  account 
of  improper  language  used  bv  counsel  in  argument  to  the  jury, 
correct  practice  requires  that  the  court  below  shall  certify  the  facts 
and  language- complained  of,  and  the  question  cannot  properly  be 
raised  in  this  court  upon  affidavits  of  counsel  and  others.  Raybum 
V.  Central  Iowa  Ry.  Co,,  637. 

19.  Costs  of  amended  abstract.  Where  appellant  assigned  sixty-four 
errors,  but  insisted  on  only  five  or  six  of  thetn,  appellee  was  war- 
ranted in  making  preparation  against  the  whole  sixtv-four,  and  the 
costs  of  his  amendea  abstract,  reasonably  prepared  and  filed  for 
that  purpose,  were  properly  taxed  to  appellant  upon  an  affirmance 
of  the  judgment.    Id. 

20.  Affidavits  to  vary  transcript.  Where  a  transcript  filed  in  this 
court  appears  to  be  full  and  complete,  with  a  proper  certificate  to 
the  evidence,  and  it  is  duly  certified  by  the  clerk  of  the  trial  court 
to  be  a  "full,  complete  and  perfect  transcript,"  it  cannot  be  varied 
or  changed  by  affidavits  of  the  clerk  of  the  trial  court,  or  others, 
to  the  effect  that  the  judge's  certificate  and  the  short-hand 
reporter's  extension  of  his  notes  have  not  been  filed  in  the  court 
below;    Corliss  v,  Conable,  68. 
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31.  Filing  amendment  to  abstract  :  leave  :  time.  Where  the  mat- 
ter contained  in  an  amendment  to  appellant's  abstract  was  suffi- 
ciently identified  as  a  part  of  the  recora,  leave  of  the  court  to  file 
it  was  not  necessary,  nor  did  the  mere  fact  that  it  was  filed  after 
the  cause  had  been  argued  by  appellee  entitle  the  latter  to  ha^e  it 
stricken  from  the  files.  (Compare  Frost  v,  Parker,  ^5  Iowa,  178, 
and  Plato  Alto  County  v.  Harrison,  68  Iowa,  81).  Harl  v.  Potta- 
wattamie County  Mut,  Fire  Ins,  Co,,  89. 

22.  Abstract  not  denied.  A  statement  made  in  an  abstract  filed  by 
the  appellee,  and  which  is  not  denied,  will  be  taken  as  true.  Acton 
V,  Coffman,  17. 

23.  Evidence  to  sustain  finding  op  court.  Where  there  is  a  fair 
conflict  in  the  evidence  on  which  the  finding  of  the  court  in  an 
ordinary  action  is  based,  it  will  not  be  disturbed  on  appeal  for  want 
of  support  in  the  evidence.  Coffrnan  v,  Acton,  147  ;  Thompson  v. 
Maxwell,  415  ;  Garretson  v,  Eq.  Mut,  Life  <&  End.  Ass'n,  419. 

24.  Finding  op  court  :  evidence  to  support.  The  finding  of'  the 
trial  court,  in  an  ordinary  action,  upon  a  question  of  fact,  has  the 
force  and  effect  of  the  verdict  of  a  jury,  and  cannot  be  set  aside 
on  appeal  if  there  is  evidence  upon  which,  fairly  considered,  it  can 
be  sustained.     Warfield  v,  Warjield,  184. 

25.  Evidence  to  support  verdict.  Where  the  evidence  is  conflicting, 
this  court  will  not  interfere  with  a  verdict  on  the  ground  that  it  is 

.not  sustained  by  the  evidence.  Schaben  v,  Brunning,  102 ;  John- 
son V,  Leffingwell,  114 ;  Dickens  v.  City  of  Des  Moines,  216  ;  Norris 
V,  Kipp,  444. 

2C.  Evidence  to  support  verdict.  Since  this  court  is  not  able  to  con- 
clude that  the  jury,  in  the  honest,  intelligent  and  unbiased  exer- 
cise of  their  discretion,  were  not  justified  by  the  evidence  in 
finding  for  the  plaintiff,  their  verdict  cannot  be  disturbed.  Haskell 
V,  City  of  Des  Moines,  110 ;  Howes  v,  Axtell,  400. 

4 

27.  Verdict  :  evidence  to  sustain.  A  verdict  which  finds  some  support 
in  the  evidence  will  not  be  set  aside  on  appeal  on  the  ground  that 
it  is  not  sustained  by  sufficient  evidence.    Morris  v,  Burley,  45. 

28.  Evidence  to  support  verdict.  Since  it  cannot  be  said  that  there 
was  such  a  want  of  evidence  in  this  case  that  the  jury,  in  the  exer- 
cise of  their  discretion,  could  not  have  found  the  defendants  guilty, 
this  court  cannot  reverse  the  judgment  for  a  want  of  evidence. 
State  V,  Maher,  82. 

29.  Objections  to  evidence  not  urged  below.  Where  evidence  i» 
objected  to  below  on  a  certain  stated  ground,  another  ground  not 
BO  stated  cannot  be  urged  on  appeal.    Id, 

80.  Question  not  raised  below.  An  issue  not  raised  in  the  plead- 
ings  nor  referred  to  in  the  evidence  cannot  be  heard  in  this  court. 
Richardson  v.  Woodring,  149, 

81.  Questions  not  ruled  on  below  :  example.  The  issues  raised  and 
tried  below,  in  an  action  to  recover  money  as  specific  personal 
property,  were  whether  defendant  had  received  the  money  into  his 
actual  possession  and  assumed  the  care  of  it ;  and  whether  she  had 
it  in  her  possession  when  the  action  was  brought ;  and  the  court 
found  generally  for  defendant.  Held  that,  on  this  state  of  the 
record,  the  question  whether  the  action  would  lie,  when  the  prop- 
erty sought  to  be  recovered  was  money,  could  not  be  considered  on 
appeal.     Coffrnan  v,  Acton,  147. 
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83.  PLBADma :  OBJBcrnoNs  not  raised  below.    A  motion  to  strike 

out  a  division  of  a  plea  on  the  ground  that  it  ih  irrelevant  and 

immaterial,  and  which  is  erroneously  sustained  on  that  ground  in 

the  lower  court,  cannot  be  sustained  in  this  court  on  another 

ground ;  e.  y.,-thB.t  it  does  not  state  a  cause  of  action.    Irwin  tK 

y eager,  174. 

88.  Objections  to  evidence  :  what  considered  on  appeal.  Only  such 
objections  to  evidence  as  are  made  on  the  trial  will  be  considered 
on  appeal.  (Compare  Jaffray  v.  Thompson,  65  Iowa,  326 ;  Taylor 
V,  Wendling,  66  Iowa,  562).    Bothwell  v.  Fartoell,  824. 

84.  Less  than  one  hundred  dollars  :  qttestions  not  arising  below  : 
presumption.  In  appeals  involving  less  th  m  one  hundred  dollars, 
the  questions  certified  to  this  court  will  ordinarily  be  presnmed  to 
have  been  involved  in  the  case ;  but  where  it  is  claimed  by  the 
appellee,  in  his  abstract,  that  such  questions  did  not  arise  in  the 
court  below,  then  the  record  will  be  examined,  and  unless  it  appears 
therefrom  that  such  questions  did  in  fact  arise,  they  will  not  be  con- 
sidered in  this  court.    Parker  v.  Michaels,  209. 

85.  Only  questions  raised  below  considered.  In  an  action  at  law 
on  a  certificate  of  insurance  on  the  assessment  plan,  the  court's 
instructions,  which  were  not  excepted  to,  allowed  a  verdict  not  to 
exceed  twenty-five  hundred  dollars,  and  a  verdict  for  that  amount 
was  returned.  No  motion  in  arrest  of  judgment  was  made,  and  no 
claim  presented  that  the  verdict  should  have  been  for  a  merely 
nominal  amount,  nor  that  an  action  at  law  would  not  lie,  nor  that 
a  judgment  at  law  could  not  be  rendered  against  the  defendant, 
under  the  doctrine  of  Newman  v.  Covenant  Mut,  Ben.  Ass'n,  73 
Iowa,  242.  Held  that  those  claims  could  not  now  be  urged  in  this 
court,  and  that  the  verdict  could  not  be  disturbed  as  being  exces- 
sive.   Garretsan  v.  Equitable  Mut.  Life  A  End,  Ass^n,  419. 

86.  Errors  assigned  but  not  arOued.  Errors  assigned  but  not  ai^ned 
will  not  be  considered  by  this  court.    Riordan  v.  Guggerty,  6to. 

I 

87.  No  BILL  OF  EXCEPTIONS.  When  the  evidence  and  rulings  thereon 
have  not  been  preserved  by  a  bill  of  exceptions,  this  court  cannot 
pass  upon  alleged  errors  in  rulings  on  the  admission  of  evidence, 
nor  upon  the  propriety  of  the  instructions  given.  Acton  v.  Coffman^ 
17. 

88.  Exclusion  of  evidence  :  no  exception  taken.  Objections  to  the 
exclusion  of  evidence  cannot  be  heard  when  made  for  the  first  time 
in  this  court    McReynolda  v,  McReynolds,  89. 

89.  Instructions  not  excepted  to.  This  court  cannot  review  instnic 
tions  to  which  the  record  does  not  show  that  exceptions  were  taken- 
Paddleford  v.  Cook,  433. 

40.  Criminal  case  :  presumption  in  favor  of  jxtdomsnt.  On  the 
appeal  of  a  criminal  cause,  where  the  evidence  is  not  brought  up,  it 
will  be  presumed  that  every  fact  necessary  to  warrant  the  judgment 
was  proved  by  competent  and  undisputed  evidence.  StcUe  v, 
Blanchurd,  628. 

41.  Presumption  IN  favor  OF  VERDICT.  Where  the  trial  court  instructed 
the  jury  that  they  must  find  certain  facts  in  order  to  find  for  the 
defendant,  and  there  was  evidence  from  which  the  jury  might  well 
have  found  such  facts,  and  there  was  a  general  verdict  for  defend- 
ant, this  court  will  presume  that  the  jury  found  such  facts,  rather 
than  that  they  disregarded  the  instructions  of  the  court,  ^clt  v. 
Smith,  667. 
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42.  BEvncw  of  former  opinion  :  stare  decisis.  The  correctness  of  an 
opinion  filed  by  this  court  may  be  reviewed  upon  a  petition  for 
rehearing,  but  not  on  a  second  appeal  in  the  same  csuse.  Windsor  u 
Cob6. 709.  , 

43.  Kind  of  proceedings  :  iNrrERVENnoN/iN  attachment.  A-proceed- 
ing  by  Intervention  in  an  attachment  suit,  under  section  8016  of  the 
Code,  is  not  necessarily  of  an  equitable  nature,  and  cannot  be  so 
regarded  on  appeal  when  not  so  treated  in  the  court  below.  Clinton 
Nat,  Bankv,  Studemann,  104. 

44. ,  Order  subsequent  to  one  appealed  from.  Where  th^  order 
appealed  from  was  one  setting  aside  a  judgment  by  default,  held 
that  this  court  could  not  consider  a  complaint  made  by  appellant 
that  appellee  was  permitted  to  file  a  demurrer  to  the  petition  after 
the  judgment  had  been  set  aside,  instead  of  an  answer,  as 
required  by  Code,  section  3871.  His  remedy  was  to  move  to  strike 
the  demurrer  from  the  files.    Jean  v.  Hennessijf  348. 

45.  New  PARTY  AS  appellee's  administrator.  Although  there  is  no 
showing  anywhere  in  the  record  of  this  case  that  the  appellfee  had 
died,  or  that  Y.  had  been  appointed  as  his  administrator,  the  latter 
appeared,  apparently  without  objection,  as  administrator,  in  the 
court  below,  and  made  a  motion  for  the  approval  of  the  report  of 
the  referee,  which  was  sustained,  ^eld  that,  upon  such  a  showing, 
he  had  no  such  interest  in  the  cause  as  to  entitle  him  to  have 
stricken  from  the  record  in  this  court  the  evidence  which  the  real 
parties  in  interest  had  agreed  to  be  correct,  but  that  his  motion  to 
strike  should  itself  be  stricken  from  the  files  upon  the  motion  of 
appellants.    Maggarell  v,  Maggarellj  378. 

46.  Duty  of  counsel  to  cite  decisions.  It  is  the  duty  of  counsel 
practicing  in  this  court  to  aid  the  coui-t  by  citing  former  decisions 
of  the  court,  bearing  upon  their  cases,  and  not  to  defer  such  cita- 
tion until  a  rehearing  is  asked.    State  v,  Farlee^  451. 

47.  Trial  de  novo  :  action  at  law  involved  in  equitable  action. 
Where  an  action  was  begun  in  equity  to  cancel  a  note  and  mort- 
gage, but  a  tliird  party  intervened,  claiming  that  the  plaintiff  owed 
the  note  and  mortgage,  and  that  it  (the  intervener),  and  not  the 
defendant,  was  entitled  to  the  proceeds,  and  by  stipulation  it  was 
agreed  that  plaintiff  should  pay  a  certam  amount  to  the  inter- 
vener, and  that  it  should  pay  the  defendant  whatever  amount  the 
court  found  due  him,  and  the  (question  thus  arising  between  the 
defendant  and  intervener  was  tried  b^  the  court  without  a  jury, 

.  held  that  a  trial  de  novo  of  that  question  could  not  be  had  in  this 
court,  though  the  cause  was  not  transferred  from  the  equity  to  the 
law  side  of  the  calendar.    McCormick  v,  Lundburg,  65$ 

48.  Appeal  :  from  nugatory  order  :  no  prejudice.  An  order  set- 
ting aside  a  former  order,  which  has  expired  by  its  own  terms,  is 
of  no  effect,  and  hence  no  ground  for  complaint  on  appeal.  Blair 
V.  Blair,  311. 

49.  Reviewinq  allowance  of  attorney  fee  in  liquor  case.  See 
Intoxicating  Liquors,  81. 

See  Appeal,  8,  4. 

PRESCRIPTION. 
See  Adverse  Possession  ;  Highway,  d-4,  6. 

PRINCIPAL  AND  AGENT. 

See  Agency. 
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PRINCIPAL  AND  SURETY. 
See  Sureties. 

PRIORITY  OF  RIGHTS. 

See  Chattel  Mobtoaoe,  7 ;  Mechanic's  Liens,  8 ;  Sai£S,  1, 2. 

PROMISSORY  NOTES. 

1.  Provision  FOB  attorney  fees:  when  not  collectibub.  In  an 
action  for  the  cancellation  of  a  note  (which  provided  for  attornej 
fees)  and  mortage,  the  proceeds  of  which  were  claimed  by  both 
defendant  and  intervenor,  it  was  agreed  that  plaintiff  should  pay 
the  intervener  the  amount  due,  and  that  the  note  and  mortgage 
should  be  delivered  up  and  cancelled ;  and  this  was  done  accord- 
ingly. It  was  also  agreed  that  defendant  should  have  iud^ment 
againnt  intervener  for  whatever  share  of  the  proceeds  ne  should 
eQiow  himself  entitled  to.  Judgment  was  afterwards  rendered 
accordingly  for  a  certain  sum,  but  the  court  refused  to  allow 
defendant  any  attorney  fees.  Held  correct,  because  the  action 
between  defendant  and  intervener  was  not  based  on  tbe  note. 
McCormick  v,  Lundburg,  558. 

2.  Condition  indobsbd  :  constbued  to  be  penal  bond  :  liabiuty 
ON.  Defendant  gave  to  plaintiff  a  writing  which  on  its  face  wa&a 
promissory  note,  except  that  it  referred  to  a  *'  condition  specified 
on  back.*'  On  the  back  was  written  the  following  language : 
"This  note  is  given  on  condition  that  the  signer  will  cause  trustees 
to  assess  damages  on  the  eleventh  of  October,  1886,  and  costs, 
done  by  the  hogs  of  the  signer,  and  now  in  F.  E.  Ellett's  pos- 
session, the  award  of  said  trustees  to  be  subtracted  from  the 
amount  of  within  note,  and  remainder  of  said  note  to  be  delivered 
to  the  signer  on  payment  of  trustees*  award.*'    Held — 

(1)  That  the  whole  writing  should  be  construed  together,  and 
that  it  was,  in  effect,  a  penal  bond. 

(2)  That  no  recovery  could  be  had  by  merely  setting  up  the 
instrument  and  alleging  breach  thereof,  but  that  it  was  nec- 
essary to  allege  actual  damages,  for  which  alone  a  recovery 
could  be  had. 

(3)  That  such  actual  damages  might  be  recovered  upon  a  failure 
of  the  maker  to  procure  an  assessment  of  the  damages,  even 
though  he  made  due  diligence  to  have  them  assessed,  but 
f  ai  led  only  because  the  trustees  had  refused  to  act.  [Reed,  J. , 
and  Seevers,  C.  J.,  dissenting,]    Ellett  v.  Eberts,  597. 

PROXIMATE  CAUSE. 

See  Cities  and  Towns,  7 ;  Railroads,  48, 

PUBLIC  LANDS. 

See  Boundaries,  1,2;  School  Lands. 

RAILROADS. 

1.  Authority  op  president.  The  president  of  a  railroad  company 
has  no  power,  by  virtue  of  his  office  simply,  to  let  a  contract  in 
behalf  of  the  company  for  the  construction  of  its  road,  when  the 
same  is  already  under  contract  made  by  its  board  of  directors, 
(Templin  v,  Chicago ^  B.  <&  P.  Ry.  Co.,  73  Iowa,  648,  foUou>ed)» 
Orifflth  V,  Chicago,  B.  cfc  P.  Ry.  Co.,  85. 
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2.      RaILHOAD  aid  taxes  :  commission  to  JREASURER  for  COIXECTINGK 

There  is  no  statute  authorizing  a  county  treasurer  to  withhold  from 
the  persons  entitled  to  a  railroad  aid  tax  collected  by  him  a  com- 
mission of  three  per  cent.,  or  any  commission,  for  the  doUection  of 
the  sanie.  A  commission  for  collection  can  be  deducted  only  from 
the  taxes  collected  by  him  for  cities  and  towns.  Merrill  v.  Marahdll 
County,  24. 

8.       ACTION'TO  RECOVER  FROM  COUNTY  :  DEFENSE  :  SALE    OF    ROAD.      In 

nn  action  against  a  county  to  recover  a  portion  of  railroad  aid 
taxes  collected  by  the  treasurer,  which  was  retained  by  him  and 
passed  into  the  general  county  fund,  the  county  cannot  set  up  the 
fact  that  the  companies  for  which  the  taxes  were  levied  had  sold 
and  conveyed  all  their  property  and  franchises  before  the  taxes 
were  due  and  collectible ;  although  such  defense  might  have  been 
a  good  one  for  the  taxpayers  in  resisting  the  payment  of.  the  tax* 
(Compare  Manning  v.  Mathews,  66  Iowa,  675).    Id, 

4.      :  :  FORFEITURE  BY    DELAY   IN    COLLECHNG.     Nor  can 

the  county  defeat  a  recovery  in  such  case  on  the  ground  that  the 
taxes  have  been  forfeited  by  being  permitted  to  remain  in  the 
treasury  more  than  two  years  (compare  Laws  of  1876,  chap.  128, 
sec.  7),  where  it  appears  that  the  roads  for  which  the  taxes  were 
voted  were  built,  and  the  taxes,  except  the  per  cent,  in  controversy, 
were  paid  in  installments  to  the  persons  entitled  thereto,  and  that 
there  was  a  continuing  demand  by  them  for  the  portion  withheld. 
Id. 

6.     :  JUDGMENT  AGAINST  COUNTY.    In  such  case,  where  the  tax 

in  dispute  had  been  placed  in  the  general  county  fund,  and  had 
been  expended  in  paying  the  county's  ordinary  indebtedness,  a 
judgment  therefor  was  properly  rendered  against  the  county. 
(Barnes  v,  Marshall  County,  66  Iowa,  20,  distinguished).    Id, 

6.  Right  of  way:  evidence  as  to  damages.  In  an  action  for  dam- 
ages to  a  farm,  caused  by  taking  the  ri^ht  of  way  for  a  railroad, 
witnesses  were  permitted  to  give  their  estimate  of  the  value  of  the 
farm  before  the  road  was  built,  and  then  to  state  that  it  was  worth 
a  certain  number  of  dollars  less  per  acre  after  the  road  was  built. 
Held  not  prejudicial  error,  since  each  of  the  witnesses  afterwards 
stated  that  the  farm  was  woi*th  a  certain  sum  per  acre  after  the 
road  was  built.   Ball  v,  Keokuk  <&  N,  W.  By,  Co,,  132. 

7.     :  damages:   competency  of  witnesses.    In  such  case  the 

testimony  of  farmers,  who  lived  in  the  neighborhood  of  the  farm 
in  question,  and  who  stated  that  they  knew  the  value  of  lands 
there,  was  competent  on  the  question  of  damages.    Id, 

8.  Right  of  way  :  damages  :  set-off  :  instructions.  In  an  action 
against  a  railway  company  for  right-of-way  damages,  it  is  proper 
for  the  court  to  instruct  as  to  the  constitutional  provision  that  no 
benefits  to  the  plaintiff  are  to  be  set  off  against  his  damages,  even 
though  no  claim  is  made  for  such  set-oft  on  the  trial.     Id. 

9.  : :  ALLOWANCE  NOT  EXCESSIVE.  Considering  the  vary- 
ing estimates  of  the  witnesses,  and  other  facts  in  the  case  (see  opin- 
ion), a  verdict  of  thirty-six  hundred  and  forty-eight  dollars  for  eleven 
acres  of  land  taken  for  right  of  way  for  a  railroad,  cannot  be 
regarded  as  so  excessive  as  to  justify  interference  by  this  court.  Id, 

10.  Right  of  way  :  damages:  evidence.  In  an  action  for  the  recov- 
ery of  damages  for  right  of  way  taken  by  a  railroad  company, 
all  evidence  is  admissible  which  tends  to  show  the  jury  the  true 
condition  of  the  land,  and  all  its  surroundings  which  affect  the 
value  and  convenience  of  its  use.  and  how  such  value  and  conven- 
ience are  affected  by  the  condemnation  for  right  of  way.  (See 
opinion  for  illustrations).     Bell  v.  Chicago,  B^  db  Q.  By.  Co.,  8&. 
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11.  '  :  INSTRUCTION.  In  such  case,  where  the  court  mstructed  the 
jury  that  they  should  not  consider  the  amount  allowed  to  plaintiff 
Dy  the  sheriff's  jury,  naming  the  sum,  held  that,  if  there  was  any 
error  in  naming  the  sum,  it  was  one  not  prejudicial  to  defendaht. 
Id. 

12.  :  EVIDENCE :  BIGHT  TO  UNDER-CROSSiNQ.    In  such  case,  the 

fact  that  plaintiff  had  always  crossed  from  one  part  of  his  land  to 
the  other  oeneath  defendant's  trestle-work,  tended  to  show  a  right 
so  to  cross,  so  that  such  right  was  properly  recognized  in  instruc- 
tions submitted  to  the  jury.    Id, 

18.  :  RIGHT  TO  CROSSING.    In  estimating  the  damages  in  such 

case,  the  right  of  the  land-owner  to  a  crossing  from  one  part  of  his 
land  to  the  other  should  be  considered.    Id, 

14.  Right  to  cross  at  grade.  The  defendant  was  ahout  to  construct 
its  road  so  as  to  cross  plaintiff 's  track  at  grade.  Plaintiff 's  track  is 
level  for  three  hundred  feet  east  and  nine  hundred  feet  west  of  the 

Sroposed  point  of  crossing.  Just  east  of  this  level  portion  the  track 
escends  at  the  rate  of  thirty-seven  feet  per  mile  for  one  thousand 
feet,  and  just  west  of  it  there  is  an  ascending  grade  varying  from 
six  to  seventy  feet  per  mile  for  seven  thousand  feet.  On  account 
of  tliese  grades,  and  the  necessity  of  stopping,  all  trains  before 
crossing  another  track  at  ^*ade  (see  Laws  of  1884,  chap.  163),  the 
cost,  dan^r  and  inconvenience  of  operating  plaintiff's  road,  would 
be  much  mcreascd  by  the  proposed  crossing  at  grade.  In  view  of 
•  these  facts,  and  of  the  furtner  fact  that  the  cost  of  an  under 
crossing  would  be  only  about  fifteen  thousand  doUars  more  than 
the  proposed  grade  crossing,  field  that  defendant  was  not  entitled, 
under  section  1205  of  the  Code,  to  cross  at  grade,  and  that  the  con- 
struction of  the  proposed  crossing  was  properly  enjoined. " 
Humeston  dt  S.  My.  Co,  v.  Chicago,  St.  P.  db  K^  C.  Ry.  Co.,  554. 

15.  Crossing  at  grade  :  injunction  after  honet  expended  :  kedc- 
bursehent.  The  question  as  to  how  defendant's  road  should  cross 
that  of  plaintiff  having  been  submitted  to  the  railroad  commis- 
sioners, they  recommended  an  under  crossing.  Such  a  crossing 
would  require  considerable  change  in  plaintiff  *8  established  track. 
'Witliout  asking  leave  to  make  these  changes,  and  in  disregard  of 
the  recommendation  of  the  commisMoners,  defendant  expended 
about  six  thousand  dollars  in  the  construction  of  a  grade  crossing, 
which  is  sought  in  this  action  to  be  enjoined.  Held  that  the  expen- 
diture was  a  voluntary  one  on  the  part  of  defendant,  and  that 
plaintiff  was  under  no  obligation  to  reimburse  it  that  amount  in 
order  to  obtain  from  a  court  of  equity  the  injunction  which  it 
sought,  and  which  the  court  found  it  otherwise  entitled  to.    Id. 

16.  Obstructing  surface  water  by  embankment  :  liability.  Where 
the  defendant  built  an  embankment  across  a  wide  creek  bottom, 
and  a  culvert  over  the  creek,  thus  causing  all  the  surface  water  of 
the  bottom  to  flow  into  the  channel  of  the  creek,  but  the  culvert 
was  not  of  sufficient  capacity  to  carry  the  waters  of  the  creek 
when  thus  augmented,  and  the  result  was  that  the  land-above  the 
embankment  was  flooded,  the  land-owner  may  recover  damages  of 
the  company.  (See  opinion  for  discussion  of  authorities  pro  and 
iion).  Sullena  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  650. 

17.  :  WHAT  IS  surface  water.    In  such  case,  water  which  left 

the  creek  channel  far  above  the  culvert,  and  flowed  over  plaintff  *s 
land,  but,  on  account  of  the  embankment,  was  turned  back  into 
the  channel  again  above  the  culvert,  must  be  regarded,  in  determ- 
ining the  sufficiency  of  the  culvert,  as  no  longer  surf  ace  water,  but 
as  though  it  had  flowed  all  the  time  in  the  channel.    Id, 
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18.  OBSTRUcrma  water  :  damages.  In  an  action  for  damages  caused, 
by  the  obstruction  of  water  by  a  railroad  embankment,  the  court 
stated  that  the  measure  of  plaintiff 's  damages  for  each  year  was 
the  difference  between  the  fair  market  value  of  the  land  *immedi- 
ately  before  the  injury  each  year,  and  its  fair  market  value 
immediately  after  such  injury  ;  also  that  the  term  **  land/*  so  used, 
included  the  growing  crops.  Held  to  be  in  accord  with  the  rule 
announced  in  Drake  v,  O  hicago,  R.  L  <3b  P.  By.  Co. ,  03  Iowa,  802, 
and  correct.    Id. 

19.  :  STATUTE  OF  LIMITATIONS.    In  such  case,  where  the  damage 

wa.s  likely  to  be  of  yearly  occurrence,  depending  upon  the  seasons, 
and.  on  that  account,  could  not  be  estimated  when  the  obstruction 
was  built,  held  that  the  plea  of  the  statute  of  limitations,  based  on 
the  fact  that  the  action  was  not  begun  within  five  years  after  the 
obstruction  was  built,  was  properly  taken  from  th^  jury.  (See 
opinion  for  cases  cited) .    la. 

20.  Nboliqencb  :  crossing  highway  without  ringing  bell.  Under 
chapter  104,  Laws  of  1884,  to  run  a  locomotive  across  a  public  high- 
way without  ringing  the  bell  is  negligence,  for  which  the  railroad 
company  is  liable.  lieed  v.  Chicago^  St.  P.,  M.  &  O.  Ry.  Co.^  188. 

21.  : :  question  tor  jury.    Plaintiff  was  struck  by  a 

locomotive  and  injured,  while  driving  across  a  railway  track 
on  a  public  highway.  Upon  the  question  whether  the  bell  of  the 
locomotive  was  rung  or  not,  plaintiff  testified  positively  that  it  was 
not :  that  he  looked  and  listened  while  approaching  the  track,  and 
that  the  habits  of  his  horses  were  such  that  they  would  not  have 
gone  upon  the  track  had  the  bell  been  rung.  Other  witnesses  who 
were  in  the  vicinity,  and  some  of  whom  heard  the  crash  of  the  col- 
lision, and  one  of  whom  had  his  attention  directed  to  plaintiff 's 
danger,  testified  that  they  did  not  hear  it.  But  the  engineer  and 
fireman,  and  another  employe  of  defendant  who  was  on  the  train, 
testified  positively  that  it  was  rung.  Held  that  there  watf  such  a 
conflict  of  the  evidence  as  to  preclude  this  court  from  interfering 
with  the  finding  of  the  jury  that  the  bell  was  not  rung.    Id. 

22.  Negugence:  obstructing  streIet  with  cars:  injury  to  trav- 
eler ON  crossing.  Plaintiff  was  struck  by  a  locomotive  and 
injured  while  driving  across  defendant's  track  on  the  street  of  a 
city.  On  a  side-track,  which  crossed  the  street,  a  line  of  box-cars 
was  stored,  and  had  been  for  some  days,  so  that  they  obstructed 
the  street,  except  an  opening  of  about  thirty-five  feet,  which  was 
left  for  public  travel.  Held  that  to  so  obstruct  the  street  was  neg- 
ligence ;  that  if  the  whole  width  of  the  street  was  not  reauired  on 
which  to  drive  vehicles,  it  was  necessary  that  it  should  be  left  open, 
BO  that  travelers  approaching  the  crossing  would  have  an  unob- 
structed view  of,  at  least,  the  full  width  of  the  street.    Id. 

28.  Injury  to  traveler  on  crossing:  contributory  negligence: 
evidence.  The  evidence  in  this  case  considered  (see  opinion),  and 
held  that  it  cannot  be  concluded  therefrom,  as  matter  of  law,  that 

Slaintiff   was  guilty  of  contributory  negligence  in  driving  ux)on 
efendant*B  track  as  he  did.    Id. 

24.  :  DUTY  OF  TRAVELER  TO  STOP  VEHICLE.    It  is  not  necessarily 

the  duty  of  a  traveler  about  to  cross  a  railway  track  upon  a  high- 
wav  to  stop  his  team.  He  is  only  required  to  exercise  such  care 
and  caution  as  a  reasonable  person  of  ordinary  prudence  and  skill 
would  exercise  under  the  same  or  similar  circumstances.    Id. 
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25.  :  AMOUNT  OP  DAMAGES.    The   plaintiff  in   this  case  was  a 

farmer  sixty-five  years  old,  and  he  was  so  injured  through  defend- 
ant's negligence  that  several  of  his  ribs  were  broken  in  such  a  man- 
ner that  they  punctured  his  lung.  Six  months  afterwards  he  could 
not  raise  his  left  arm  above  his  head,  and  the  injuries  seem  to  be 
permanent  in  their  nature.  Held  that  a  verdict  of  eighty- two 
hundred  and  fifty  dollars  could  not  be  interfered  with  on  appeal  as 
being  excessive.    2d. 

26.  Collision  AT  STREET  crossing:  contributory  neolioence  :  kvi- 
PENCE.  Plaintiff  was  struck  by  defendant's  engine  while  driving  a 
gentle  horse  over  the  track  at  a  street  crossing.  For  fifty  feet 
before  he  reached  the  track  defendant's  engine,  with  headlight 
burning,  could  be  seen  by  him  for  a  distance  of  three  hundred  and 
fifty  feet  from  the  crossing.  In  view  of  this  physical  fact,  held 
that  his  testimony  that  he  looked  and  listened  for  an  approaching 
train  did  not  even  create  a  conflict  of  evidence  as  to  his  contribu- 
tory negligence ;  and  since  there  was  no  evidence  from  which  the 
jury  could  properly  have  found  that  the  accident  might  have  been 
avoided  by  the  exercise  of  proper  care  after  he  discovered  the  dan- 
ger, held  that  the  verdict  for  plaintiff  could  not  be  sustained. 
Bloan^eldv.  Burlington  <&  W.  Ey,  Co,,  607. 

27.  Ejectment  of  passenger  :  damages  :  exemplary  wrrHOur 
actual.  Plaintiff  sued  for  damages  to  his  health,  through 
exposure,  in  being  wrongfully  ejected  from  defendant's  train  before 
he  nad  reached  the  destination  to  which  he  had  paid  his  fare.  The 
court  instructed  the  jury  that  he  was  not  entitled  to  any  damages, 
under  the  evidence,  unless  it  was  for  the  value  of  transportation 
from  where  he  was  ejected  to  his  destination,  and  that,  if  they 
found  him  entitled  to  any  damages  on  that  ground,  they  might 
also  give  him  exemplarv  damages  in  case  they  found  that  he  had 
been  ejected  maliciously.  But  no  damages  for  such  transporta* 
tion  were  claimed  or  proved  by  plaintiff,  and  it  appeared  that  the 
fare  to  the  two  points  was  the  same.  Held  that  the  instruction 
was  erroneous  in  submitting  a  point  that  was  not  in  issue,  and  that 
as,  under  the  instruction,  no  otner  actual  damages  could  lawfully 
be  found,  it  was  error  to  authorize  the  jury  to  find  exemplary 
damages,  since  such  damages  can  never  be  allowed  in  the  absence 
of  actual  damages.  (See  cases  cited  in  opinion).  Kuhn  v.  Chicago, 
if.  <fe  St.  P.  Ry.  Co,,  187. 

28.  INJTJKT  TO  passenger  ALIGHTING  FROM  MOVING  TRAIN  :  CONTRIBU- 
TORY negligence  :  QUESTION  FOR  JURY.  It  cannot  be  said,  as 
matter  of  law,  independently  of  the  statute  forbidding  the  act, 
that  it  would  be,  under  all  circumstances,  an  act  of  negligence  for 
a  passenger  to  attempt  to  alight  from  a  moving  train ;  but  the 
question  is  ordinarily  one  of  fact,  to  be  determined  by  the  jury 
from  all  the  circumstances  of  the  case.  (See  opinion  for  cases 
cited).    Raben  v.  Central  Iowa  Ry.  Co.,  732. 

89,    :     WHETHER     CRIMINAL     ACT :     PLEADING     AND      EVIDBNCK. 

Section  two,  chapter  148,  Laws  of  1876,  making  it  a  misdemeanor 
to  get  off  or  on  a  moving  railroad  car,  does  not  forbid  the  act  when 
done  with  the  consent  of  the  conductor ;  and  where  plaintiff 
alleged  that  she  was  injured,  without  any  negligence  on  her  part, 
while  aliirhting  from  defendant's  moving  car,  held  that  the  allega- 
tion of  care  on  her  part  was  sufficient  to  entitle  her  to  prove  that 
she  so  alighted  with  the  conductors  consent,  and  that  a  motion  in 
arrest  of  Judgment,  based  on  the  insufficiency  of  the  petition  in 
that  respect,  was  properly  overruled.    Id. 
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80.    : :  BURDEN  OF  PROOF.    Plaintiff  seeks  to  recover  foy 

an  injury  sustained  by  her  while  alighting,  as  a  passenger,  from 
defendant's  moving  train.  Held  that,  if  her  act  was  a  misdemeanor 
under  section  two,  chapter  148,  Laws  1876,  she  could  not  recover; 
and  that,  in  order  to  recover,  she  had  the  burden  to  prove  that  she 
so  alighted  with  tlie  consent  of  the  conductor,  thus  showing  that 
her  act  was  not  forbidden  bv  said  section  ;  but  held,  also,  that  such 
consent  might  be  inferred  by  the  jury  from  the  conduct  of  the 
conductor  at  the  time.  But  since  there  was  no  direct  evidence  of 
the  conductor's  consent,  and  the  question  whether  such  consent 
might  be  inferred  from  his  conduct  was  not  submitted  to  the  jury, 
Jield  that  a  verdict  for  the  plaintiff  could  not  be  sustained.    iS 

81.  Duty  TOWARD  PASSENGERS  AuaHTiNG  FROM  CARS.  It  is  the  duty 
of  a  railroad  company  to  provide  suitable  and  safe  means  for  enter- 
ing and  alighting  from  its  trains ;  but  having  done  this,  and  having 
stopped  its  train  in  proper  position  and  for  a  reasonable  time  to 
enable  passengers  to  avail  themselves  of  those  means  in  entering 
and  alighting,  it  is  not  bound  to  render  them  personal  assistance, 
nor  to  hold  the  train  until  those  in  charge  of  it  see  that  the  passen- 
gers have  in  fact  alighted.  (Allender  v.  Chicago ^  R.  I.  &  P.  Ity. 
Co.,  87  Iowa,  268 ;  B.  c,  43  Iowa,  276,  distingtiished).    Id. 

82.  Injury  to  brakehan  :  violation  op  rule  :  instructions.  In  an 
action  by  a  brakeman  for  injuries  received  while  attempting  to 
couple  cars  on  defendant's  road,  the  court  rightly  instructed  the 
jury  that  a  certain  rule  of  the  company  in  relation  to  the  care  to  be 
exercised  in  coupling  cars  was  aj)roper  one  (see  opinion  for  rule^, 
and  that  obedience  thereto  was  incumbent  on  plaintiff;  but  m 
another  instruction  the  jury  were  advised,  in  substance,  that  plain- 
tiff might  recover,  even  though  he  violated  the  rule,  if  he  was  not 
^ilty  of  negligence  in  any  other  respect.  Held  that  the  last 
mstruction  was  erroneous,  because  it  suostituted  the  judgment  and 
discretion  of  the  plaintiff  in  place  of  the  rule.  Deeds  v.  Chicago, 
jB.  J,  db  P.  By.  Co.,  154. 


83.  Death  of  brakeman  :  rises  assuubd  :  high  speed.  In  an  action 
for  the  death  of  a  brakeman,  where  there  was  evidence  tending  to 
establish  the  claim  that,  owing  to  the  condition  of  the  track,  the 
defendant  was  negligent  in  running  its  train  at  so  great  speed, 
.  Tield  that  it  was  error  to  give  an  instruction  which  expressed  the 
doctrine  that  the  decedent  assumed  the  risk  of  the  dangers  incident 
to  the  speed  at  which  the  train  was  run  ;  the  dangers  assumed  by 
decedent  being  such  only  as  were  incident  to  the  operation  of  the 
road  in  a  reasonably  prudent  and  careful  manner.  Conner  a  v. 
Burlington,  C.  B.  <&  N.  By.  Co.,  383. 


84.  Injury  to  section-hand  while  boarding  moving  cars:  negu- 
gencb:  question  for  jury.  Plaintiff  and  others  were  section- 
hands  of  defendant,  engaged  in  removing  snow  and  ice  from  the 
track.  While  so  engaged,  a  train  of  cars  loaded  with  slack  came 
along,  moving  slowly,  and  the  conductor  and  others  in  charge  of 
the  train  directed  them  to  get  upon  the  train  to  unload  the  slack. 
They  requested  that  the  train  be  stopped,  but  were  told  that,  if 
stopped,  it  could  not  be  started  again.  In  attempting  to  obey  the 
order,  plaintiff  was  thrown  down  by  a  jerk  of  the  train  and 
injured.  Held  that  the  question  of  negligence  on  the  part  of  both 
plaintiff  and  defendant  was  one  for  the  jury  to  determine  from 
the  evidence,  of  the  weight  of  which  they  were  the  sole  judges. 
Baybum  v.  Central  Iowa  By,  Co.,  637. 


842  INDEX. 

85. : :  MATTER  OF  LAW.     In  such  case,  held  that  if  it 

would,  under  other  circumstances,  have  been  negligence  for 
defendant  to  attempt  to  board  the  moving  train,  it  was  not  negli- 
ffence  for  him  to  do  so  when  directed  by  the  conductor  and  others 
having  charge  of  the  train.   ( Compare  cases  cited  in  opinion  ).   id. 

86.  :  AcnoN  under  code,  section  1807 :  use  and  operation  of 

RAILROAD.  In  such  case,  held  that  plaintiff  was  not  precluded 
from  bringing  his  action  against  the  company  under  section  1307 
of  the  Code,  on  the  ground  that  the  negligence  complained  of  was 
in  no  manner  connected  with  the  use  and  operation  of  the  railroad. 
(  See  cases  cited  in  opinion ).    2d. 

87. :  :  CONSTITUTIONALITY.     Section  1307  of  the  Code, 

authorizing  actions  against  railroad  companies  by  employes  for 
injjuries  caused  by  the  negligence  of  co-employes,  is  not  in  conflict 
with  the  fourteentli  amendment  to  the  constitution  of  the  United 
States.  {Bucklew  v.  Central  Iowa  My.  Co.,  64  Iowa,  603,  fol- 
lowed),   Jd, 

38. :  EXCESSIVE  VERDICT.  A  verdict  of  thirty-five  hundred  dollars 

cannot  be  said  by  this  court  to  be  excessive  for  an  injury  to  the 
knee  of  a  section-hand,  who  is  also  a  mechanic,  where  the  jury 
may  w-ell  have  found  the  injury  to  be  permanent.    Id. 

39. :  NEGLIGENCE  IN  CARE  OF  WOUND.    Whether' the  continuaiice 

of  plaintiff's  disability  was  attributable  to  his  subsequent  want 
of  care  was  a  question  for  the  jury,  with  whose  finding  this  court 
sees  no  reason  to  interfere.    Id, 

40.  :  DAMAGES :  ABIUTY  TO  EARN  MONEY.    In  an  action  against 

a  railroad  company  for  a  permanent  injury  to  a  section-hand,  it  was 
proper  to  allow  him  to  show  that  he  was  a  mechanic,  and,  as  such, 
capable  of  earning  more  money  than  was  paid  him  by  defendant 
for  his  services,    id. 

41.  Stock  killed  on  track  :  negugence  as  to  closing  gate  :  ques- 
tions FOR  jury.  In  an  action  against  defendant  for  the  value  of 
colts  which  went  upon  its  track  through  an  open  Rate  in  its  fence, 
and  were  killed,  held  that  the  questions — what  constituted  the  proper 
exercise  of  care  in  the  case,  and  whether  a  failure  to  inspect  the 
gate  for  three  or  four  days,  or  for  a  longer  or  shorter  time,  was 
negh^ence,  or  whether  the  gate's  being  open  for  thirty-six  hours 
would  raise  a  presumption  of  negligence  against  the  defendant,  and 
charge  it  with  knowledge  that  the  gate  was  open,  were  properly 
submitted  to  the  jury.  (Compare  Perry  v.  Dubuque  S.  W.  Ky,  Co., 
86  Iowa,  102 ;  Bell  v.  Chicago,  B.  <fc  Q,  By.  Co.,  64  Iowa,  821). 
Waitv.  Burlington,  C.  JR.  <fc  N.  By.  Co.,  207. 

42.  :  DUTY   TO  close   gate.    In   such   case,  held  that  it  was 

defendant's  duty  to  close  the  gate  after  obtaining  knowledge  that 
it  was  open,  whether  it  was  left  open  by  its  employes  or  others. 
(See  cases  cited).    Id. 

43.  Injury  to  stock  prom  want  op  pence  :  liability.  Under  the 
statute  (Code,  sec.  1289),  a  railroad  company  is  liable  for  injury  to 
stock  on  its  right  of  way  from  the  want  of  a  fence,  only  when 
such  want,  in  connection  with  some  act  of  the  company,  is  the 
proximate  cause  of  the  injury  (compare  Young  v.  St.  Louis,  K.  C. 
iSb  N.  By.  Co.,  44  Iowa,  172)  ;  and  in  this  case  no  such  act  is  shown. 
Asbach  v.  Chicago,  B.  <fc  Q.  By.  Co.,  248. 

44.  :  negligence  not  involved.    In  an  action  for  injury  to 

stock,  where  the  petition  set  up  merely  that  the  injury  was  caused 
by  the  want  of  a  fence,  held  that  plamtiff  was  not  entitld  to  have 
the  question  of  general  negligence  adjudicated.    Id. 
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45.  INJUBY  to  cattle  on  track  :  RECOVERY  NOTWITHSTANDINO  CON- 
TRIBUTORY NEGLIGENCE.  A  person  who  drives  his  cattle  over  a 
railroad  crossing  without  looking  or  listening  for  a  train  is  guilty 
of  negligence  ;  out  where  the  cattle  are  killed  by  a  train,  and  it  is 
shown  that  the  company^s  employes,  by  the  use  of  ordinary  care 
and  prudence,  could  have  avoided  the  injury  after  discovering  the 
danger,  a  recovery  cannot  be  defeated  on  account  of  the  owner's 
contributory  negligence.  (See  Morris  x\  Chicago,  B,  A  Q,  Ry, 
Co.y  45  Iowa,  29).    Viooster  v,  Chicago,  M.  cfc  St.  P.  Ry,  Co,,  698. 

46.  Duty  to  repair  approaches  to  track  on  city  streets.  See 
Cities  and  Towns,  8. 

47.  Street  railways  :  regulation?  of  :  vested  rights.  See  Cities 
and  Towns,  16. 

48.  Location  or :  control  by  private  citizens.    See  Mandamus^  1« 

See  Nuisance,  4 ;  Taxation,  4. 

EEAL  ESTATE. 

Action  to  recover  :  minor's  land  sold  by  father:  ratification: 
evidence  :  TAXES  PAID  BY  PURCHASER.  A  father  purchased  a  sec- 
tion of  land  with  his  wife's  money,  and  had  a  quarter-section  of  it 
conveyed  to  each  of  their  four  minor  sons,  who  are  plaintiffs  herein. 
Afterwards,  and  while  plaintiffs  were  yet  minors,  ne  conveyed  the 
land  to  defendants  in  exchange  for  other  land,  a  portion  of  which 
was  conveyed  to  one  C,  who  afterwards,  for  a  named  considera-» 
tion,  conveyed  it  to  plaintiffs.  Plaintiffs  and  defendants  entered 
into  possession  of  the  lands  which  came  to  them  respectively  under 
these  transactions,  and  defendants  paid  taxes  on  the  lands  which 
they  thus  claimed  to  own.  This  action  was  to  recover  the  land 
conveyed  by  the  father  to  defendants.    Held — 

(1)  That  if  C.  was  a  mere  conduit  for  passing  the  title  from 
defendants  to  plaintiffs  of  the  land  which  C.  conveyed  to 
them,  and  plaintiffs  accepted  and  disposed  of  this  land,  know- 
ing that  it  was  the  consideration  which  defendants  had  paid 
for  the  land  in  question,  this  would  be  a  ratification  of  their 
f ather*s  act  in  making  the  exchange,  and  that  they  could  not 
"recover ;  but 

(2)  That,  in  order  to  defeat  plaintiffs'  recovery  on  their  legal 
title,  it  was  necessary  for  defendants  to  prove  these  facts  by 
clear  and  satisfactory  evidence,  which  they  have  failed  to  do. 

(8)  That,  since  defendants  paid  taxes  on  the  land  in  good  faith, 

i  believing  that  they  were  the  real  owners,  they  were  entitled, 

upon  a  decree  being  entered  for  plaintiffs  for  the  lands,  to  a 

judgment  for  such  taxes  with  int-erest,  the  same  to  be  a  lien 

on  the  land.    Leathers  v,  Ross,  680. 

See  Adverse  Possession  ;  Boundaries  ;  Occupying  Claimant  ;  Sales, 
8 ;  School  Lands,  1 ;  Taxation,  1 ;  Tax  Sale  and  Deed  ;  Trusts, 
1--8 ;  Vendor  and  Vendee. 

REASONABLE  DOUBT. 

See  Criminal  Law,  9. 

REDEMPTION. 

1.  By  fraudulent  grantee  from  grantor's  debt  :  time.  See  Fraud- 
ulent Conveyance,  1. 

2.  From  tax  sale  by  action  in  equity.  See  Tax  Sale  and  Deed, 
11,  12. 
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REPLEVIN. 

1 .      PLEADINa   :     SPECIAL    INTEREST  :     MONEY    JUDGMENT.      Action     tO 

recover  certain  property,  or  a  judgment  for  its  value.  Plaintiflf 
alleged  that  he,  as  agent  of  another,  had  a  special  property  in 
certain  described  books  of  the  agf!:regate  value  of  two  hundred  and 
fifty-nine- dollars.  Held  that  this  was  a  sufficient  statement  of  the 
value  of  his  special  property  to  entitle  him  to  a  money  judgnaent  in 
case  the  books  coula  not  be  found,  because  his  interest  was  equal 
to  the  value  of  the  books.    Morris  v,  Burley,  45 • 

2.  Special  property  :  form  op  verdict.  The  court  instructed  the 
jury,  if  thev  found  for  plaintiff,  to  state  in  the  verdict  that  he  -was 
entitled  to  the  possession  of  the  goods  as  agent,  and  the  value  of 
his  interest  therein.  The  verdict  was  for  plaintiff,  without  ea.yiug 
**  as  agent."  Held  that  there  was  no  prejudicial  error  in  rendering 
judgment  upon  the  verdict  in  favor  of  plaintiff  for  the  value  of 
his  interest  as  found.    Id, 

8.  Judgment  for  property.  Where  there  is  judgment  for  defend- 
ant in  a  replevin  suit,  he  is  not  entitled  to  judgment  for  the  prop- 
erty or  its  value  where  it  appears  that  it  was  never  delivered  to 
plaintiff.     Clapp  v.   Troivbridge,  550. 

RES  ADJUDICATA. 

See  Former  Adjudication. 

RES  GESTAE. 

See  Criminal  Law,  12. 

SALES. 

1.  Delivery  :  subsequent  levy  with  notice.  Defendant  sold  and 
delivered  the  cattle  in  question  to  intervener,  who  at  once  deliv- 
ered them  back  to  defendant,  to  be  cared  for  until  the  following 
Monday,  and  then  driven  to  B.,  which  services  defendant  was  to 
perforin  for  intervener  as  part  of  the  contract  of  sale.  Held  that 
this  sate  was  valid  as  against  defendant 's  creditors,  on  whose  behalf 
the  sheriff,  with  notice  of  the  facts,  levied  on  the  cattle  as  the  prop- 
erty of  defendant,  while  thev  were  yet  in  his  possession.  Chnton 
Nat,  Bank  v.  Studemann,  104. 

2.  Condition  :  resale  without  notice  :  subsequent  MORTOAaB. 
A  lessee  of  coal  land  purchased  scales  for  weighing  coal,  and 
charged  them  to  the  lessors,  against  their  account  for  royalty,  as 
agreed  in  the  lease.  The  scales  were  purchased  upon  an  order 
which  provided  that  the  vendor  should  not  relinquish  title  until 
they  were  fully  paid  for,  but  the  lessors  had  no  actual  or  construc- 
tive notice  of  such  condition.  Held  that  the  charging  of  the 
scales  to  the  lessors  by  the  lessee,  under  the  agreement  between 
them,  was  a  sale  of  the  scales  to  the  lessors,  and  that  they  took 
them  free  from  any  lien  wliich  the  vendor  of  the  scales  might  have 
had  as  against  the  lessee,  and  free,  also,  from  a  mortgage  for  the 
purchase  money  subsequently  made  to  the  vendor  by  an  assignee 
of  the  lessee ;  and  that  it  made  no  difference  on  which  side  the 
balance  of  the  account  stood  as  between  the  lessors  and  the  lessee. 
T hatcher  V.  Union  Scale  Co.,,  117. 

3.  Price  to  be  paid:  construction  of  contract.  Defendants, 
having  bought  a  stock  of  goods  at  sixty-five  per  cent,  of  their 
invoiced  price,  sold  a  portion  of  them  to  plaintiffs,  under  an  agree- 
tnent  that  they  should  be  invoiced  to  plaintiffs  '*  at  the  invoi<^ 
price  that  first  parties  (defendants)  purchased  same  for."  Held 
that  this  meant  the  price  which  defendants  paid  for  the  goods,  and 
not  the  invoiced  price  of  which  they  paid  only  sixty-five  per  cent. 
Salm  V,  Israel  Bros.,  814.  . 
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4.  False  representations  :  remedy.  Defendants,  having  agreed  to 
sell  a  stock  of  goods  at  cost  to  defendants,  and  to  take  city  lots  in 
exchange,  fraudulently  invoiced  the  goods  to  plaintiffs  much  in 
excess  of  their  cost,  and  took  conveyances  of  enough  of  lots  at 
agreed  prices  to  cover  the  aggregate  value  of  the  goods  estimated 
upon  tne  false  invoice.  Held  that  plaintiffs  were  entitled  to  a 
recovery  for  the  difference  between  the  real  cost  and  that  shown  by 
the  false  invoice,  and  were  not  limited  to  an  action  to  recover 
enough  of  the  real  estate  to  equal  that  difference.    Id. 

5.  Warranty:  instructions.  An  objection  to  instructions  as  to 
what  would  constitute  a  warranty,  on  the  ground  that  they  took 
from  the  jury  statements  made  by  the  vendor  during  t^e  negotis^- 
tions,  but  four  or  five  weeks  before  the  sale,  held,  upon  examina- 
tion, to  be  without  foundation.    BothweU  v,  Farwell,  824. 

0.  Op  bucks  :  warranty  as  to  health  :  subsequent  disease.  A 
warranty  upon  the  sale  of  bucks  that  they  were  all  sound  and  in  a 
healthy  condition,  and  that  each  one  would  serve  twenty-five  ewes, 
held  to  refer  solely  to  their  condition  at  time  of  sale,  and  not  to  be 
a  guaranty  against  future  disease  rendering  them  unable  to  serve 
twenty-five  ewes  each.    Id. 

7.  Of  machine  :  action  on  purchase  note  :  warranty  :  failxtre  of 
CONSIDERATION  :  EVIDENCE.  In  an  action  upon  a  promissory  note 
given  for  the  purchase  price  of  a  machine,  where  the  defense  was 
failure  of  consideration  and  breach  of  written  warrant^  defendant 
was  permitted,  without  objection,  to  testify  to  the  contents  of  the 
alleged  written  warranty,  without  laying  a  foundation  for  the  intro- 
duction of  such  secondary  evidence,  and  plaintiff  did  not  after- 
wards move  to  exclude  this  testimony.  Held  that  it  could  not 
afterwards  object  to  the  testimony  of  the  defendant  and  others  as 
to  the  worthlessuess  of  the  machine  on  the  ground  that  no  warranty 
had  been  proved :  and  that,  at  all  events,  such  testimony  was 
admissible  on  the  issue  of  failure  of  considertion.  Aultman  <& 
Taylor  Co.  v.  Trainer,  417. 

8.  Of  land  :  breach  of  oral  warranty  :  pleadinos  and  proof.  In 
an  action  for  the  breach  of  an  oral  warranty  in  the  sale  of  land, 
where  the  petition  alleges  that  the  warranty  was  a  part  of  the  con- 
tract of  sale,  and  a. part  of  the  consideration  of  the  purchase  price, 
plaintiff  may  recover  upon  proving  the  warranty  and  a  breach  of 
it,  without  showing  that  he  relied  on  it ;  for  in  such  case  the  law 
will  presume  that  he  relied  upon  it.    Norris  v.  Kipp,  444. 

9.  Of  grain  for  future  delivery.    See  Contract,  8. 

10.  Bill  of  sale  :  delivery.    See  Contract,  4.  ' 

SCHOOL  LANDS. 

Foreclosure  of  sale  contract:  purchase  by  surety;  effect  of 
PRIOR  TAX  sale.  The  surety  of  a  purchaser  of  school  land  upon 
credit  may  purchase  the  land  at  juoicial  sale  upon  the  foreclosure 
of  the  contract  of  purchase,  even  though  the  ludgment  on  which 
it  is  sold  is  against  him  as  well  as  his  principal ;  and  hia  title  will 
be  free  from  any  encumbrance  on  account  of  a  prior  sale  of  the 
land  for  taxes,  under  chapter  101,  Laws  of  1876.  La  Bue  v.  King, 
288. 

SELF-DEFENSE. 

See  Criminal  Law,  83,  52-54 ;  Highway,  1. 

SETTLEMENT. 

See  Contracts,  2 ;  Evidence,  6 ;  BUstake,  2. 
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SEWERS. 
See  Cities  axd  Towns,  9-14. 

SIDEWALKS. 
See  Cities  and  Towns,  1-6 ;  Mechanic's  Liens,  1 

SLANDER  AND  LIBEL. 

1.  Slander  :  chabacter  of  plaintiff  :  ceoss-bz^ionation.  In  an 
action  for  slander,  where  none  of  plaintiff  'a  witnesses  had  testi- 
fied on  direct  examination  as  to  her  character,  or  as  to  rumors 
and  reports  in  regard  to  her,  hddi  that  it  was  incompetent  on  cross- 
examination  to  inquire  as  to  rumors  affecting  her  character,  cTen 
though  her  bad  reputation  was  pleaded  in  mitigation  of  darn  ages, 
(  See  Code,  sec.  208;d ).    Hannera  v.  McClelland,  818. 

2.     :  evidence  :  other  similar  STATSifSNTS.     In  an  action  for 

slander,  statements  of  the  character  of  those  complained  of,  and 
made  by  defendant  at  about  the  same  time,  may  be  shown  in 
evidence  against  him.    Id, 

3.     :  general  reputation  of  plaintiff  :  evidence  of  spbciftc 

ACTS  and  rumors  THEREOF.  In  an  action  for  slander,  defendant 
pleaded  in  mitigation  of  damages  that  plaintiff  was  a  woman  of 
oad  reputation  for  chastity  ;  and  that  at  a  certain  time  it  was  a 
matter  of  general  rmnor  that  she  and  her  employer  held  sexual 
intercourse.  Held  that  special  acts  of  sexual  intercourse  betw^een 
her  and  her  employer  could  not  be  proved,  because  not  pleaded, 
and  that  still  less  could  rumors  of  sucn  special  acts  be  proved  ;  but 
that  defendant  was  confined  to  proof  of  her  general  reputation  for 
chastity.    Id. 

4.     ^  :  reputation  for  chastitt  :  neighborhood.     In  an  action 

for  slander,  defendsnt  pleaded  that  plaintiff  was  a  woman  of  bad 
reputation  for  chastity  in  the  neighborhood  of  a  certain  summer 
resort,  and  his  evidence  related  only  to  her  reputation  in  that 
neighborhood.  But,  it  appearing  that  she  was  at  the  resort  only  a 
few  weeks,  and  resided  m  a  neighboring  town  both  before  and 
after  her  residence  there,  held  that  evidence  of  her  good  reputa- 
tion was  properly  admitted  on  her  behalf.    Id, 

5. :  repetition  :  pleading  and  proof.     It  is  competent,  in 

actions  for  slander,  to  prove  a  repetition  of  the  slanderous  charges 
for  the  purpose  of  showing  malice  (see  cases  cited  in  opinion  j, 
but  such  repetition  should  not  be  pleaded,  and,  when  pleaaed,  may 
proi)erly  be  stricken  out  on  motion.    Halley  v,  Oregg,  563. 

6. :  WHEN  actionable  :  CHARGE   OF  LETTING  HOUSE  FOR  LEWD 

PURPOSES.  To  let  a  house  to  fallen  women  for  lewd  purposes  for 
one  night  is  a  statutory  crime  (  Ckxie,  sec.  4015 ),  and  to  charge  one 
falsely  with  such  crime  is  actionable  per  ae,  without  pleading 
special  damages.    Id. 

7.  Libel  :  charging  crime  :  pleading  special  damages.  To  consti- 
tute libel,  it  IS  not  necessary  that  the  publication  should  charge  the 
commission  of  a  statutory  crime.  ( See  Code,  sec.  4097  ).  And 
where  the  charge  constitutes  libel,  as  defined  by  said  section,  it  is 
actionable  per  ae,  and  special  damages  need  not  be  alleged.      (See 

Call  V.  Larabee,  60  Iowa,  212).    Id, 

» 

SPECIFIC   PERFORMANCE. 

See  Contract,  1. 

STARE  DECISIS. 

See  Practice  in  Supreme  Court,  43. 
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STATUTES  qiTED,  CONSTRUED,  ETC. 

(The  words  in  Homan  type  indicate  the  Bubjeot  under  consideration,  and  the  figures 
following  refer  to  the  page  In  this  volume  where  the  statute  is  cited,] 


REVISION  OP  1843. 

Page  (JTO.  sec.  W.  Will:  Validity :  Disln- 
heriUngheir.    28S. 

CODB  OP  1851. 

Sec.  1277.  Power  to  dispose  of  property 
by  will:  Disinheriting  heir.  288, 

LAWS  OP  1858. 

Chap.  61.  Widow's  dower :  Life  estate. 
861. 

LAWS  OP  1855. 

Chap.  45.    Liquor  nuisances.    612. 

REVISION  OP  1860. 

Sec.  S809.  Power  to  dispose  of  property 
by  will :  Disioheriiing  heir.  282. 

LAWS  OP  1862. 

Chap.  47t  sec.  8.  Liability  of  saloon 
property:  Consent  of  owner. 
167. 

LAWS  OP  1872. 

Chap.  26.  Assessment  of  railroad  prop- 
erty.   286. 


CODE  of  1878. 


Sec. 
Sec. 
6eo. 
Sec. 
Sees 


Ef- 


86.    Marginal  notes  in  Code: 

feet  of.    749. 
45,    Par.  1.  Vested  rights :  Permit 

to  <iell  liquors.    272. 
200.    Filing    papers:     What  suffi- 
cient.   724. 
218.    Attorney  at  law:   Agreement 

by:  Evidence.    269.880. 
478,  479.    Cities  atid  towns:  Collec- 
tion of  special  taxes.  67,70,680. 
Sees.  479,481.    CoHeotion  of  special  city 

taxes.    6i<0. 
Sees.  801,  802.    Taxation  of  moneys  and 

credits.  180. 
Sec.  803.  I'axation :  Trust  property.  182. 
Sec.  806.  Assessment  of  railroad  bridges 
over  Miss,  and  Mo.  rivers.  286 
287. 
Sec.  812.  Assessment  of  real  estate.  06. 
Sees.  818, 621.    Taxation  of  corporation 

stocks.    182. 
Sec.   814.    Taxation:     Deduction  from 

moneys  and  credits.    180. 
Seo.  821.    County  supervisors :  Classify- 
ing property  for    assessment. 
285. 
Sec.   828.    Taxation:  Property   subject 

to.    180. 
Sec.  825.    Duty  of  assessor.    07. 
Sees.  820,  880.  882, 884.    Boards  of  equal- 
ization of  taxes :  Duties.  96,  97. 
Bees,  829,  880.    Excessive  taxation :  Rem- 
edy.   284. 
881.    Tax  assessment :  Appeal.  124, 
6S3.    County  supervisors:   Duty  in 
equalizing    assessments.      285, 
717. 
886.    County    auditor:     Duty   In 

equalizing  assessments.    07. 
845.    Carrying  forward  delinquent 

taxes.    109. 
870.    Duty  to  refund   tax  errone- 
ously exacted.    717. 
870.    Tax  sale:  Amount  bid.   222. 


Bee. 
Seo. 


Seo, 
Seo. 
Seo. 
Seo, 


Sees.  892,  893.  Tax  deed:  Action  to  re- 
deem: Equities  adjusted.     490. 

Sec.    1160.  Corporations  :  Purpose  of  41. 

Sec.  1257.  Right  of  way  damages  :  Form 
of  judgment.    136. 

Sec.  1265.  Railroads:  Construction  over 
other  trades.    555,  556. 

Sec.  1289.  Railroads:  Failure  to  fence: 
Liability.    250. 

Seo.  1807.  Railroads:  Personal  injury: 
Liability:  Constitutionality.  640. 

Sees.  1817, 1822.  Assessment  of  railroad 
property.    286- 

Sec.  1882.  Bastard  ohild:  Duty  of 
father  to  support.    576. 

Sees.  1861,  1365.  Paupers:  Relief  by 
township  trustees :  Discontinu- 
ance by  supervisors.    406,  et  t€q. 

Sees.  1452,  1454,  1455.  Tre.spassing  ani- 
mals: Assessment  of  damages. 
601. 

Sees.  1523.  1539. 1540,  1554.  Giving  away 
i  n  tozJ  eating  liquors  :  Criminal- 
ity.   21. 

Sees.  1537. 1538.  Reports  of  liquors  sold : 
Mistake:  Liability.    267. 

Seo.  1540.  Liquor  prosecutions:  Sev- 
eral counts  in  information.  298. 

Sees.  1543,  1544.  Liquor  nuisance :  Phar- 
macists.   121. 

Sec.  1558.  Liability  of  property  used 
for  sale  of  liquors:  Consent  of 
owner.    165, 168, 169.  230. 

Sees.  1888. 1841.  Fines  and  forfeitures: 
Disposition  of.    889. 

Sees.  2014, 2015.  Terminating  tenancy  at 
will.    687. 

Sec.  2081.  Easement :  Adverse  posses- 
sion: Evidence  of  use.    408. 

Seo.  2120.  Assignment  for  creditors: 
Report  of  assignee :  Judicial 
notice  of  contents.    405.  406. 

Seo.  2126.  Assimment  for  creditors: 
Claim  filed  too  late.    406. 

Seo.  2229.  Divorce :  Points  covered  by 
decree.    682. 

Sec.  2286.  Marriage:  Insane  husband: 
Dissolution :  Compensation. 
803. 

Sec.  2322.  Power  to  dispose  of  property 
by  will :  Di'<inheriting  heir.  282. 

Sec.  2340.  Will:  Probate:  Contest: 
Jury  trial.    463. 

Seo.  2358.  Wills:  Probate:  Conclusive- 
ness.   468. 

See.  2466.  Bastard  child :  Recognition 
by  father  :  BflPect.    576. 

Sec.  2505.  Civil  action :  Based  on  pri- 
vate interest.    701. 

Seo.  2590.  Change  of  venue :  County  a 
party.   838 

Sec.  2600.  Petition  filed  too  late:  Dis- 
missal.   484. 

Sec.  2682.  Personal  injury :  Evidence: 
Mitigating  circumstances.  178, 
820,322. 

Sec.  2683.  Intervention:  Basis  of  right. 
700. 

Sec.  2686.  Immaterial  variance:  Prac- 
tice.  648. 

Sec.  2669  Amendment  of  assignment 
of  errors.    88. 

Seo.  2717.  Matters  to  be  specially 
pleaded  :  Liquor  nuisance.  589. 

Seo.  2741.  Appeal:  what  evidence  to 
be  certified.    270. 
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Sec.  2742.  Appeal:  Certificate  to  evi- 
dence b7  trial  Judge's  succes- 
sor.   711. 

Sec.  2781.  Default:  selling  aside: 
Plrading  forthwith.    851. 

Sec,  278R.    Staling  issues  to  Jury.     866« 

Sec.  27b9.  Exceptions  to  instructions: 
Definitenese.    447. 

Sec.  280B.  Uigbt  of  Jury  to  return  spe- 
cial verdict.    868. 

Sec.  2881.  Bill  of  exceptions :  'flme  of 
filing.    26d. 

Sees.  2881,  2886.  Bill  of  exceptions :  By 
^^whom  signed.    746. 

Sec.  S887.  New  trial :  Accident  or  sur- 
prise.   220. 

Sec.  2988.    Will:  Contest:  Costs.    850. 

Sec.  8040.  Fraudulent  conveyance  : 
Trust  in  grantee.    580. 

Seo.  8016.  Attachment:  Intervention, 
107. 

Seo.  8102.  RedempUon  trom  execution 
sale.    81. 

Sees  8186,8158.  Proceedings  in  aid  of 
executions .    CSOei  sea. 

Sec.  8164.  Judgment :  Vacation  :  Cas- 
ualty.   567. 

Sec.  8178.  Appeal:  Less  than  1100  by 
remutUur.  218;  Requisites  of 
Judge's  certificate.    544. 

Sect.  8178,  8170.  Appeal :  Jurisdiction  : 
Notice  requisite.    577. 

Seo.  8181.  Appeal :  Abstract  filed  too 
late :  Sflfect.    646. 

Seo.  8188.  Assignment  of  errors : 
Amendment:  Time  of  filing. 
87,88. 

Sec.  8184.  Appeal :  What  to  be  put 
In  record.    269. 

Seo.  8207.  Assignments  of  error:  Ex- 
actness required.    640. 

Seo.  8881 .  Nuisance  :  Damages :  Order 
of  abatement.    182. 

Sees.  8876, 8881.  Amendment:  Manda- 
mus in  aid  of  main  action .     44. 

Sec.  8877.  Mandamus  :  Enforcement  of 
public  duty.    884 

Sec.  8648.  Justice's  court:  Setting 
aside  default  and  Judgment. 
88,282. 

Sec.  8560.  Justice  of  peace:  Setting 
aside  verdict.    2&3. 

Sec.  8880.  Evidence:  Personal  trans- 
action with  one  deceased.  628, 
686. 

Sec.  8648.  Witness:  Inquiry  as  to  con- 
viction for  crime.    822. 

Seo.  8655.  Evidence :  Signatures  :  Ex- 
perts.   001. 

Seo.  8777.  Short-hand  report<»r's  notes : 
Part  of  record.  724 ;  Refer- 
ence to  in  bill  of  exceptioDS. 
725. 

Sec.  8790.  Criminal  appeal:  costs:  Lia- 
bility of  county.    641. 

Seo.  8798.  County  treasurer:  Commis- 
sion on  taxes  collected.    26,27. 

Sec.  8829.  Attorney's  fee :  Prosecution 
of  liquor  ca.«es.    293. 

Sec.   8840.    Murder:  DeflnlUon.    580. 

Sec.  8841.  Criminal  sppeal  :  Costs :  Lia- 
bility of  count V.    641. 

Sec.  8872.  Assault  with  intent  to  mur- 
der: Indictment.    531. 

Sec.  8909.  Embezzlement :  Indictment. 
604. 

Sec.   8917.    Forgery  defined.    616, 

Seo.  4012.  Joint  indictment:  Separate 
trials  :  Discref  ion  of  court.  506. 

Sec.   4018.    Keeping  lewd  house.    706. 

Seo.  4015.  Letting  house  for  lewd  pur- 
poses.   665, 

Sec.  4078.  Obtaining  signature  falsely. 
615. 
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Sec.   4074.   Fraudulent 

Criminality.    455. 
Seo.   4097.    Libel :  Definition.    568. 
Sec.   4293.    Wltne)>snotnamed  on  indict^ 

ment.    301. 
Sec.  4296,  par.  2.     Indictment:  Requi- 
sites.   604. 
Seo.   4296.    Indictment:     Charging    of- 
fense.   238. 
Sees.  4298, 4306.    Indictment:     Certainty 

as  to  offense  charged.    502. 
Sees. 4301,  4805.    Indictment:  Charge  tut 

to  time.    506. 
Sees.  4337, 4844.    Indictment :     Quashing 

for  want  of  evidence.    584. 
Sees.  4849,  4350.    Plea  of  not  guilty  :  Jary 

trial.    145. 
Seo.   4850    Criminal  law:   Necessity  <A 

Jurv  on  indictment.   441. 
Seo.  4881.    Criminal  appeal:  Costs :  Ua- 

billtv  of  county.    541. 
Sec.   4421.    Witness  not  named  on    In- 
dictment: Notice.    201.624. 
Seo.  4424.    Joint  indictment.     Separate 

trials :  Discretion  of  court.  508. 
Sec.  4484.    Criminal  practiue:   Keeping 

Jury  together.   201. 
Seo.   4440.    Manner  of  stating  issues  to 

Jury.    411. 
Sees.  4466.  4466.    Criminal  law :  Included 

offenses:  Duty  of  Jury.    688. 
Sees.  4467.  4488.    New  trial :     What  is  : 

Effect  of.    144. 
Seo.   4489.  par.  6.    Criminal  law :   New 

trial :  Verdict  against  evidence. 

534. 
Seo.   4688.    Criminal  procedure:  Errors 

without  prejudice.    209;  Duty 

of  appellate  court.    697. 
Sees.  4574,  4585.    Form  and  effect  of  bail 

bond.    840. 
Sees.  4669,  4672.    1  Criminal  law  :  Appeal 

from  Jufltice^s  court :  Waiver  of 

Jury  in  appellate  court.    442. 
Seo.   4702.    Criminal  law :  Appeal  from 

Justice's  court :    Trial  (U  novo. 

442. 
See.   4722.    Bastardy :  Judgment :  Power 

to  vacate.   576. 

LAWS  OF  1874. 

Chap.  56.    Appeal :  Delay  in  filing  ab- 
stract: Effect.    646. 

LAWS  OF  1878. 


Chap.  11.  WUls:  Contest:  Jury  trial. 
463. 

Chap.  54.  Sewers :  Construction :  Taxes. 
68,69. 

Chap.  79.  Sale  of  land  for  part  of  taxes 
due.    222. 

Chap.  100,  sec.  6  (Miller*s  Code,  seo.  2183). 
Mechanic's  lien :  Description. 
62 

Chap.  100,  seo.  9  (Miller's  Code,  seo.  2136). 
Mechanic's  lien  :  Innocent  pur- 
chaser.   58. 

Chap.  116,  seo.  3.  Sewer  tax  :  CoUeotlon 
of.    69. 

Chap.  128.  Collection  of  railroad  aid 
taxes :  Treasurer's  commission: 
Forfeiture  by  delay.    26,  27. 

Chap.  148.  sec.  6.  Jurisdiction  of  supe- 
rior court.    870. 

Chap.  148,  seo.  7.  Superior  court :  Crim- 
inal cases :  Appeal.    870. 871 . 

Chap.  143,  sec.  16.  Superior  court :  Jury 
trial:  Number  of  Jurors.    884. 

Chap.  148.  Boarding  moving  oars :  Mis- 
demeanor.   785. 


*      ■    » 
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LAWS  OF  1880. 

Chap.   79.    Saleof  liqnorby  pharmsolit 

not  re^stered.    874. 
Chap.  77,  sec.  1.    Prosecution  nnderor- 

dioance  :  Jury  trlaL    870,  871. 
Chap.  SUl.    Insurance  :  Indorsement  of 

application  on  policy :  Interpre* 

tation.    747. 

LAWS  OF  1880. 

Ohap.  84,  sec.  4.  Superior  court :  Ap- 
peal In  criminal  case.   870. 

Ohap.  84,  sec.  6.  Superior  oonrt :  Jury 
of  six:    Constitutionality.    884. 

LAWS  OF  1884. 

• 

Chap.  148.  Liqnor  nuisances.  618 ;  Par- 
ties plaintiff :  Intervention.  700. 

Chap.  168.  Railroad  crossings :  Stopping 
trains.    656. 

LAWS  OF  1886. 

Chap.  66,  seo.  1.  Liquor  nuisance:  Who 
may  prosecute.  486  ;  Punish- 
ments. 612;  InterTention  as 
plaintiff.    700* 


Chap,  66,  seo.  8.  Liquor  injunction: 
jPunishment  for  contempt  'in 
yaoatlon :  Oonstitutlonality. 
168. 

Chap.  66,  seo.  18.  Liability  of  saloon 
property :  Consent  of  owner. 
166,  168,  160.  286, 

Chap.  88.    Pharmacist:   Permit  to  sell 
liquors:    Vested  right.    278  et 
.;  Report  of  sales  to  auditor* 


Chap.  87.  Road  supervisors:  Interfer- 
InflT  with  access  to  property. 
408. 

Chap.  184.  Abolition  of  oirouit  court. 
869. 

CONSTITUTION  OF  IOWA. 

Art.  1,  seo.  0.    Right  to  jury  trial.    886. 
Art.  1.  sec.  10*    Right  of  accused  to  Jury 

trial.    870. 
Art.  1,  sec.  81.   Xxpott  facto  laws.    604. 

CONSTITUTION  OF  UNITED  STATES. 

Art.  1,  sec.  10.    Kx  pott  facto  laws.   604. 
Fourteenth  Amendment:  Sec.  1807.  Code, 
not  in  violation  of.    641. 


STATUTE  OF  FRAUDS. 

PbOMIBS    TO    PAY    ANOTHER'S    DEBT:     CONSIDERATION.     Plaintiff    had 

attached  certain  property  of  H.  Afterwards  H.  was  offering  other 
property,  on  a  part  of  which  defendant  had  a  mortgage,  for  sale  at 
auction,  and  defendant  was  to  have  enough  of  the  proceeds  of  the 
sale  to  satisfy  his  mortgage.  At  this  time  plaintiff  was  about  to 
attach  more  of  the  property,  and  the  sale  was  about  to  stop. 
Defendant  thereui>on  orally  agreed  with  plaintiff,  that  if  he  would 
desist  from  attaching  more  property,  and  thus  allow  the  sale  to 
proceed,  he  would  pay  so  much  of  plaintiff  *s  claim  against  H.  as 
should  not  be  paid  by  the  sale  of  property  already  attached.  Held 
that  the  promise  was  based  upon  a  sufficient  consideration  totake 
it  out  of  the  statute  of  frauds.  (See  opinion  for  cases  followed 
and  distinguished).    Helt  v.  Smith,  667. 

See  Garnishment,  1» 

STATUTE  OF  LIMITATIONS. 
See  Adverse  Possession  ;  Railroads,  19 ;  Tax  Sale  and  Deed^  6,  7. 

STREETS. 
See  Cities  and  Towns,  2, 7,  8. 

STREET  RAILWAYS. 
See  Cities  and  Towns,  16. 

SUPERIOR  COURT. 
See  C*riminal  Law,  8 ;  Jury  Trial,  1. 

SUPREME  COURT. 


Number  of  jurors. 


Jurisdiction  OF.    See  Appeal,  8-9. 

See  Practice  in  Supreme  Court, 

Vol.  74—54 
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SURETIES. 

1.  On  appearance  bond:  discharge:  delay  in  arreshno  the 
ACCUSED.  Sureties  on  an  appearance  bond  are  not  dischaiiged  by 
the  failure  of  the  sheriff  to  arrest  the  accused,  by  service  of  a  war- 
rant placed  in  his  hands  for  that  purpose,  immediately  upon  his 
conviction  and  sentence  to  pay  a  fine ;  even  though  the  clelay  of  the 
sheriff  is  in  obedience  to  instructions  from  the  district  attorney, 
given  for  the  purpose  of  enabling  the  accused  to  make  some 
arrangements  with  the  board  of  supervisors  for  the  payment  of  the 
fine ;  For  such  board  has  no  authority  to  enter  into  any  arrange- 
ments in  reference  thereto.    State  v,  StewaH,  886. 

2.      : :  NEGLECT    TO  ARREST  ACCUSED  AFTER  CONVICTION. 

Where  the  accused  is  on  bail,  and  is  present  at  the  term  of  his  trial 
and  conviction,  and  remains  until  the  adjournment  of  courts  and 
is  not  arrested  or  called  on  to  surrender  himself  during  the  term, 
this  will  not  exonerate  his  bail.  (Compare  State  v.  Craner,  SO 
Iowa,  582 ;  State  v.  Brown^  16  Iowa,  316)-    Id. 

3.     On  official  bond  :  liability.    See  Constable,  1. 

See  School  Lands,  1. 

TAXATION. 

1.  Township  board  of  equauzation  :  increasing  assessment  of 
land  IN  even-numbered  tears.  From  a  comparison  of  various 
sections  of  the  Code  cited  in  the  opinion,  it.  is  lield  that  the  board 
of  equalization  of  a  township,  town  or  city  has  no  authority,  in 
the  even-numbered  years,  to  add  to  or  change  the  assessed  value  of 
real  estate  as  established  in  the  next  preceding  odd-numbered 
years,  in  which  alone  such  property  is  assessable ;  and  where  sach 
change  was  attempted,  the  collection  of  the  additional  taxes  aris- 
ing from  an  increase  of  the  assessed  value  was  properly  enjoined. 
[Beck,  J.,  disaenting],    Ooold  v,  Lyon  County ^  fo. 

2.  Appeal  from  board  of  equalization  :  evidence.  On  an  appeal 
from  an  order  of  the  board  of  equalization  increasing  the  assess- 
ment of  a  taxpayer,  the  appellate  court  tries  the  case  anew  upon 
the  evidence  introduced  in  that  court,  and  not  alone  npon  tiie 
record  of  the  board  of  equalization ;  the  object  of  an  appeal,  accord- 
ing to  the  true  meaning  of  the  word,  being  to  secure  a  new  trial 
upon  the  merits.    Orimes  v.  City  of  Burlington,  128. 

3.  Excessive  assessment  :  remedy  :  failure  of  supervisors  t^ 
CLASSIFY  PROPERTY.  For  an  excessive  assessment  of  property  for 
taxation,  the  taxpayer's  remedy  is  with  the  township  ooard  of 
equalization,  and  by  appeal  from  the  action  of  such  board  to  the 
district  court,  if  not  satisfied  with  its  action.  (Code,  sees.  829-631). 
The  board  of  supervisors  has  no  power  to  afford  liim  relief.  (See 
opinion  for  authorities  cited).  And  the  fact  that  the  board  of  super- 
visors has  not  classified  the  property  in  question,  as  it  has  power 
to  do  under  Code,  section  821,  makes  no  difference.  Mo.  VaUey  A 
B.  By.  A  B.  Co,  V.  Harrieon  County ,  283. 

i.  Railroad  bridges  :  by  whom  assessed  :  statutes  construed  : 
CONSTITUTIONAUTY.  Under  sections  808  and  1819  of  the  Code,  all 
railroad  bridges  are  to  be  assessed  for  taxation  by  the  executive 
council,  except  those  over  the  Mississippi  and  Missouri  rivers,  and 
they  are  to  be  assessed  by  the  assessors  of  the  local  districts  in 
which  they  are  situated ;  and  such  construction  does  not  render 
section  808  unconstitutional.    Id, 
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5.  JUKISDICTION  OF  AjSSBSSOB.  An  asseflsor  in  this  state  has  the  power 
and  jurisdiction  to  determine  that  shares  of  stock  in  a  bank  in 
another  state,  owned  by  residents  in  his  district,  are  assessable  by 
him,  so  that  the  assessment,  if  erroneous,  will  not  be  void.  Van 
Wagenen  v.  Supervisors  Lyon  County,  716. 

6.  Erroneous  assbssmbkt:  unwarranted  coRREcrnoN  by  super- 
visors :  CERTIORARI  BT  TAXPAYER.  Where  a  taxpayer  was  assessed 
at  the  place  of  his  residence  with  shares  in  a  bank  located  in 
another  state,  and,  without  complaining  to  the  city  or  township 
board  of  equalization,  he  applied  to  the  county  supervisors  for  an 
abatement  of  the  tax,  and  they  granted  the  relief  asked,  held  that 
they  acted  without  jurisdiction,  and  that  a  taxpayer  of  the  county 
was  entitled  to  have  their  action  reviewed  and  set  aside  on 
certiorari,    (See  statutes  and  cases  cited  in  opinion).    Id. 

7.  For  special  purposes  in  city  :  RBauLiiRiTY :  vaudity  :  notice  : 
UMIT  :  collection:  method.    See  Cities  and  Towns,  9-15. 

8.  Of  money  and  credits  :  deduohon  op  debts.  See  Insurance^ 
14. 

9.  In  aid  of  railroads.    See  Railroads,  d-5. 

TAXES. 

1.  Sale  of  land  for.    See  Tax  Sale  and  Deed. 

2.  Collected  and  paid  by  mistake  :  recovery.  See  Tax  Sale  and 
Deed,  7,  8, 10. 

8.    In  aid  of  Railways.    See  Railroads,  2-5. 

TAX  SALE  AND  DEED. 

1.  For  delinquent  personal  taxes  not  carried  forward  :  entries 
in  book  not  known  to  law.  Certain  delinquent  taxes  upon  per- 
sonal property  were  not  carried  forward  on  the  regular  tax  lists,  as 
provided  oy  section  845  of  the  Code,  but  were  entered  by  the  treas- 
urer in  a  separate  book  which  he  kept  for  the  purpose,  but  which 
was  unknown  to  the  law.  Afterwards  the  person  who  was  liable 
for  the  taxes  sold  to  plaintiffs,  who  had  no  actual  knowledge  or 
notice  of  such  taxes,  certain  land  on  which  they  would  have  been 
a  lien  had  they  been  properly  carried  forward.  Held  that  the 
entries  in  the  book  above  referred  to  did  not  impart  constructive 
notice  to  plaintiffs  of  its  contents,  and  that  a  subsequent  sale  of  the 
land  for  such  taxes  was  void.    £>ou^  v.  Dale,  108. 

3.  When  NOTICE  to  redeem  not  necessary.  When  land  has  been 
sold  for  taxes,  and  at  the  time  of  giving  notice  to  redeem  it  is  taxed 
to  an  unknown  owner,  and  no  one  is  in  possession,  the  purchaser  in 
entitled  to  a  deed  without  notice.  (Meredith  v,  Phelps,  65  Iowa, 
118,  followed^.    Griffin  v.  Tuttle,  219. 

8.  Assessment  to  UNKNOWN  OWNER :  what  sufficient.  (Burdickv. 
Conned,  69  Iowa,  458,  followed).    Id, 

4.  Notice  TO  REDEEM:  to  whom  land  taxed.  When  the  taxes  on 
land  sold  for  taxes  have  not  yet  been  levied  for  the  year  in  which 
notice  to  redeem  is  given,  but  the  land  has  been  assessed  to  the 
unknown  owner,  and  the  assessor's  book  returned  to  the  auditor,: 
the  land  is  then  taxed  to  the  uiil^nown  owner,  in  contemplation  of 
the  statute  requiring  notice  to  be  given  to  the  person  to  whom  it  is 
taxed.  (Compare  Seaton  v.  Knight,  63  Iowa,  686,  and  65  Iowa, 
484).    Id.  ■ 
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5«  Saus  tob  lbbs  thav  tasxs  dub.  a  tax  deed  is  not  void  aa  its  face 
because  it  shows  that  the  land  was  sold  for  less  than  the  ^whole 
amount  of  the  taxes  due,  for  such  sale  is  not  unlawful  (Laif^s  of 
1876,  chap.  79),  and  the  deed  is  presumptiYe  evidence  that  the  sale 
was  lawfully  made. .  Jd, 

6.  Rights  based  therbon  :  statutb  of  limitations.  The  statate  of 
limitations  begins  to  run  against  a  purchaser  at  tax  sale  at  the  time 
when  he  might  obtain  a  deed  ;  t.  e.,  three  years  after  the  date  of 
sale ;  and  after  five  years  from  the  time  it  begins  to  run,  not  <nily 
is  the  tax  title  extinguished,  but  all  rights  which  are  dependent 
upon  it.  ^  (See  cases  cited  in  opinion).    ZaRue  v.  King,  388. 

7.  Failttrb  of  title  :  bbcovery  of  taxes  :  statute  of  umitations. 
One  who  bids  off  land  for  taxes,  and  pays  subsequent  taxes  thereon, 
but  fails  to  get  title  to  the  land,  cannot  recover  of  the  owner  the 
taxes  so  paid  by  him  after  five  years  from  the  date  of  payment. 
(Compare  Sexton  v.  Peck,  48  Iowa,  251 ;  Brovmv.JPainier,  44  lows, 
868).    Jd. 

8.     : — ^ — ;  WHEN  not  ALLOWED.    Where  one  bids  off  at  tax 

sale  school  lands  which  have  been  sold  on  credit,  and  pays  subae- 

Sient  taxes  thereon,  and  afterwards  the  land  is  sold  upon  a  f ore- 
osure  of  the  school-fund  mortgage,  he  cannot  recover  the  taxes 
paid  by  him  of  the  purchaser  at  the  foreclosure  sale,  because,  the 
taxes  having  been  paid  before  such  purchaser  obtained  title,  there 
can  be  no  presumption  that  they  were  paid  at  his  request.  {Oood- 
now  v.  MoultoHt  51  Iowa,  555,  and  Fogg  v,  Holcomb,  64  Iowa,  (^1, 
distinguished).    Id, 

0.  Prior  payment  of  tax  :  evidence.  The  evidence  in  this  case, 
consisting  of  an  imperfect  stub  of  a  tax  receipt  and  other  evidence 
(see  opinion),  considered,  and  held  to  show  that  the  tax  for  which 
the  land  in  question  was  sold  had  been  paid  prior  to  the  sale.  Buck 
V.  Holt,  204. 

10.  Wronoful  sale  :  rbooveey  of  taxes  paid.  One  who  in  ffood 
faith  purchases  land  at  tax  sale,  and  procures  a  tax  deed  whi<3i  is 
valid  on  its  face,  and  afterwards  pays  taxes  on  the  land,  may 
recover  such  taxes  from  the  owner,  when  he  has  the  tax  deed  set 
aside  in  a  court  of  equitv  on  the  ground  that  no  taxes  were  due  on 
the  land  when  it  was  sold  ;  and  such  taxes  will  be  made  a  lien  on 
the  land  in  such  equitable  action.    (Compare  Gardner  v.  Early,  (10 

.    Iowa,  45).    Id. 

11.  Redemption  in  bqitity:  claim  for  improvements:  fracticb. 
Under  Code,  section  898,  in  actions  for  the  redemption  of  land  sold 
for  taxes  begun  after  the  delivery  of  the  treasurer's  deed,  the  court 
must  determine  claims  for  improvements  made  on  the  land  hj  the 
person  claiming  under  the  tax  deed.  (Fogg  v.  Holoomb,  64  lowa» 
627,  distinguished).    Serrin  v.  Brush,  489. 

12.  : :  costs.    In  such  case,  where  the  land  belonged  to 

a  minor  at  the  time  of  sale, 'and  the  action  was  brought  by  those 
who  inherited  it  from  him,  and  all  the  costs  made  on  the  part  of 
plaintiffs  were  incurred  in  the  establishment  of  their  right  to 
redeem,  and  all  those  on  the  part  of  defendants  were  incurred  in 
establishing  their  claim  for  improvements,  as  to  which  claim  they 
succeeded,  held  that  the  court  did  not  err  in  taxing  all  the  costs  to 
plaintiffs.  ( Springer  v.  Bartle,  46  Iowa,  688,  and  Broquet  v,  Ster^ 
ling,  56  Iowa,  358,  distinguished).    Id. 

18.  To  AGENT  of  owner  :  title  of  bona-fide  oRantbe.  Although  an 
agent  cannot  acquire  a  valid  tax  title  to  the  lands  of  his  principal, 
yet,  where  he  thus  acquires  the  legal  title,  a  purchaser  from  him  in 
good  faith  and  for  value  will  be  protected  against  the  equiti 
of  the  principal.    Lamb  v.  Davis,  719. 
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14.  :  WHO  IS  AGENT.    Where  a  friend  of  the  son-resident  owner 

of  land  volunteered  to  pay  the  taxes  with  his  own  monev,  expect- 
ing to  be  reimbursed,  but  the  owner  neglected  to  reimburse  him 
when  requested  so  to  do,  held  that  he  was  in  no  sense  the  agent  of 
the  owner  for  the  payment  of 'the  taxes,  and  that  he  had  the'same 
right  as  any  other  person  to  bid  in  the  land  for  subsequent  unpaid 
taxes,  and  to  take  a  treasurer's  deed  therefor,  and  that  he  was  not 
liable  to  account  to  the  former  owner  for  the  land  or  its  proceeds. 
I<L 

15.  Sale  to  one  not  present  :  title  of  subsequent  obantbb.  Where 
the  purchaser  of  land  at  tax  sale  was  not  present  at  the  sale  either 
in  person  or  by  agent,  but  the  land  was  stricken  off  to  him  in  pur- 
suance of  a  secret  arrangement  between  himself  and  the  treasurer, 
but  without  fraud,  held  that  the  sale  was  not  void,  but  that,  on 
account  of  the  irregul9.rity,  he  might  have  been  divested  of  all 
interest  in  the  property  by  proper  proceedings  while  he  heltl  the 
title ;  but  that  ne  was  not  liable  as  a  trustee  of  the  land  or  of  the 
proceeds  of  the  sale  of  it ;  and  that  a  ^od-faith  purchaser  for 
value  from  him  could  not  be  disturbed  m  his  title  on  account 
thereof.    Id. 

See  School  Lands,  1. 

TENANT  IN  COMMON. 
See  Adverse  Possession,  3. 

TENDER. 
See  Contract,  5 ;  Pleading,  8. 

TITLE  TO  LAND. 

See  Adverse  Possession  ;  Oooufting  Claimant,  1 ;  Tax  Sale  and 
^Deed,  pcusiTn. 

TOWNSHIP  TRUSTEES. 
See  Paupers,  1 ;  Taxation,  1,  8, 6. 

TRIAL. 
Place  of.    See  Venue. 

TRIAL  BY  JURY. 
See  Jury  Trial. 

TRIAL  DE  NOVO. 
See  Practicb  in  Supreme  Court,  6,  7,  9, 10, 47. 

TRUSTS. 

1 .  Unincorporated  church  :  trustee  of  land  for  use  of  :  removal 
ON  petition  of  members.  Three  out  of  several  hundred  members 
of  an  unincorporated  church  have  no  right  to  ask  the  removal  of  a 
trustee  to  whom  property  has  been  conveyed  for  the  use  of  the 
church,  especially  where  it  is  not  shown  that  the  property  will  be 
impaired  or  the  rights  of  the  beneficiaries  imperiled.  Vetermann  v, 
Luehrsmann,  275. 

2.     :  right  to  rents.    In  such  case  the  trustee  is  entitled  to  the 

rent  of  the  trust  p'operty.    Id, 


/ 
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%.      DESD  or  LAND  :  COKDinON    BROKEN  :  RKVERSION.     Land  was     COB- 

vejed  to  trustees  for  certain  purpoees  and  upon  certain  conditions, 
upon  the  failure  of  which  it  was  to  be  sold,  and  a  part  of  the  pro- 
ceeds, or,  in  a  certain  contingency,  all  of  them,  were  to  go  to  the 
heirs  of  the  cantor.  Htld  mat,  upon  a  failure  of  the  purpoees  and 
conditions,  the  sale  and  distribution  of  the  proceeds  were  to  be  made 
by  the  trustees,  and  that  the  heirs  were  not  entitled  to  recover  the 
possession  of  the  property.    Buttei^fleld  v.  Wilton  Academy^  515. 

See  Judicial  Sale,  2 ;  Wills,  10. 

VENDOR  AND  VENDEE. 

1.^  Noncx  OF  PRIOR  title  :  POSSESSION  :  WHAT  SUFFICIENT.  A  pur- 
chaser of  land  ifii  charged  with  notice  of  the  rights  of  a  prior 
purchaser  from  his  grantor,  even  though  the  prior  deed  is  not  on 
record,  if  the  prior  purchaser  is  in  possession  of  the  land  ;  and 
in  this  case  Met  that  the  fact  that  the  prior  purchaser  had  enclosed 
the  land  with  furrows,  some  of  which  were  within  its  tx>an- 
dary  line,  some  upon  that  line,  and  some  outside,  and  that 
such  furrows  were  easily  seen  and  their  existence  a  matter  of  noto- 
riety in  the  neighborhood,  was  such  possession  as  to  charge  the 
subsequent  purchaser  with  notice  of  his  rights.  (See  cases  cited 
in  opinion).    Buck  v.  Holt,  294. 

2.  Fraudulent  mortoaoe  :  duty  to  resist.  Where  a  vendor  quit- 
claims land,  representing  that  a  recorded  mortgage  thereon  is  a 
foi^ry,  and  it  is  a  forgery,  and  the  vendee,  in  a  subsequent  action 
to  foreclose  the  mortgage,  neglects  to  plead  the  forgery,  and  thus 
allows  his  title  to  be  impaired,  he  cannot  recover  of  his  vendor. 
Everling  v,  Holcomb,  722. 

8.  Inducement:  misrepresentations  of  agent.  RepresentatioD& 
made  by  an  agent  of  the  vendor  luTter  the  sale  has  been  consum- 
mated, and  when  he  is  no  longer  acting  for  the  vendor  in  the 
matter,  are  no  ground  of  action  against  the  vendor.    Id, 

4.  Fraud  :  concealment  of  mortgage  :  evidence.  In  an  action  for 
fraud  in  the  sale  of  real  estate,  where  the  only  question  was 
whether  defendant  had  concealed  the  fact  that  the  land  was  mort- 
gaged, and  had  represented  that  he  had  a  perfect  title,  held  that 
evidence  that  he  had  purchased  the  land  only  a  short  time  before 
for  much  less  than  its  market  value  was  not  relevant.    Id, 

5.     : :  MEASURE  OF  DAMAGES.    Where  a  vendor  fraudn* 

lentlv  conceals  a  mortgage  on  land  conveyed,  the  vendee*s  measure 
of  damages  is  not  the  market  value  of  the  land,  but  only  the 
amount  necessary  to  iredeem  from  the  mortgage,  together  with 
costs,  where  he  has  properly  allowed  it  to  be  foreclosed.    Id. 

See  Adverse  Possession,  8 ;  Former  Adjudication^  8 ;  Tax  Sale  and 
Deed,  1. 

VENUE. 

1.  Suit  at  wrong  place  as  to  two  of  five  counts  :  coangb  of 
VENUE :  expenses.  This  action,  in  five  counts,  was  brought  in  the 
district  court  at  Avoca,  but  the  court  would  have  had  no  jurisdic- 
tion at  that  place  (it  not  being  the  county-seat)  of  the  causes  of 
action  set  up  in  two  of  the  counts,  had  they  stood  alone.  Defend- 
ants moved  that  as  to  these  two  counts  the  cause  be  removed  to 
Council  Bluffs,  which  was  the  county-seat  and  the  place  of  their 
residence,  and  that  they  be  allowed  compensation  for  trouble  and 
expense  in  attending  at  the  wrong  place.  Held  that  the  motion  was 
properly  overruled  on  both  points,  and  that  their  proper  remedy,  if 
they  were  not  willing  to  try  the  whole  case  at  Avoca,  was  to  move 
to  strike  out  those  counts  of  which  the  court  had  no  jurisdiction* 
Davie  v.  KimbaU,  9L 
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a.  Change  of  :  prejudice  op  county  :  discretion  op  court.  Where 
a  change  of  venue  was  asked  on  the  ground  of  the  prejudice  of 
the  inhabitants,  and  supported  by  the  affidavits  of  forty-six  persons, 
and  resisted  by  the  affidavits  of  seventy-three  persons,  held  that 
there  was  no  abuse  of  the  court's  discretion  in  overruling  the  appli- 
cation.   State  V,  Stewart,  886. 

S.     :  COUNTY  A  PARTY  :  WHEN  NOT.    A  change  of  venue  cannot 

be  demanded,  under  section  2590  of  the  Code,  in  an  action  upon  a 
forfeited  recognizance  of  one  charged  with  a  crime,  on  the  ground 
that  the  action  is  for  the  benefit  of  the  school  fund,  and  that, 
therefore,  the  county  is  the  real  party  in  interest-  (Compare  State 
V,  MerryheWf  47  Iowa,  114).    Id, 

VERDICT. 

1.      EPPECT  op  STATEMENTS  MADE  BY  BAILIPP  IN  JURY-ROOM  :  PRACTICE  : 

AFFIDAVIT  OP  JUROR.  Defendant  sought  to  have  the  verdict  against 
him  set  aside  on  the  ground  that  one  of  the  jurors  was  induced  to 
consent  to  it,  against  his  judgment,  by  statements  made  b^  the 
bailiff  in  the  jury- room.  Held  (1)  that  the  affidavit  of  the  juror 
was  not  competent  to  show  that  his  verdict  was  influenced  by  the 
alleged  statement  {Wright  v.  III.  <fc  Misa,  Tel,  Co.,  20  Iowa,  195, 
210);  and  (2)  that,  since  the  alleged  statements,  if  made,  were  mot 
such  as,  under  the  facts  of  the  case,  might  reasonably  be  supposed 
to  have  influenced  one  or  more  of  the  jurors  in  making  up  the  ver- 
dict, the  court  did  not  err  in  refusing  to  set  the  verdict  aside  on 
account  thereof.    State  v.  Cowan,  58. 

3.  Indefinite  answers  to  special  interrogatories.  Where  the 
evidence  is  insufficient  to  enable  the  jury  to  answer  special  inter- 
rogatories in  the  affirmative,  negative  answers  should  be  given  in 
clear  and  decided  lan^age,  and  where  such  answers  are  so  uncer- 
tain and  evasive  that  it  cannot  be  determined  whether  they  accord 
or  conffict  with  the  general  verdict,  they  ought  not  to  be  allowed 
to  stand.  (See  opinion  for  illustrations).  FUk  v,  Chicago,  M,  <SbSt. 
P.  By,  Co,,  4U. 

8.  Settino  aside  :  affidavits  of  jurors  :  facts  inherino,  and 
NOT  INHERING,  IN  VERDICT.  A  verdict  cannot  be  set  aside  upon 
the  affidavits  of  jurors,  showing  that  they  were  unduly  influenced 
b^  a  fellow-juror ;  for  such  fact  inheres  in  the  verdict.  (  See  cases 
cited  in  opinion).  But  where  a  juror,  upon  what  he  alleges  to  be 
his  own  personal  knowledge,  testifies  in  the  jury-room  to  facts 
bearing  directly  upon  the  issue  involved,  held  that  such  misconduct 
may  be  shown  by  the  affidavits  of  jurors,  and  is  good  ground  for 
setting  aside  the  verdict.  (  See  opinion  for  authorities  followed 
and  distinguished.).     Oriffln  v,  Harriman,  436. 

4.  Average  :  afterwards  agreed  to.  Where  each  juror  states  the 
amount  which  he  thinks  plaintiff  ought  to  recover,  and  the  sum  of 
these  amounts  is  divided  oy  the  nuiuoer  of  jurors,  and  the  result  is 
afterwards  agreed  to  as  the  amount  of  the  verdict,  held  that  it  is 
valid.  (See  Hamilton  v,  Des  Moines  Valley  By.  Co.,  80  Iowa,  85). 
SiUlens  V  Chicago,  B.  I.  cfc  P.  By,  Co,,  659. 

5.  Evidence  to  support.  In  this  action  (for  money  loaned)  the  evi- 
dence is  considered  (see  opinion),  and,  while  coiffiicting, /i6U  suffi- 
cient to  support  the  verdict  against  defendant.    Miles  v.  Wiket, 

712. 

C«  General  and  special  :  conflict.  A  special  verdict  that  defendant 
had  borrowed  a  certain  sum,  and  a  general  verdict  for  a  larger 
sum,  cannot  be  said  to  be  in  conflict,  where  the  difference  is  the 
interest  on  the  amount  borrowed.    Id. 
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^^  5.    :  EXPERT  TBsnkONY :  HTPOTHBTiOAL  queshons.    Hjpotheti- 

^  cal  questions  put  to  experts  should  be  based  upon  facts  which  the 

evidence  tenos  to  prove.  It  is  not  required  that  they  should  be 
based  upon  conceded  facts  ;  nor  is  tecnnical  accuracy  required  in 
framing  the  questions*    (For  application  of  rule,  see  opinion).   IcL 

C.     :  DEFINITION.    A  person  of   sufficient  capacity  to  make  a 

will  is  one  who  has  full  and  intelligent  knowledge  of  the  act  he  is 
engaged  in,  a  full  knowledge  of  the  property  he  possesses,  an  intel- 
ligent perception  and  understanding  of  the  disposition  he  desires 
to  make  of  it,  and  of  the  persons  he  desires  shall  be  the  recipients 
of  his  bounty,  and  the  capacity  to  recollect  and  comprehend  the 
nature  of  the  claims  of  those  who  are  excluded  from  participating 
in  his  bounty ;  but  it  is  not  necessary  that  he  should  have  sufficient 
capacity  to  make  contracts,  and  do  business  generally,  nor  to 
engage  in  complex  and  intricate  business  matters.  (Ck>mpare 
Bates  v.  Bates,  27  Iowa,  110 ;  WUl  of  Convey,  52  Iowa,  197).    tcL 

7.     :  EXPERT  TESTIMONY :  WEIGHT  OF.    Where  the  capacity  of 

the  testator  was  questioned,  the  court  instructed  that  in  such  cases 
the  testimony  of  medical  men  of  large  experience  is,  as  a  general 
rule,  entitled  to  more  weight  than  that  of  unprofessional  men,  but 
that  it  was  still  a  question  for  the  jury  whether  the  expert  testi- 
mony in  the  case  should  have  more  weight  than  that  of  the  other 
witnesses.  Held  that  the  instruction  was  correct,  in  view  of  the 
fact  that  the  experts  were  two  on  each  side,  and  that  these  had 
each  made  a  personal  examination  of  the  testator  for  the  very 
purpose  of  ascertaining  his  mental  capacity.    Id, 

8.  Probate  :  contest  :  probate  refused  :  C50STS.  It  is  the  duty  of 
an  executor  to  probate  the  will,  and  he  should  not,  in  the  absence 
of  a  showing  of  bad  faith,  be  held  personally  liable  for  the  costs. 
And  in  this  case,  where  the  executors  and  others  proposed  the  will 
for  probate,  but  it  was  contested  on  the  grounds  or  undue  influence 
and  incapacity,  and  there  was  a  general  verdict  for  the  contest- 
ants, ^a  that  a  motion  to  tax  all  the  costs,  excepting  the  fees  of 
the  witnesses  to  the  will,  to  the  proponents,  was  properly  over- 
ruled.   Id. 

9.  Construction  :  repugnant  clauses.  The  will  in  question  was  as 
follows:  **J.  W.  gives  all  his  property  *  *  *  in  care  and 
power  of  his  wife  Dorothea,  to  do  with  said  property  to  her  best 
will,  on  condition  that  said  Dorothea  shall  be  bound  and  shall  take 
care  and  see'that,  of  the  property  left,  she,  as  mother,  shall  get 
one-third,  and  each  of  the  children  *  *  *  shall  also  have 
one-third  as  their  own  property.  In  case  the  said  Dorothea  should 
never  marry  again,  then  said  Dorothea  shall  have  full  power  and 
the  right  to  use  the  interest  of  the  said  property  for  her  own  proper 
use  and  the  use  of  the  children.  After  tne  decease  of  said 
Dorothea,  then  the  whole  property  left  shall  go  to  my  children,  J. 
J.  W.  and  G.  G.  W."    jBeW— 

(1)  That  the  widow  and  each  of  the  children  took  one-third  in 
fee. 

(2)  That  the  last  clause,  intending  to  direct  the  descent  of  the 
property  after  the  death  of  the  .widow,  was  void,  because 
repugnant  to  the  absolute  bequest  of  one-third  to  her. 
^Compare  Bona  v.  Meier,  47  Iowa,  607).  KiUmer  v,  Wuchner, 
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7.  Failure  to  answbr  spbcial  inteurooatobt  :  ko  prbjitdicbl  A 
failure  to  answer  a  part  of  a  special  interrogatory  is  no  ground 
for  reversal  where,  from  the  verdict  found,  it  is  clear  that  the 
answer,  if  given,  would  have  been  immaterial.    Id, 

8.  In  criminal  cases.    See  Criminal  Law,  28,  29,  63> 

9.  Special  verdict.    See  Jurors  and  Juiy,  1. 

See  Replevin,  2. 

f  '  VOLUNTARY  ASSOCIATIONS. 

See  Trusts,  1. 

WARRANTY. 

1.  Of  ownership  :  breach.   See  Insurance,  8, 13. 

2.  Against  incumbrance  :  breach.    See  Insurance,  IL 

See  Sales,  5>8. 

WATER  AND  WATER-COURSEa 

See  Raiiaoads,  16-19. 

WILM. 

1.  DisiNHERlTiNa  HEIR.  Ever  slnce  the  enactment  of  the  Code  of 
1851,  a  testator  in  thi»  state  has  had  the  right  to  dispose  of  his 

Sroperty  by  will  as  he  pleased,  and  an  heir  to  whom  nothing  is 
evised  takes  nothing.    Stennett  v,  HcUl,  279. 

2.  Interpretation  :  bequest  to  one  deceased.  The  wUl  in  ques- 
tion, among  other  bequests,  made  the  following :  "  (8)  To  mj  son 
W.  fort^-five  dollars  in  excess  of  an  equal  share :  said  forty-five 
dollars  IS  to  taken  E.'s  share.  (4)  To  my  daughter  E.  fifty  dol- 
lars, forty-five  doUars  of  which  is  to  go  to  W.  for  marble  head- 
stone, she  having  had  consideration  in  advance."  E.  was  dead 
when  the  will  was  made,  and  the  testator  knew  that  fact.  Held 
that  the  bequest  to  her  was  void,  and  that  the  amount  therec(f 
was  to  be  distributed  to  the  other  heirs,  except  the  sum  of  forty- 
five  dollars,  which  sum  W.  was  to  expend  for  a  head-stone  for 
E.    Id. 

8.  Capacity  to  make  :  evidence  :  opinions  of-  neighbors.  There 
must  of  necessity  be  expressions  of  opinions  by  witnesses  in 
regard  to  the  appearance,  conversation  and  acts  of  one  whose 
mental  capacity  is  brought  in  question.  (Compare  Yahn  v.  City 
\)f  Ottumwaf  60  Iowa,  429).  And  so,  in  this  case,  where  it  was 
sought  to  show  the  incapacity  of  the  testator,  held  that  the  fol- 
lowmg  questions  addressed  to  witnesses  who  were  his  neighbors 
and  acquaintances  were  properlv  allowed :  "  How  was  his  appear- 
ance? What  makes  you  think  he  did  not  know  you  on  this  day? 
Do  you  mean  that  his  mind  was  simply  weakened,  or  that  it 
was  impaired  in  some  of  its  faculties?  Did  he  get  worse  or 
better  up  to  the  last  time  vo\i  saw  him?  You  may  state  whether 
he  could  or  could  not  hold  a  conversation — an  extended  conver- 
sation."   Meeker  v.  Meeker,  852. 


4.     : :   indifference  to  conversations.    In  such  case, 

evidence  was  properly  admitted  of  conversations  held  in  the 
testator's  presence  which  would  naturally  call  for  some  response 
from  him,  and  that  he  remained  silent,  without  proof  that  he 
heard  them ;  no  proof  being  made  that  his  hearing  was  defective. 
Id, 
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6.    :  EZP8BT  TBsnkONT :  HTPOTHsnoAL  QUBSTIONS.    Hypotheti- 

*  cal  questione  put  to  experts  should  be  based  upon  facts  which  the 

^  evideuce  tends  to  prove.    It  is  not  required  that  they  should  be 

'  based  upon  conceded  facts  ;  nor  is  technical  accuracy  required  in 

framing  the  questions  •    (For  application  of  rule,  see  opinion).   IdL 

6.     :  DEFINITION.    A  person  of   sufficient  capacity  to  make  a 

will  is  one  who  has  full  and  intelligent  knowledge  of  the  act  he  is 
engaged  in,  a  full  knowledge  of  the  property  he  possesses,  an  intel- 
ligent perception  and  understanding  of  the  disposition  he  desires 
to  make  of  it,  and  of  the  persons  he  desires  shall  be  the  recipients 
of  his  bounty,  and  the  capacity  to  recollect  and  comprehend  the 
nature  of  the  claims  of  those  who  are  excluded  from  participating 
in  his  bounty ;  but  it  is  not  necessary  that  he  should  have  sufficient 
capacity  to  make  contracts,  and  do  business  generally,  nor  to 
engage  in  complex  and  intricate  business  matters.  (Ck>mpare 
Bates  V.  Bates,  27  Iowa,  110 ;  Will  of  Convey,  52  Iowa,  197).    Id. 

7.     :  EXPERT  TESTiMONT  :  WEIGHT  OP.    Where  the  capacity  of 

the  testator  was  questioned,  the  court  instructed  that  in  such  cases 
the  testimony  of  medical  men  of  large  experience  is,  as  a  general 
rule,  entitled  to  more  weight  than  that  of  unprofessional  men,  but 
that  it  was  still  a  question  for  the  jury  whether  the  expert  testi- 
mony  in  the  case  should  have  more  weight  than  that  of  the  other 
witnesses.  Held  that  the  instruction  was  correct,  in  view  of  the 
fact  that  the  experts  were  two  on  each  side,  and  that  these  had 
each  made  a  personal  examination  of  the  testator  for  the  very 
purpose  of  ascertaining  his  mental  capacity.    Id. 

8.  Peobatb  :  CONTEST  :  PROBATE  REFUSED  :  COSTS.  It  is  the  duty  of 
an  executor  to  probate  the  will,  and  he  should  not,  in  the  absence 
of  a  showing  of  bad  faith,  be  held  personallv  liable  for  the  costs. 
And  in  this  case,  where  the  executors  and  others  proposed  the  wUl 
for  probate,  but  it  was  contested  on  the  grounds  of  undue  influence 
and  incapacity,  and  there  was  a  general  verdict  for  the  contest- 
ants, hda  that  a  motion  to  tax  all  the  costs,  excepting  the  fees  of 
the  witnesses  to  the  will,  to  the  proponents,  was  prox)erly  over- 
ruled.   Id. 

9.  CoNSTRUcnoN :  repugnant  CLAX7SE9.  The  will  in  question  was  as 
follows:  **J.  W.  gives  all  his  property  *  *  *  in  care  and 
power  of  his  wife  Dorothea,  to  do  with  said  property  to  her  best 
will,  on  condition  that  said  Dorothea  shall  be  bound  and  shall  take 
care  and  see* that,  of  the  property  left,  she,  as  mother,  shall  get 
one-third,  and  each  of  the  children  *  *  *  shall  also  have 
one-third  as  their  own  property.  In  case  the  said  Dorothea  should 
never  marry  again,  then  said  Dorothea  shall  have  full  power  and 
the  right  to  use  the  interest  of  the  said  propertv  for  her  own  proper 
use  and  the  use  of  the  children.  After  the  decease  of  said 
Dorothea,  then  the  whole  proi>erty  left  shall  go  to  my  children.  J. 
J.  W.  and  G.  G.  W."    jHeW— 

(1)  That  the  widow  and  each  of  the  children  took  one-third  in 
fee. 

(2)  That  the  last  clause,  intending  to  direct  the  descent  of  the 
property  after  the  death  of  the  .widow,  was  void,  because 
repugnant  to  the  absolute  bequest  of  one-third  to  her. 
(Compare  Bona  v,  Meier,  47  Iowa,  607).  KiUmer  v.  Wuchner, 
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10.  POWEBS  CONFERRED  ON  EXECUTORS  :  PERSONAL  TRUST.  A  resident 

of  the  state  of  Illinois  made  a  will  and  named  6.  and  Y.,  residents 
of  that  state,  as  his  executors,  and  after  his  death  thej  qualified  as 
such  in  that  state.  In  a  codicil  he  devised  certain  lands  in  Iowa  to 
"my  executors  in  said  will  named,  in  trust  for  the  following  pur* 
poses :  It  is  my  will,  and  I  hereby  giye  said  executors  power  to 
sell  and  convey  said  land  *  *  *  whenever  they  shall  think  is 
advisable  to  do  so."  The  trust  was  for  the  benefit  of  the  widow 
and  children  of  a  deceased  son.  G.  and  V.  did  not  sell  the  land, 
and  the  appellant  caused  the  will  to  be  filed  in  the  county  in  ^svhich 
the  land  hes,  and  served  notice  on  the  executors  to  qualify  in  Iowa 
and  execute  the  will.  This  they  failed  to  do,  and  he  was  appointed 
administrator  in  Iowa,  and  as  such  filed  a  petition  to  sell  the  land 
and  distribute  the  proceeds  as  provided  in  the  will,  on  the  ground 
that  the  interest  of  the  beneficiaries,  and  the  will  itself,  required 
that  this  should  be  dime.  Held  that  the  petition  was  properlj 
denied,  because  the  power  to  sell  was  given,  not  to  executors  in 
general,  but  only  to  G.  and  V.,  in  whom  the  testator  reposed  special 
trust  and  confidence,  and  who  had  not  renounced  the  trust,  nor 
refused  to  execute  it  when  in  their  judgment  it  would  be  advisable 
to  do  so.  (X<ee«  V,  Wetmore,  08  Iowa,  170,  distinguUhed ;  and 
Hodgin  v*  Toder^  70  Iowa,  21,  followed  in  principle).  In  re  Van 
Brocklin'8  Est  412. 

11.  Probate:  contest:  conclusiveness  of  judgment.  Since  the 
enactment  of  chapter  eleven,  Laws  of  1876,  giving^  the  right  to  a 
trial  by  jury  in  cases  where  the  proving  of  a  will  is  contested,  the 
judgment  in  such  cases  is  conclusive  upon  the  parties.  And  in  this 
case,  where  plaintiffs  appeared  when  the  will  was  offered  for  pro- 
bate, and  made  their  contest,  and  had  a  full  trial,  with  the  right  to 
demand  a  jury,  which  they  waived,  held  that  they  cannot  now 
institute  an  original  proceediug,  and  try  again  the  identical  ques- 
tions which  have  been  adjudicated  against  them.  (LeigMon  v, 
Orr,  41  Iowa,  680,  and  Oilruth  v.  QUruth,  40  Iowa,  848,  distin- 
guished).   Smith  V.  James,  462. 

12.  Probate:  only  one  witness:  two  wttnesres  to  codicil.  The 
will  offered  for  probate  in  this  case  was  attested  in  due  form  by 
two  witnesses,  but  one  of  them  was  incompetent.  A  codicil  was 
afterwards  added  on  the  same  sheet  of  paper,  which  referred  to  the 
will,  and  stated  that  it  was  to  be  taken  as  a  part  thereof ;  and  the 
codicil  /was  duly  attested  by  two  competent  witnesses.  Held  that 
the  due^execution  and  proof  of  the  codicil  met  all  the  requirements 
of  the  statute  as  to  the  original  will,  and  that  both  must  be  consid- 
ered as  one  instrument.    In  re  Will  of  Murfield,  479. 

18.  Undue  influence  :  evidence.  In  a  proceeding  to  prove  a  will, 
where  it  was  claimed  that  a  son  came  from  E^ansas  to  influence  the 
mind  of  tbe  testator,  it  was  proper  to  admit  evidence  having  a  ten- 
dency to  show  that  his  coming  had  another  purpose.  Slake  v. 
Bourke,  510. 

14.   :    suggestion  of  scrivener.    "pThere  the  testator  deeded 

land  to  his  wife,  and  on  the  same  day,  and  as  a  part  of  the  same 
transaction  of  disposing  of  his  property,  he  also,  at  the  suggestion 
of  his  scrivener,  devised  to  his  wife  the  same  land,  held  that  this 
fact  tended  to  show  neither  undue  influence  nor  a  want  of  testa- 
mentary capacity.    Id, 

15.  Incapacity  :  burden  of  proof.  Where  the  evidence  showed  only 
temporary  mental  derangement  of  the  testator's  mind,  and  that  at 
times  when  he  suffered  from  paroxysms  of  pain,  it  was  incumbent 
on  the  contestants  of  the  will  to  show  that  it  was  executed  during 
one  of  such  paroxysms.    Jd. 
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10. :   OPiNioire  OF  NON-KXPERTS.     Non-expert  witnesses  cannot 

be  allowed  to  give  an  opinion  as  to  the  mental  condition  of  a 
testator  on  the  day  the  will  was  made,  when  they  did  not  see 
him,  and  could  not  testify  to  his  coi^dition  on  that  day.    Id. 

17.  :  RELATIVE  WEiOHT  OP  OPINIONS  OF  EXPERTS.    The  testimony 

of  medical  men  of  experience  in  such  matters,  given  after  a  care- 
ful examination  of  the  testator's  mental  condition,  may  properly 
be  allowed  more  weight  and  consideration  by  the  jury  than  that 
of  non-professional  witnesses.    IcL 

18.  Construction  :  application  of  assets  to  payment  of  debts.  On 
the  petition  of  the  executor  certain  provisions  of  a  will,  which 
relate  to  the  application  of  the  assets  to  the  payment  of  the  debts, 
are  construed.  (Bee  opinion  for  will  and  decree  construing  same). 
Watkins  v.  Jenkins,  749. 

WITNESSES. 

1.  Use  of.    See  Cofets,  1. 

2.  Right  of  accused  to  be  confronted  with.    See  Criminal  Law,  6. 
8.    Impeachment  of.    See  Evidence,  24,  25. 

4.    To  Wills.    See  Wills,  12. 

WORDS  AND  PHRASES. 
Due."    See  Chattel  Mortgage,  2,  subd.  2. 

WRIT  OF  ERROR. 
See  PRAcncB  and  Procbdubb,  d. 
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